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DYGERT  v.  EUGENE.* 

(143  Pac.  643.) 

Electricity— Oare  Beqnired— Frozimitsr  of  Wires. 

1.  The  stringing  by  a  city  of  an  electric  wire  carrying  2,200  volts, 
only  three  inches  above  the  wires  of  an  electric  company  carrying 
approximately  120  volts,  is  gross  negligence. 

[As  to  liability  of  city  for  negligence  in  operating  an  electrie 
light  plant,  see  note  in  Ann.  Cas.  1912B,  817.] 

Electricity— ActloiiB  for  Injuries — Pleading  and  Proof. 

'1,  in  an  action  against  a  city  and  an  electric  company  for  injuries 
by  a  high  voltage  of  electricity  conveyed  from  the  city's  wires  by 
contact  with  the  wires  of  the  company  which  were  designed  to  carry 
a  low  voltage,  the  allegation  of  the  complaint  that  the  defendant 
well  knew  the  defective  and  dangerous  manner  in  which  the  city 
strung  its  wire,  and  negligently  permitted  it  to  remain  in  dangerous 
proximity  to  the  wires  used  by  the  company,  was  sufficient  to  admit 
proof  of  imputed,  as  well  as  acquired,  knowledge  of  the  danger. 

Electricity — Oare  Required— Notice  of  Defect  or  Danger. 

3.  An  electrie  company  is  chargeable,  not  only  with  actual  knowl- 
edge of  dangerous  proximity  of  the  electrie  wires  of  the  city,  but 
with  everything  which  it  reasonably  ought  to  know  by  reasonable 
eare  and  diligence. 

From  Lane:  Lawbencb  T.  Harris,  Judge. 


*For  the  liability  of  an  electric  company  for  negligence  with  re- 
spect to  electric  current  as  affected  by  concurring  negligence  of  third 
persons,  see  note  in  7  L.  B.  A.  (K.  S.)  293.  Bbpobtek. 
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Department  2.  Statement  by  Mb.  Chief  Justicb 
McBbidb. 

This  is  an  action  by  Bertha  E.  Dygert  against  the 
City  of  Eugene,  a  municipal  corporation,  and  the  Ore- 
gon Power  Company,  a  corporation,  for  personal  in- 
juries arising  out  of  the  following  facts :  Some  time 
previous  to  the  year  1912  the  Oregon  Power  Company, 
pursuant  to  a  franchise  granted  by  the  City  of  Eugene, 
ereotecf  poles  and  strung  wires  thereon  for  the  purpose 
of  furnishing  electric  light  to  the  public.  So  far  as 
appears  from  the  evidence  it  was  then  the  only  com- 
pany engaged  in  that  business,  having  the  field  to 
itself.  The  wires  were  properly  and  safely  strung  for 
the  purposes  indicated,  and  but  for  the  subsequent 
action  of  the  city  hereinafter  mentioned  there  was  no 
danger  that  any  accident  of  the  character  hereinafter 
detailed  would  result  from  their  being  placed  in  the 
positions  they  occupied.  In  1912  the  City  of  Eugene 
installed  an  electric  plant,  and  strung  one  of  its  wires 
carrying  2,200  volts  of  electricity  so  that  it  crossed  an 
electric  light  wire  of  the  Oregon  Power  Company  at 
nearly  a  right  angle  and  only  three  inches  above  it. 
The  wires  of  the  Oregon  Power  Company  carried  ap- 
proximately 120  volts,  sufScient  only  to  afford  light 
and  to  operate  an  electric  flat-iron,  and  not  strong 
enough  to  cause  injury.  Owing  to  the  natural  sagging 
of  the  wire  strung  by  the  city  it  came  in  contact  with 
the  wire  strung  by  the  power  company,  causing  a  high 
and  dangerous  voltage  to  be  transmitted  to  its  wire 
and  along  the  wire  to  the  residence  of  plaintiff.  Plain- 
tiff was  engaged  in  ironing  with  an  electric  flat-iron, 
and,  happening  to  lean  against  an  iron  sink  near  the 
table,  where  she  was  working,  the  whole  current  from 
the  surcharged  wire  passed  through  her  body,  inflicting 
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very  serious  injuries.  This  action  was  brought  against 
both  defendants,  the  complaint  charging  negligence  by 
the  city  in  placing  its  wires  in  such  dangerous  prox- 
imity to  the  wires  of  the  power  company,  and  further 
alleging  that  the  power  company  well  Imew  that  they 
were  so  placed  and  the  dangers  attendant  thereon, 
and  that  it  negligently  permitted  such  dangerous  con- 
ditions to  continue. 

The  defendants  answered  separately,  and  upon  the 
trial  plaintiff  had  a  verdict  and  judgment  against  both 
defendants,  from  which  they  appeal.  Affirmed. 

For  appellant,  City  of  Eugene,  there  was  a  brief  over 
the  names  of  Mr.  G.  F.  Skipworth  and  Mr.  Jay  L. 
Lewis,  with  an  oral  argument  by  Mr.  Skipworth. 

For  appellant,  Oregon  Power  Company,  there  was 
a  brief  over  the  names  of  Mr.  Richard  Shore  and 
Messrs.  Woodcock,  Smith  dt  Bryson,  with  an  oral 
argument  by  Mr.  Shore. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Fred  E.  Smith  and  Mr.  Lark  Bilyeu,  with  an  oral 
argument  by  Mr.  Smith. 

Opinion  by  Mb.  Chief  Justice  McBbide. 

1.  The  foregoing  statement  is  greatly  condensed, 
but  is  deemed  sufficient  to  cover  the  points  raised  upon 
this  appeal.  The  evidence  for  plaintiff  tends  to  show 
that  the  wire  of  the  city  should  have  been  strung  ap- 
proximately 24  inches  above  the  wire  of  the  power 
company,  but  that  as  a  matter  of  fact  it  was  strung 
only  three  inches  above  it.  That  this  was  gross  neg- 
ligence under  the  circumstances  is  clear,  and  that  this 
negligence  was  the  primary  cause  of  the  accident  is 
also  clear;  and  it  is  unnecessary  to  consider  whether 
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the  city  is  liable  only  in  a  case  where  the  evidence 
shows  want  of  ordinary  care  or  some  higher  degree  of 
care,  the  evidence  disclosing  the  fact  that  practically 
no  care  was  taken. 

2.  On  behalf  of  the  defendant  power  company  it  is 
contended  that  there  is  no  evidence  tending  to  show 
that  it  or  its  agents  had  any  knowledge  of  the  dan- 
gerous manner  in  which  the  city's  wires  were  strung, 
and  so  far  as  actual  knowledge  by  this  particular  de- 
fendant is  concerned,  it  must  be  admitted  that  the  proof 
is  not  strong.  The  allegation  of  the  complaint  that 
defendant  ''well  knew''  the  defective  and  dangerous 
manner  in  which  the  city  strung  and  maintained  its 
wire,  and  negligently  permitted  it  to  remain  in  dan- 
gerous proximity  to  the  wires  used  by  it,  whereby  the 
plaintiff  was  injured,  was  suflScient  to  admit  proof  of 
imputed  as  well  as  acquired  knowledge:  Thompson, 
Negligence  (2  ed.),  p.  8;  Southern  Ry.  Co.  v.  Blevins, 
130  Fed.  688  (66  C.  C.  A.  40). 

3.  A  party  is  charged  not  only  with  that  of  which  he 
actually  takes  cognizance  by  his  senses,  but  with 
everything  which  he  reasonably  ought  to  know  by  the 
exercise  of  ordinary  care  and  diligence.  Where  the 
means  of  knowledge  exist,  accessible  to  the  party  and 
capable  of  communicating  positive  information,  he  is 
presumed  to  have  known  everything  which  the  use  of 
these  means  would  have  communicated  to  him.  It  is 
evident  that  had  the  power  company  by  its  agents  made 
that  diligent  investigation  of  the  situation  which  the 
highly  dangerous  agencies  conducted  by  them  required, 
it  would  readily  have  discovered  that  the  city  was  plac- 
ing its  wires  in  such  proximity  to  its  own  as  to  be  a 
menace  to  plaintiff  and  its  other  patrons.  While  the 
negligence  of  the  city  was  active  and  gross,  and  that 
of  the  power  company  passive,  yet  as  to  the  plaintiff 


July,  1914.]  Marks  t;.  Wilsok. 


it  cannot  be  held  to  be  innocent  of  all  negligence.  It 
may  be  possible,  and  even  probable,  that  if  this  were 
an  action  between  these  defendants  to  determine  the 
matter  of  contribution  after  payment  of  plaintiff's  dam- 
ages, the  company  might  recover  any  sum  it  had  been 
compelled  to  pay  on  account  of  the  city  *s  primary  negli- 
gence; but  we  are  not  called  upon  in  this  action  to 
adjust  the  relative  liability  of  the  defendants  as  be- 
tween each  other,  and,  the  active  negligence  of  one  and 
the  passive  negligence  of  the  other  having  both  con- 
tributed to  the  injury  of  plaintiff,  both,  as  to  her,  must 
be  held  liable. 

Upon  the  whole  case  we  are  of  opinion  that  the  judg- 
ment was  such  as  should  have  been  rendered,  and  it 
is  therefore  aflrmed.  Affibmed. 

Mb.  Justice  Eakik,  Ma.  Justice  Bean  and  Mb.  Jus- 
tice McNaby  concur. 


Aigaed  Jane  30,  reversed  July  28,  1914. 

MARKS  V.  WILSON/ 

(143  Pae.  906.) 

SxecntoiB  and  Administrators — Sale  of  Beal  Property— Proceedings. 

1.  Where  a  petition  for  the  sale  of  real  property  of  a  decedent  does 
not  name  the  heirs,  and  they  are  not  served,  and  the  petition  does 
not  state  that  the  personal  property  has  been  exhausted,  but  alleges 
that  there  is  due  from  the  estate  only  the  expense  of  administration, 
not  exceeding  $1,000,  and  that  all  available  personal  property  has 
been  exhausted,  while  another  petition,  filed  by  the  administrator, 
shows  that  large  sums  are  due  on  the  estate,  but  are  uncollected,  a 
sale  pursuant  to  the  petition  is  void. 

Bzecutors  and  Admlnlstraton — Sale  of  Beal  Proyeity— "All  Penonal 
Property  ATallable." 

2.  Where  a  petition  by  an  administrator  for  the  sale  of  real  prop- 
erty alleges  that  "all  personal  property  available"  has  been  exhausted, 

*As  to  proof  of  handwriting  where  attesting  witnesses  are  dead  or 
eannot  remember  transactiOB,  see  note  in  44  L.  R.  A.  142. 

BlPOKTKK. 
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bat  a  sabseqaent  petition  for  distribution  alleges  that  there  are  large 
sums  due  the  estate,  which  cannot  be  collected  at  present,  the  quoted 
phrase  means  that  there  is  personal  property  in  petitioner's  hands  not 
yet  applied  to  the  payment  of  debt. 

ETldence— Documentary  Brldence— Attasiiiig  Witnewai. 

3.  Under  Section  784,  L.  O.  L.,  providing  that,  if  snbseribing  wit- 
nesses are  dead  or  out  of  the  state,  proof  of  that  fact  and  of  the  hand- 
writing of  one  of  the  witnesses,  as  well  as  of  the  party  must  be  pro- 
duced, the  mere  testimony  of  a  witness  who  claims  to  know  the  party's 
handwriting  is  incompetent. 

Evidence— Documentary  Evidence — Preilmlnary  Proof. 

4.  Section  7113,  L.  O.  L.,.  makes  a  deed  or  power  of  attorney  exe- 
cuted prior  to  its  enactment  in  any  foreign  country  which  shall  have 
been  signed  by  the  grantors  in  due  form  competent  evidence.  Sec- 
tion 7120  provides  for  proof  of  the  execution  of  any  conveyance 
before  any  officer  authorized  to  take  acknowledgments  of  deeds  by 
a  subscribing  witness.  Section  7109  provides  for  the  witnessing  and 
acknowledgment  of  instruments  and  for  the  indorsement  of  the 
acknowledgment  thereon.  Section  7125  provides  for  the  recording 
of  conveyances  acknowledged  or  proved  and  certified  in  the  manner 
provided.  Section  7124  provides  for  the  indorsement  of  the  certifi- 
cate of  proof  on  a  conveyance,  and  Section  7142  provides  that  a 
power  of  attorney,  when  acknowledged  or  proved  as  prescribed  for 
the  acknowledgment  of  conveyances,  may  be  recorded^  and  the  in- 
strument or  a  certified  copy  may  then  be  read  in  evidence.  Held, 
that  a  power  of  attorney  attested  by  subscribing  witnesses  is  not 
admissible  in  evidence  without  being  proved  and  certified,  or  having 
its  execution  proven. 

Erldtnco— Docnmentaiy  Srldenco— AdmlniblUtj. 

5.  Section  7113,  L.  O.  L.,  making  a  power  of  attorney  executed 
prior  to  its  enactment  in  any  foreign  country,  which  shall  have  been 
signed  by  the  grantor  in  due  form,  competent  evidence,  does  not 
apply  to  a  power  executed  in  a  sister  state. 

From  Douglas :  Lawrence  T.  Habbis^  Judge. 

This  is  an  action  by  Clara  Marks  against  H.  J. 
Wilson.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  The  facts  are  set  forth  in  the  opinion 
of  the  court.  Bevebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  N.  Orcutt  and  Mr.  Dexter  Rice,  with  an  oral 
argument  by  Mr.  Orcutt. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Commodore  8.  Jackson^ 
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Department  2.  Mb.  Justice  Eakin  delivered  the 
opinion  of  the  court. 

The  history  of  the  relations  of  the  parties  hereto  is 
a  tedious  one,  and  we  will  give  only  the  present  in- 
terest of  each  as  herein  conceded.  This  is  an  action  in 
ejectment,  plaintiff  now  claiming  a  two-eighteenths 
interest  in  the  lands  in  controversy  by  a  conveyance 
from  Rachel  De  Bow  and  Meier  Marks.  The  property 
at  the  time  of  the  death  of  S.  Marks  in  1893  was  owned 
by  H.  WoUenberg  and  S.  Marks,  a  partnership,  each 
claiming  one  half  thereof,  and  S.  Marks  representing 
in  that  firm  S.  Marks  and  Asher  Marks  as  S.  Marks 
&  Co.,  they  being  equal  partners.  S.  Marks  died  in 
1893,  leaving  three  heirs,  of  whom  Zulkind  Krotki 
was  one,  which  entitled  him  to  one  third  of  S.  Mark's 
one  fourth  of  the  property  in  question  here.  Zulkind 
Krotki  is  dead,  and  three  heirs  now  survive  him, 
Bachel  De  Bow,  Sura  Hartbrod  and  Meier  Krotki, 
now  known  as  Meier  Marks.  In  June,  1899,  Bachel 
De  Bow,  by  power  of  attorney,  appointed  Marcus  De 
Bow  her  attorney  in  fact  to  enforce  her  interest  in  the 
S.  Marks  estate,  and  to  lease,  sell,  etc.,  all  the  lands 
to  which  she  was  entitled,  and  Meier  Marks  gave  a 
similar  power  of  attorney,  appointing  I.  M.  Asher  as 
his  attorney  in  fact ;  Bachel  De  Bow  and  Meier  Marks 
each  owning  one  third  of  the  Zulkind  Krotki  one 
twelfth  of  said  property.  On  the  20th  of  September, 
1911,  Rachel  De  Bow,  Sura  Hartbrod,  Ester  B.  Krotki 
and  Meier  Marks  executed  a  joint  deed,  the  first  three 
by  Marcus  De  Bow  as  their  attorney  in  fact,  although 
he  was  attorney  in  fact  for  only  Rachel  De  Bow,  and 
the  latter  by  I.  M.  Asher  as  his  attorney  in  fact, 
whereby  they  conveyed  to  plaintiff  an  undivided  three- 
eighteenths  interest  in  the  property  in  question.    Zul- 
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kind  Krotki  in  his  lifetime  had  conveyed  his  interest 
in  the  said  estate  of  S.  Marks  to  Herman  Marks,  which 
deed  was  canceled  and  set  aside  by  the  Circuit  Court 
of  Clackamas  County,  Oregon,  for  fraud  and  want  of 
delivery.  Although  a  copy  of  the  decree  is  before  us, 
it  bears  no  date ;  but  we  understand  it  was  entered  after 
the  proceedings  of  the  probate  court  of  Douglas  County 
were  had  and  entered  for  the  sale  of  the  real  estate 
in  question  here. 

1.  There  is  a  question  involved  in  this  case  as  to 
whether,  in  the  probate  proceeding  in  the  estate  of 
H.  Wollenberg  and  S.  Marks  upon  petition  to  sell  real 
estate,  the  deed  by  Zulkind  Krotki  to  Herman  Marks 
dispensed  with  the  necessity  of  serving  with  citation 
the  heirs  of  decedent,  namely,  the  children  of  Zulkind 
Krotki.  This  question  is  disposed  of  by  the  two  cases 
in  this  court  of  Smith  v.  Whiting,  55  Or.  393  ( 106  Pac. 
791),  and  Browne  v.  Coleman,  62  Or.  454  (125  Pac. 
278),  and  fully  settles  the  question  against  defendant's 
contention.  The  former  case  holds  that  in  a  collateral 
attack  the  regularity  of  the  proceedings  in  the  lower 
court  cannot  be  questioned,  if  it  had  jurisdiction.  In 
this  case  in  the  petition  tot  the  sale  of  the  real  property 
the  heirs  are  not  named,  nor  were  they  served,  and  did 
not  appear  therein.  Therefore  the  attempted  sale  of 
the  land  in  question  here  in  the  said  probate  proceed- 
ing  was  void  as  to  the  heirs  of  Zulkind  Krotki. 

2.  Further,  the  said  petition  does  not  specify  that 
the  personal  property  has  been  exhausted,  but  alleges 
that  there  is  due  from  the  estate  only  the  amount  of 
the  expenses  of  administration,  which  does  not  exceed 
the  sum  of  $1,000,  and  that  all  available  personal  prop- 
erty has  been  exhausted.  The  petition  was  filed  about 
March  1,  1902,  while  on  March  20,  1900,  in  a  petition 
of  the  administrator  it  is  said  that  all  claims  and  in- 
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debtednessy  except  the  cost  of  administration,  have 
been  fully  paid ;  that  the  estate  could  not  be  settled  at 
that  time;  th^t  there  are  large  sums  of  money  due  the 
estate,  which  the  administrator  is  unable  to  collect  at 
the  present  time;  and  asks  and  takes  an  order  to  dis- 
tribute to  the  estate  of  S.  Marks  &  Co.  one  half  of  the 
money  now  in  his  hands  and  one  half  of  such  other 
sums  as  shall  be  thereafter  collected.  So  that  the 
words  **all  personal  property  available,*'  contained  in 
the  petition,  mean  that  there  is  personal  property  in 
his  hands  not  yet  applied  to  the  payment  of  debts. 
Then  it  is  important  to  ascertain  whether  the  plaintiff 
has  any  interest  in  the  property,  and  that  depends  upon 
the  effect  of  the  two  powers  of  attorney  in  evidence 
(£bdiibits43and44). 

3.  The  effort  to  prove  the  execution  of  the  power  of 
attorney  from  Meier  Marks  by  the  evidence  of  Jackson, 
who  claims  to  know  his  handwriting,  was  incompetent, 
as  by  Section  784,  L.  0.  L.,  if  the  subscribing  witnesses 
are  dead  or  out  of  the  state,  proof  of  that  fact  and  of 
the  handwriting  of  one  of  the  witnesses,  as  well  as  of 
the  party,  must  be  produced:  Hannan  v.  Greenfield, 
36  Or.  103  (58  Pac.  888) ;  Columbia  Valley  Trust  Co. 
V.  Smith,  56  Or.  6  (107  Pac.  465). 

4.  Section  7113,  L.  0.  L.,  a  curative  statute  enacted 
in  1903,  provides: 

**A11  deeds,  powers  of  attorney,  or  other  instruments 
for  the  conveyance  of  land  *  *  heretofore  executed  in 
any  foreign  country,  which  shall  have  been  signed  by 
the  grantors  or  makers  thereof  in  due  form,  shall  be 
sufficient  in  law  *  *  and  such  powers  of  attorney  shall 
be  sufficient  •  •  without  any  other  execution  or  ac- 
knowledgment whatever;  *  *  and  *  *  shall  be  re- 
ceived •  •  in  all  courts  in  this  state  and  be  prima 
facie  evidence  of  the  title  to  the  lands.  *  *  When  any 
such  instrument  so  executed  shall  have  been  recorded 
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in  the  records  of  deeds  of  the  proper  county,  such 
record,  duly  certified  by  the  county  clerk,  shall  be  evi- 
dence in  all  courts  and  have  the  same  effect  as  the 
original.  *  * 

Thus  it  will  be  seen  that  a  power  of  attorney  exe- 
cuted prior  to  1903  in  any  foreign  country,  which  shall 
have  been  signed  by  the  grantor  in  due  form,  is  com- 
petent evidence;  but  that  section  does  not  dispense 
with  the  necessity  of  proof  of  the  execution  of  the 
instrument.    Section  7120,  L.  O,  L.,  provides : 

**  Proof  of  the  execution  of  any  conveyance  may  be 
made  before  any  officer  authorized  to  take  acknowledg- 
ments of  deeds,  and  shall  be  made  by  a  subscribing 
witness  thereto,  who  shall  state  his  own  place  of  resi- 
dence, and  that  he  knew  the  person  described  in  and 
who  executed  such  conveyance;  and  such  proof  shall 
not  be  taken  unless  the  officer  is  personally  acquainted 
with  such  subscribing  witness,  or  has  satisfactory  evi- 
dence that  he  is  the  same  person  who  was  a  subscribing 
witness  to  such  instrument. '  * 

Section  7109  contains  a  provision  for  the  wit- 
nessing and  acknowledging  of  instruments  and  for 
the  acknowledgment  to  be  indorsed  thereon.  Sec- 
tion 7125  contains  a  provision  for  the  recording 
of  conveyances  acknowledged  or  proved  and  certified 
in  the  manner  hereinbefore  provided.  As  appears 
from  these  statutes  a  power  of  attorney  executed  in 
a  foreign  country  as  was  that  of  Rachel  De  Bow, 
which  is  not  witnessed  or  acknowledged,  is  entitled 
to  be  admitted  in  evidence  in  a  court  only  as  provided 
in  Section  7113,  when  shown  to  have  been  signed  by 
the  maker  thereof  in  due  form.  Therefore,  it  de- 
volved upon  the  grantee  in  the  deed  to  prove  the  signa- 
ture to  the  power  of  attorney  to  be  genuine  and  that 
it  was  made  in  due  form.  Just  what  '*in  due  form'' 
means  is  indefinite.    As  used  here  it  probably  means 
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only  just  and  proper  form,  or  regular  or  lawful  form, 
or  correct,  regular  or  sufficient  form,  and  perhaps 
signed  **in  due  form,**  as  required  here  means  no 
more  than  this.  Sometimes  **in  proper  form'*  in  re- 
lation to  certifying  a  record,  means  in  the  form  or 
manner  customary  or  recognized  in  the  country  from 
which  the  record  comes :  Ducommun  et  al.  v.  Hy singer 
et  al.,  14  HI.  249 ;  Haynes  v.  Cowen,  15  Kan.  637 ;  Mc- 
Rae  V.  Stakes,  3  Ala.  401  (37  Am.  Dec.  698).  But  in 
regard  to  the  execution  of  a  deed,  it  apparently  con- 
veys only  the  idea  suggested  by  the  law  dictionaries 
as  given  above :  Lucas  v.  Cohhs,  18  N.  C.  228 ;  14  Cyc. 
1108,  note  26.  And  it  is  not  entitled  to  record  until 
proved  and  certified  as  required  by  Section  7120. 

We  find  no  evidence  in  the  bill  of  exceptions  or  rec- 
ord as  to  the  genuineness  of  the  signature  of  Mrs. 
De  Bow  to  the  power  of  attorney,  or  as  to  its  com- 
pliance with  the  law  as  to  form.  Section  7113,  L.  0.  L., 
is  not  an  authority  to  record  the  power  of  attorney 
without  its  being  proved  and  certified  as  provided  in 
Sections  7124  and  7142,  L.  0.  L.,  so  that  it  was  not 
entitled  to  record.  Otherwise,  the  statute  would  seem 
to  make  it  possible  to  record  a  forged  instrument,  and 
thus  make  it  admissible  in  evidence  without  proof  of 
its  execution,  which  was  not  contemplated  by  the  act. 
No  doubt  Section  7113,  L.  0.  L.,  was  intended  to  bring 
relief  in  some  particular  case,  but  the  legislature  evi- 
dently meant  only  that  the  instrument  could  be  ad- 
mitted in  evidence  when  its  execution  was  properly 
proved. 

5.  Section  7113  does  not  apply  to  a  power  executed 
in  a  sister  state,  but  by  Section  7142' a  power  of  attor- 
ney, when  acknowledged  or  proved  as  prescribed  for 
the  acknowledgments  of  conveyances,  may  be  recorded, 
and  then  the  instrument  or  a  certified  copy  of  it  may 
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be  read  in  evidence  without  further  proof:  See,  also, 
Mclntyre  v.  Kamm,  12  Or.  253  (7  Pac.  27) ;  Alaska 
ExpL  Co.  V.  Northern  Mining  &  Trading  Co.,  152 
Fed.  145  (81  C.  C.  A.  363) ;  Eadie  v.  Chambers,  172 
Fed.  81  (96  C.  C.  A.  561, 18  Ann.  Cas.  1096,  24  L.  R.  A. 
(N.  S.)  879).  The  power  purporting  to  be  executed 
by  Meier  Marks  was  not  entitled  to  be  read  in  evidence, 
unless  executed  and  acknowledged  in  the  manner  pro- 
vided for  or  proved  as  required.  The  purpose  of 
the  acknowledgment  as  provided  by  Section  7109,  or 
the  proof  of  execution  as  provided  by  Sections  7120 
and  7124,  is  to  take  the  place  of  proof  of  execution 
of  the  instrument  in  court,  and  when  so  proved  or  ac- 
knowledged may  be  recorded,  and  not  before;  but, 
if  not  so  acknowledged  or  proved  and  certified,  its 
execution  must  be  proved  as  any  other  instrument 
oflFered  in  court.  The  court  erred  in  admitting  the 
two  powers  of  attorney  in  evidence. 

The  judgment  of  the  Circuit  Court  will  therefore 
be  reversed  and  remanded.  Revebsed. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Argued  July  8,  affirmed  July  31,  dissenting  opinion  filed  September  8, 

1914. 

FUEBECK  V.  I.  GEVUETZ  &  SON. 

(143  Pac.  654;  143  Pac.  922.) 

Appeal    and    Error — Witnesses — Cross-examination — Scope    and    Ex- 
tent— ^Discretion  of  Court — ^Eeview, 

1.  Under  Section  860,  L.  O.  L.,  permitting  an  adverse  party  to 
cross-examine  any  witness  as  to  any  matter  stated  in  his  direct  ex- 
amination or  connected  therewith,  the  extent  of  cross-examination  to 
test  memory,  discover  bias  or  prejudice,  or  ascertain  the  truth  of  the 
witness*  declarations  rests  largely  in  the  court's  discretion,  which 
wiU  not  be  disturbed  except  in  case  of  an  abuse. 
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^ntaMses — CtOBB-ezamlnation — Scope  and  Extent 

2.  Any  evidence  tending  to  explain,  modify  or  disprove  a  witness' 
testimony  given  in  chief  may  be  demanded  of  him  on  cross-exam- 
ination. 

Witnesses — Cross-examination — Scope   and  Extent. 

3.  Cross-examination  of  a  witness  as  to  collateral,  irrelevant  or 
immaterial  matters  should  be  denied. 

KegUgence— Evidence — ^Alterations  After  Injuries. 

4.  Evidence  of  an  alteration  in  conditions  after  an  accident  is 
inadmissible  unless  it  is  offered  to  substantiate  an  issue  that  the 
agency  causing  the  hurt  could  not  have  been  operated  in  the  changed 
condition. 

NegUgenc»>-Eyidence^-Alterations  After  Injuries. 

5.  Where  a  witness  for  defendant,  in  an  action  for  personal  in- 
juries, testifying  as  to  measurements  of  the  iron  platforms  which  had 
fallen  and  hurt  plaintiff,  remarked  that  the  iron  had  been  removed, 
cross-examination  as  to  a  change  of  place  of  the  storing  of  the  iron- 
work after  the  injury,  plaintiff's  counsel  stating  he  desired  to  show 
that  the  platforms  could  have  been  placed  in  the  gutter,  was  inad- 
missible. 

Appeal  and  Error— Harmless  Error— Admissibility  of  Evidence. 

6.  Under  Article  VII,  Section  3,  of  the  Constitution,  as  amended, 
providing  that  no  fact  tried  by  jury  shall  be  otherwise  re-examined 
unless  the  court  can  affirmatively  say  that  there  is  no  evidence  to 
support  the  verdict  and  if  the  Supreme  Court  shall  be  of  opinion 
that  the  judgment  appealed  from  was  such  as  should  have  been 
rendered,  it  shall  be  affirmed,  notwithstanding  any  error  during  the 
trial,  error  in  cross-examining  a  witness  as  to  a  change  of  place  of 
storing  the  iron,  the  fall  of  which  injured  plaintiff,  must  be  re- 
garded as  harmless,  where  the  Supreme  Court  cannot  say  there  is  no 
evidence  to  support  the  verdict. 

Trial — Instrnctions — ^Applicability  to  Issues. 

7.  In  an  action  for  personal  injuries,  an  answer,  alleging  assump- 
tion of  risk  by  plaintiff,  does  not  authorize  submission  to  the  jury  of 
the  question  of  plaintifTs  negligence. 

Negligence — Contribntory  Negligence — ^Assumption  of  Bisk. 

8.  The  defense  of  assumption  of  risk  can  be  invoked  only  in  cases 
between  master  and  servant. 

Dismissal  and  Nonsuit — Codefendants. 

9.  In  an  action  against  two  or  more  defendants  for  negligently 
causing  a  personal  injury,  dismissal  as  to  one  of  the  defendants  with 
the  consent  of  plaint^  is  not  error  as  to  the  other  defendant. 

Contribntionr-Joint  Tort-feasors — ^Negligence. 

10.  Where  a  personal  injury  was  not  caused  intentionally,  a  right 
of  contribution  exists  between  the  persons  whose  negligence  caused 
the  injury. 

[As  to  contribution  between  tort-feasors^  see  note  in  Ann.  Cas. 
1913B,  938.] 
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From  Multnomah :  James  W.  Hamilton,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moobe. 

This  action  was  commenced  by  B.  J.  Furbeck  against 
the  I.  Gevurtz  &  Son,  a  corporation,  Henrietta  E.  Fail- 
ing, Mary  F.  Failing  and  Emily  F.  Carbell,  the  Hurley- 
Mason  Company,  a  corporation,  John  Doe  Olsen,  doing 
business  as  the  Olsen  Ice  &  Coal  Company,  and  the  Port- 
land Wire  &  Iron  Works,  a  corporation,  to  recover  dam- 
ages for  a  personal  injury.  Upon  motions  therefor, 
judgments  of  nonsuit  were  granted  in  favor  of  the  I. 
Gevurtz  &  Son,  Henrietta  E.  Failing,  Mary  F.  Failing, 
and  Emily  F.  Carbell,  and  the  Hurley-Mason  Company. 
When  all  the  testimony  had  been  received  the  court, 
upon  its  own  motion,  but  with  the  consent  of  the  plain- 
tiff, granted  a  nonsuit  as  to  S.  A.  Olsen,  who  had 
been  sued  as  John  Doe  Olsen,  to  which  action  the  coun- 
sel for  the  remaining  defendant  excepted.  The  cause 
being  submitted,  resulted  in  a  verdict  and  judgment 
for  $2,000  against  the  Portland  Wire  &  Iron  Works, 
and  it  appeals.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Richard  W.  Montague. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Wilfred  E.  Farrell. 

Mb.  Justioe  Moobe  delivered  the  opinion  of  the 
court. 

Me.  Justice  Bubnett  dissenting. 

It  appears  from  the  record  before  us  that  as  the  heirs 
of  Henry  F.  Failing,  deceased,  Henrietta  E.  Failing, 
Mary  F.  Failing  and  Emily  F.  Carbell  own  at  the 
southeast  corner  of  the  intersection  of  Fifth  and  Alder 
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Streets,  Portland,  Oregon,  a  tract  of  land  which  bor- 
ders 100  feet  on  each  of  those  streets.  A  contract 
bad  been  entered  into  whereby  the  Hurley-Mason  Com- 
pany, at  the  time  of  the  injury  complained  of,  was 
erecting  on  the  premises  a  large  building  which  had 
been  leased  to,  and  when  completed  was  to  be  occu- 
pied by,  the  I.  Gevurtz  &  Son.  Subject  to  a  compli- 
ance with  the  ordinances  of  that  city,  permission  had 
been  granted  the  Failing  estate  to  place  material  in 
front  of  the  building  to  a  line  eight  feet  north  of  the 
curb  on  Alder  Street,  and  on  the  west  to  a  line  eight 
feet  in  the  clear  from  the  car-track  on  Fifth  Street, 
reserving,  however,  a  gutter  space  of  two  feet  between 
the  curb  line  and  any  material  that  might  be  placed 
in  the  streets.  In  executing  its  contract  the  Hurley- 
Mason  Company  put  up  temporary  canopies  over  the 
sidewalks,  extending  from  the  curb  lines  of  the  streets 
to  the  building,  to  protect  pedestrians  from  injury  by 
falling  material.  The  contract  to  construct  and  put 
up  the  necessary  fire-escapes  was  sublet  to  the  Port- 
land Wire  &  Iron  Works.  This  corporation,  on  the 
day  prior  to  the  accident,  sent  two  iron  latticed  plat- 
forms, each  12  feet  long  and  3  feet,  6  inches  wide,  by 
a  drayman,  who  delivered  them  on  Fifth  Street, 
within  the  space  limited  by  the  building  permit, 
placing  the  long  edges  on  the  pavement,  the  upper 
edges  inclining  toward  and  resting  against  a  quan- 
tity of  hollow  tiles,  piled  near  the  southwest  cor- 
ner of  the  building.  The  south  end  of  the  platforms, 
however,  projected  about  two  feet  beyond  the  tiles 
against  which  they  leaned.  The  next  day  the  plain- 
tiff walking  north  on  the  east  side  of  Fifth  Street, 
observing  the  canopy  referred  to,  and,  disliking  to 
pass  under  it,  stepped  into  the  street  to  go  around  the 
obstacles  piled  up  and  left  therein.    As  he  did  so  an 
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acquaintance  met  him,  and  they  engaged  in  a  conver- 
sation, standing  near  the  iron  platforms.  In  the 
meantime  an  ice-wagon  drawn  by  two  horses  which 
were  driven  by  a  servant  of  S.  A.  Olsen  was  halted 
just  south  of  the  building  mentioned  to  deliver  ice. 
Having  performed  that  service,  the  driver  backed  his 
horses  and  turned  their  heads  to  the  west,  and  in 
doing  so  the  end  of  the  wagon  tongue  struck  the  ex- 
tended ends  of  the  platforms,  causing  them  to  fall 
upon  the  plaintiff's  left  leg,  producing  a  Pott's  frac- 
ture, which  constitutes  the  injury  complained  of  herein. 
At  the  trial  E.  H.  Bliss,  the  superintendent  of  the 
Portland  Wire  &  Iron  Works,  testified  on  direct  ex- 
amination that,  having  been  notified  of  the  accident, 
he  went  to  the  building  where  it  occurred  and  made 
some  measurements,  concluding  his  answer  to  an  in- 
quiry by  saying:  **But  of  course  the  platforms  had 
been  removed."  On  cross-examination  the  plaintiff's 
counsel,  referring  to  such  visit  to  the  premises,  in- 
quired:  **You  went  over  the  day  of  the  injury?"  and 
the  witness  replied,  **Yes,  sir;  a  short  time  after  the 
accident.  Q.  Where  was  the  iron  then?"  An  objec- 
tion to  this  inquiry  having  been  sustained,  the  witness 
was  asked:  *'Did  you  see  the  iron  any  placet  A.  I 
did."  After  this  reply  was  given  the  appellant's 
counsel  objected  to  the  inquiry,  whereupon  the  court 
said: 

**That  is  immaterial  where  it  was  after  the  accident. 

"Q.  You  noticed  this  pile  of  tile  that  was  there, 
didn't  you? 

*'A.  I  did. 

*'Q.  Do  you  know  about  what  the  width  of  the  tile 
was  T 

*'A.  Do  you  mean  each  individual  tilet 

**Q.  No,  sir;  the  pile  of  tile. 
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"A.  I  understood  it  was  piled  a  couple  of  feet  to 
the  curb  line  from  where  the  tile  was  piled  up. 

* '  Q.  It  was  not  immediately  against  the  curb  t 

**A.  No,  sir;  it  is  demanded  you  leave  a  gutter  space. 

*'Q.  What  was  that  gutter  space? 

**A.  I  could  not  say  definitely.  It  was  a  small  space 
between  a  foot  and  two  feet,  or  something  of  that  sort. " 

Plaintiff's  counsel  then  observed: 

*'Now,  your  honor,  I  want  to  show  that  that  iron 
could  have  been  piled  in  there  between  that  pile  and 
these  posts. 

**The  Court:  What  is  the  question? 

'' Plaintiff's  Counsel:  I  want  to  ask  if  it  was  piled 
there. 

*'The  Court:  All  right. 

** Appellant's  Counsel:  I  object. 

**The  Court:  He  may  answer  the  question. 

** Appellant's  Counsel:  I  save  an  exception. 

**Q.  You  saw  the  iron  there  that  afternoon  when 
you  got  there? 

**A.  After  the  accident? 

''Q.  Yes. 

**A.  Yes. 

**Q,  I  want  to  ask  you  if  it  was  not  piled  between 
the  gutter  and  the  tile? 

*'A.  It  was. 

** Appellant's  Counsel:  If  the  court  please,  these 
questions  all  go  in  under  the  objection. 

**The  Court:  Yes,  sir.    Save  your  exception. 

''Q.  Both  pieces  of  iron  had  been  moved,  and  it  was 
piled  between  the  tile  and  the  upright  posts  on  the 
edge  of  the  sidewalk? 

**A.  It  was  piled  in  the  gutter." 

It  is  contended  by  appellant 's  counsel  that  in  requir- 
ing this  witness,  over  objection  and  exception,  to  tes- 
tify that  after  the  injury  occurred  the  platforms  were 
moved  to  another  place,  an  error  was  committed.  It 
is  maintained  by  plaintiff's  counsel,  however,  that,  the 

7a  Or.--2 
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witness  having  testified  on  direct  examination  that  the 
platforms  had  been  removed  after  the  accident  hap- 
pened, it  was  within  the  limits  of  proper  cross-exami- 
nation to  require  him  to  state  where  they  had  been 
temporarily  placed,  until  they  could  be  raised  to  their 
proper  position  and  fastened  to  the  outside  of  the 
building.  The  direct  examination  referred  to  was 
based  upon  a  remark  made  by  E.  H.  Bliss  in  response 
to  the  declaration  of  appellant's  counsel,  to  state  what 
were  the  conditions  with  respect  to  the  delivery  of  the 
fire-escape  platforms  at  the  Failing  building.  After 
complying  with  that  request  the  witness  incidentally 
observed:  *'But  of  course  the  platforms  had  been 
removed."  This  comment  was  probably  offered  as 
an  excuse  for  not  making  a  more  careful  measurement 
of  the  situation  existing  soon  after  the  injury.  The  re- 
mark of  the  witness  was  not  in  compliance  with  the  re- 
quest for  a  detailed  statement  of  the  conditions  existing 
at  the  building  at  the  time  of  the  accident,  and  the  ob- 
servation was  evidently  not  anticipated  by  appellant's 
counsel. 

1.  The  statute  permits  an  adverse  party  to  cross- 
examine  a  witness  as  to  any  matter  stated  in  his  direct 
examination  or  connected  therewith:  Section  860, 
L.  O.  L.  The  extent  or  limit  of  the  cross-examination 
of  a  witness,  as  a  means  of  testing  his  memory,  or  of 
discovering  his  bias  or  prejudice,  or  of  ascertaining 
the  truth  of  his  sworn  declarations,  is  a  matter  rest- 
ing largely  in  the  court's  discretion  which  will  not  be 
disturbed  except  in  case  of  an  abuse  thereof:  Say  res 
V.  Allen,  25  Or.  211  (35  Pac.  254) ;  State  v.  Reinhart, 
26  Or.  466  (38  Pac.  822);  State  v.  Trapp,  56  Or.  588 
(109  Pac.  1094). 

2.  Any  narration  by  a  witness  tending  to  explain, 
modify,  discredit  or  disprove  his  testimony  given  in 
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chief  may  be  demanded  of  him  on  cross-examination : 
Ah  Boon  V.  Smith,  25  Or.  89  (34  Pac  1093) ;  Maxwell 
V.  BoUes,  28  Or.  1  (41  Pac.  661) ;  Kenny  v.  Walker,  29 
Or.  41  (44  Pac.  501) ;  Oregon  Pottery  Co.  v.  Kern,  30 
Op.  328  (47  Pac.  917) ;  Lieuailen  v.  Mosgrove,  37  Or. 
446  (61  Pac.  1022). 

3,  4.  Where,  however,  the  proposed  cross-examina- 
tion of  a  witness  relates  to  collateral,  irrelevant  or 
immaterial  matters,  the  privilege  shonld  be  denied: 
40  Cyc.  2493. 

**It  is  now  settled  hy  the  great  weight  of  authority 
as  well  as  reason  that  evidence  of  subsequent  repairs 
or  precautions  taken  after  the  happening  of  the  acci- 
dent catling  the  injury,' '  says  a  noted  author,  **is  not 
admissible  to  prove  antecedent  negligence":  6  Thomp. 
Com.  Law  of  Neg.,  par.  7871. 

To  the  same  effect,  see  Skottowe  v.  Oregon  S.  L.  etc. 
Ry.  Co.,  22  Or.  430  (30  Pac.  222, 16  L.  R.  A.  593) ;  Fer- 
rari V.  Beaver  Hill  Coal  Co.,  54  Or.  210  (94  Pac.  181,  95 
Pac.  498, 102  Pac.  175, 1016) ;  Marien  v,  M.  J.  Walsh  £ 
Co.,  64  Or.  583  (131  Pac.  505).  Where  it  appears  that 
after  an  accident  a  change  has  been  made  in  the  instru- 
mentality causing  it,  evidence  of  the  alteration  is  inad- 
missible, unless  it  is  offered  to  substantiate  an  issue 
that  the  agency  causing  the  hurt  could  not  have  been 
operated  in  a  changed  condition:  Love  v.  Chambers 
Lumber  Co.,  64  Or.  129  (129  Pac.  492). 

5.  Though  the  remark  of  the  witness  Bliss  was 
immaterial,  the  declaration  of  plaintiff's  counsel  that 
he  desired  to  show  that  the  platforms  could  have  been 
placed  in  the  gutter  tends  to  disclose  a  purpose  to 
prove  prior  negligence,  thus  seeking  to  impose  upon 
the  appellant  a  liability  for  knowledge  gained  by  ex- 
perience, and,  this  being  so,  an  error  was  committed 
in  requiring  the  witness  to  answer  the  question  on 
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cross-examination  relating  to  a  change  of  place  of 
storing  the  ironwork  causing  the  injury. 

6.  Notwithstanding  such  error,  a  careful  examina- 
tion of  the  entire  testimony  given  at  the  trial,  and 
which  is  made  a  part  of  the  bill  of  exceptions,  induces 
the  conclusion  that  we  cannot  affirmatively  say  there 
is  no  evidence  to  support  the  verdict,  and  under  the 
procedure  prescribed  by  Article  VII  of  Section  3  of  the 
Constitution  of  Oregon,  and  amended  November  8, 
1910,  the  misapprehension  of  the  rule  of  law  must  be 
regarded  as  harmless. 

7,  8.  It  is  insisted  that  an  error  was  committed  in 
failing  to  submit  to  the  jury,  as  requested,  the  ques- 
tion of  the  plaintiff's  negligence  in  halting  in  the  street 
to  converse  with  an  acquaintance  when  an  opportunity 
was  afforded  him  to  observe  the  danger  reasonably 
to  have  been  apprehended  from  the  falling  of  the  plat- 
forms. The  answer  does  not  charge  contributory 
negligence.    It  contains  an  averment  as  follows: 

*'That  the  plaintiff  is  of  full  age  and  with  ordinary 
powers  and  faculties  of  observation,  and  assumed 
whatever  risk  arose  from  the  placing  of  materials  in 
the  street  and  voluntarily  exposed  himself  to  the 
same, '  * 

A  text-writer,  illustrating  the  divergence  of  these 
defenses,  says: 

''The  doctrine  of  the  assumption  of  risk,  as  dis- 
tinguished from  contributory  negligence — that  is  to 
say,  from  the  failure  of  the  person  injured,  or  the 
custodian  of  such  person,  to  exercise  ordinary  care  to 
avoid  the  injury,  is  said  not  to  apply  in  the  case  of 
persons  not  sustaining  the  relation  of  master  and  ser- 
vant to  each  other,  and  not  having  contractual  rela- 
tions with  each  other,  unless  the  person  injured  knows 
and  appreciates  the  danger  and  voluntarily  puts 
himself  in  the  way  of  if;  1  Thomp.  Com.  Law  Neg., 
par.  184. 
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The  text  thus  quoted  seems  to  have  formed  the  basis 
of  the  clause  of  the  answer  referred  to,  except  that  it 
is  not  averred  in  this  part  of  the  defense  that  the  plain- 
tiff knew  and  appreciated  the  danger.  But,  however 
this  may  be,  as  no  contractual  relation  existed  at  the 
time  of  the  accident  between  the  parties  now  before 
this  court,  the  defense  of  assumption  of  risk  was  in- 
applicable, for  such  a  plea  can  be  invoked  only  in  cases 
between  master  and  servant :  Dubiver  v.  City  Railway 
Co.,  44  Or.  227  (74  Pac.  915,  75  Pac.  693,  1  Ann.  Cas. 
889).  No  error  was  committed  in  refusing  to  give  the 
instruction  requested. 

9.  It  is  contended  that  an  error  was  committed  in 
dismissing  the  action  as  to  the  defendant  Olsen.  In 
the  brief  of  appellant 's  counsel  it  is  said : 

**No  question  can  be  made  but  that  there  was  e\4- 
dence  before  the  jury  upon  which  they  might  have 
found  that  the  negligence  causing  the  accident  was 
attributable  (a)  to  th^  defendant  Olsen  and  the  appel- 
lant concurrently,  or  (b)  to  the  defendant  Olsen  alone. 
In  the  former  case  there  would  have  been  judgment 
against  both  parties,  and  appellant  is  defeated  of  its 
right  of  contribution  from  Olsen  by  the  dismissal.'' 

Judge  Thompson  in  his  great  work,  Commentaries 
on  the  Law  of  Negligence,  paragraph  75,  in  discussing 
this  subject,  says : 

'*If  the  concurrent  negligence  of  two  persons,  com- 
bined together,  results  in  an  injury  to  a  third  person, 
he  may  recover  damages  of  either  or  both,  and  neither 
can  interpose  the  defense  that  the  prior  concurrent 
negligence  of  the  other  contributed  to  the  injury.'' 

As  this  cause  might  originally  have  been  maintained 
against  either  Olsen  or  the  Portland  Wire  &  Iron 
Works,  so  the  plaintiff  at  any  time  prior  to  the  giving 
of  the  judgment  could  lawfully  dismiss  the  action  as 
to  either  and  proceed  against  the  other:  Graot  v. 
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Or<?^(}»  Short  Line  R.  Co.,  34  Utah,  152,  164  (96  Pac. 
1019, 1024).    In  that  case  it  is  said: 

**The  plaintiffs,  therefore,  conld  sue  any  one  or  more 
of  the  joint  tort-feasors,  if  there  were,  in  fact,  more 
than  one.  The  plaintiffs  could  likewise,  at  any  time 
before  judgment,  have  dismissed  the  action  as  to  one, 
and  have  proceeded  against  the  other  alone.  The  court 
could  also  dismiss  the  action,  with  the  consent  of  the 
plaintiffs,  as  to  one  tort-feasor,  and  we  know  of  no 
reason  why  the  other  can  complain.  Where  any  other 
rule  is  invoked,  it  applies  only  after  judgment.  A 
plaintiff  need  not  prosecute  all  joint  tort-feasors ;  and, 
as  a  general  rule,  so  long  as  he  does  not  release  or 
discharge  any  one  without  the  consent  of  the  other, 
neither  can  complain.*' 

So,  too,  in  Equitable  Life  Assur.  Society  v.  Lester 
(Tex.  Civ.  App.),  110  S.  W.  499,  501,  it  was  ruled  that 
in  an  action  against  joint  tort-feasors,  a  dismissal  as 
to  one  did  not  discharge  nor  affect  the  liability  of  the 
other.  In  deciding  that  case  Mr.  Chief  Justice  James, 
speaking  for  the  court,  says : 

**The  tort  alleged  was  a  joint  one,  and  the  discon- 
tinuance or  dismissal  as  to  Marks  &  Plummer,  or  an 
instructed  verdict  in  their  favor  at  plaintiff's  instance 
and  request,  did  not  serve  to  discharge  appellant  or 
affect  its  liability. ' ' 

10.  The  wrong  complained  of  in  the  case  at  bar  was 
not  intentionally  committed  by  either  Olsen  or  the  ap- 
pellant, and  in  the  absence  of  a  purpose  of  that  kind, 
the  right  of  contribution  exists  between  them:  9  Cyc 
805.  A  text-writer  discussing  the  question  of  con- 
tribution and  indemnity  as  between  wrongdoers, 
says: 

**An  attempt  has  been  made  in  some  cases  to  lay 
down  a  general  rule  by  which  it  may  be  determined  in 
every  case  whether  the  party  is  or  is  not  entitled  to 
contribution.    Thus  in  Ohio,  the  judicial  conclusion 
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is  that  'the  common-sense  rnle  and  the  legal  rule  are 
the  same,  namely,  that  when  parties  think  they  are 
doing  a  legal  and  proper  act,  contribution  will  be  had, 
but  when  the  parties  are  conscious  of  doing  wrong, 
courts  will  not  interfere.'  This  statement  is  a  little 
inaecurate,  in  that  it  denies  redress  in  the  cases  only 
in  which  parties  are  conscious  of  wrongdoing.  There 
are  many  cases  in  which  the  absence  of  consciousness 
of  wrong  could  not  excuse  a  man  either  in  law  or 
naorals.  An  English  case  states  the  rule  more  con- 
dsely  as  follows : '  The  rule  that  the  wrongdoers  cannot 
have  redress  or  contribution  against  each  other  is  con- 
fined to  cases  where  the  person  seeking  redress  must 
be  presumed  to  have  known  that  he  was  doing  an  un- 
lawful act.'  If  he  knew  the  act  was  illegal,  or  if  the 
circumstances  were  such  as  to  render  ignorance  of  the 
illegality  inexcusable,  then  he  will  be  left  by  the  law 
where  his  wrongful  action  has  placed  him'*:  Cooley, 
Torts  (3ed.),258. 

The  appellant  is  therefore  not  remediless,  and  may  \ 
maintain  an  action  against  Olsen  for  contribution.  No 
error  was  committed  in  dismissing  the  action  as  to  the 
latter,  when  the  judgment  of  nonsuit  was  given  with 
the  plaintiff's  consent  and  against  the  appellant's 
protest. 

Believing  that  no  prejudicial  error  was  committed 
at  the  trial,  the  judgment  is  aiSSrmed.         Affibmed. 

Mb.  Chief  Justice  McBbidb  and  Mb.  Justice  Bamsbt 
concur. 


24  PuBBBCK  V.  I.  Gevtjbtz  &  Son.  [72  Op. 


Filed  September  8,  1914. 

Dissenting  Opinion, 

(143  Pac.  922.) 

Mb.  Justice  Burnett  delivered  the  following  dis- 
senting opinion : 

The  opinion  by  Mr.  Justice  Moore  in  this  case  dis- 
cusses the  ruling  of  the  Circuit  Court  admitting  evi- 
dence of  the  change  of  the  situation  of  the  metal 
platforms  after  they  had  fallen  upon  the  plaintiff's  leg, 
and  deduces  the  proper  conclusion  that  this  was  error. 
The  reasoning  of  the  opinion  and  the  precedents  cited 
in  its  support  are  then  relegated  to  desuetude  by  this 
statement : 

**  Notwithstanding  such  error,  a  careful  examination 
of  the  entire  testimony  given  at  the  trial,  and  which 
is  made  a  part  of  the  bill  of  exceptions,  induces  the 
conclusion  that  we  cannot  affirmatively  say  there  is  no 
evidence  to  support  the  verdict,  and  under  the  proce- 
dure prescribed  by  Article  VII,  Section  3  of  the  Con- 
stitution of  Oregon,  as  amended  November  8,  1910, 
the  misapprehension  of  the  rule  of  law  must  be 
regarded  as  harmless.*' 

The  hackneyed  sentence  of  that  section  to  which  the 
opinion  alludes  is  this : 

*'In  actions  at  law,  where  the  value  in  controversy 
shall  exceed  $20,  the  right  of  trial  by  jury  shall  be 
preserved,  and  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  this  state,  unless  the 
court  can  affirmatively  say  there  is  no  evidence  to 
support  the  verdict":  Article  VII,  Section  3  of  the 
Constitution. 

The  appeal  in  this  case  does  not  call  upon  this  court 
to  re-examine  any  question  of  fact.  The  error  com- 
plained of,  and  for  which  a  reversal  is  sought,  is  one 


t 
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of  law  committed  by  the  trial  court  in  receiving  as 
evidence  what  the  opinion,  the  authorities  there  cited, 
and  many  more  not  mentioned,  unite  in  condemning  as 
inadmissible.  Of  course,  a  reversal  of  the  case  because 
of  this  error  of  law  would  lead  to  a  re-examination  of 
the  questions  of  fact  involved;  but  the  new  investi- 
gation would  not  be  otherwise  than  by  a  jury, 
which  would  keep  the  procedure  strictly  within  the 
constitutional  injunction. 

The  plain  meaning  of  the  quoted  excerpt  from  the 
Constitution  is  that  when,  as  the  result  of  a  regularly 
conducted  trial  by  jury,  a  verdict  is  returned,  it  must 
be  thereafter  respected  as  a  conclusive  declaration  of 
fact,  with  the  sole  qualification  that,  if  the  court  can 
say  that  there  is  no  evidence  to  support  it,  the  decision 
of  the  jury  may  be  disregarded.  But  what  is  trial  by 
jury,  and  what  is  its  product,  the  verdict,  to  which  we 
are  confined  as  an  exponent  of  the  facts  t  Mr.  Justice 
Gray  in  Capital  Traction  Co.  v.  Hof,  174  U.  S.  1 
(43  L.  Ed.  873, 19  Sup.  Ct.  Rep.  580),  says : 

**  'Trial  by  jury,*  in  the  primary  and  usual  sense  of 
the  term  at  the  common  law  and  in  the  American  Con- 
stitutions, is  not  merely  a  trial  by  a  jury  of  twelve 
men  before  an  officer  vested  with  authority  to  cause 
them  to  be  summoned  and  impaneled,  to  administer 
oaths  to  them  and  to  the  constable  in  charge,  and  to 
enter  judgment  and  issue  execution  on  their  verdict; 
but  it  is  a  trial  by  a  jury  of  twelve  men,  in  the  presence 
and  under  the  superintendence  of  a  judge  empowered 
to  instruct  them  on  the  law  and  to  advise  them  on  the 
facts,  and  (except  on  acquittal  of  a  criminal  charge) 
to  set  aside  their  verdict  if  in  his  opinion  it  is  against 
the  law  or  the  evidence.*' 

Mr.  Justice  McBride  thus  states  the  principle  under 
the  amended  form  of  our  Constitution  in  State  v. 
Rader,  62  Or.  37  (124  Pac.  195) : 


26  FuBBBOK  V.  I.  GsvuBas  ft  Son.  [72  Or. 

**But,  for  the  jury  to  find  the  fact,  the  court  must 
see  that  they  receive  only  legal  evidence,  and  no  good 
finding  of  fact  can  ever  be  predicated  upon  illegal 
evidence.*' 

Mr.  Justice  Ramsey  enunciates  the  doctrine  in  these 
words  in  Sullivan  v.  Wakefield,  65  Or.  528,  535  (133 
Pac.  641,  643) : 

*'A  verdict,  to  be  protected  from  re-examination, 
under  the  section  of  the  Constitution  cited,  must  be 
one  rendered  in  a  court  having  jurisdiction  of  the 
parties  and  of  the  subject  matter,  on  a  trial  where 
there  were  no  reversible  errors  of  law  committed  by 
the  court,  and  where  there  was  some  legal  evidence  to 
support  the  verdict. '* 

Again,  Mr.  Justice  Moore,  in  Buchanan  v.  Lewis  A, 
Hicks  Co.,  66  Or.  503,  511  (134  Pac.  1191,  1192),  says: 

''It  will  thus  be  seen  that  the  right,  upon  appeal,  to 
correct  a  judgrnent,  rests  upon  an  error  of  law  com- 
mitted by  the  trial  court,  and  not  upon  the  re-examina- 
tion of  any  fact  tried  by  a  jury,  except  in  cases  where 
the  Supreme  Court  can  affirmatively  say  there  is  no 
evidence  to  support  the  verdict.'* 

In  that  opinion,  also,  Mr.  Justice  Moobe,  in  common 
with  Mr.  Justice  Ramsey  in  Sullivan  v.  Wakefield,  65 
Or.  528  (133  Pac.  641),  quotes  with  approval  this  lan- 
guage from  Forrest  v.  Portland  Ry,,  L.  d  P.  Co.,  64  Or. 
246  (129  Pac.  1051)  : 

''An  invulnerable  verdict  must  be  a  conclusion  of  a 
fact  by  a  jury  regularly  impaneled,  as  the  result  of  a 
trial  in  which  the  rights  of  all  parties  in  respect  to 
the  admission  or  exclusion  of  testimony  have  been 
observed  in  all  material  particulars  under  proper 
instructions  of  the  court  as  to  the  law.'* 

It  is  essential  to  a  jury  trial  that  the  judge  rule 
correctly  on  the  law  as  it  is  that  the  jury  hear  the 
testimony.    By  so  much  as  either  ingredient  is  want- 
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^gf  1>7  so  much  does  the  proceeding  come  short  of  a 
constitutional  trial  by  jury.  In  this  case  the  rights 
of  the  appealing  defendant  were  abused  in  a  matter  of 
law  by  the  error  of  the  court  in  allowing  a  witness  to 
testify  that  after  the  accident  the  platforms  were 
found  piled  in  the  gutter.  The  record  discloses  that 
plaintiff's  counsel  said  at  the  time: 

"I  want  to  show  that  that  iron  could  have  been  piled 
in  there  between  that  pile  and  those  posts. ' ' 

• 

His  manifest  purpose,  in  face  of  the  authorities 
quoted  to  the  contrary,  was  to  show  by  the  subsequent 
placing  of  them  in  the  gutter  that  it  was  negligence  to 
put  them  where  they  were  at  first.  To  correct  this 
prejudicial  error,  as  we  should,  is  not  to  re-examine 
the  facts.  It  is  only  to  consider  a  question  of  law  on 
which  the  trial  court  was  mistaken.  We  have  already 
done  this  in  similar  cases,  and  sent  them  back  for  new 
trial  on  account  of  such  infractions  of  the  rules  of  evi- 
dence, even  since  the  amendment  of  the  organic  law. 
In  State  v.  Hill,  63  Or.  451  (128  Pac.  444),  this  court, 
speaking  by  Mr.  Justice  McBbide,  declined  to  disturb 
the  verdict  directly,  because  there  was  some  evidence 
in  its  favor,  but  reversed  the  case  on  account  of  errors 
in  law  occurring  at  the  trial.  Again,  in  Tonseth  v. 
Portland  Ry.,  L.  A  P.  Co.,  70  Or.  341  (141  Pac.  868), 
although  there  was  ample  evidence  to  sustain  the 
verdict,  the  judgment  was  reversed,  Mr.  Justice  Moobe 
writing  the  opinion,  for  the  reason,  among  others,  that 
the  court  had  permitted  the  defendant  to  cross-examine 
the  plaintiff  on  a  written  statement  signed  by  him 
without  first  showing  him  the  writing.  As  it  was  a 
declaration  against  his  own  interest  by  a  party  to  the 
action,  it  might  have  been  proven  against  him  as  part 
of  the  defendant's  case,  without  calling  the  plaintiff's 
attention  to  it.    Notwithstanding  his  prompt  admis- 
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sion  that  he  had  signed  the  document,  however,  and 
without  any  showing  that  he  had  been  surprised  or  mis- 
led, this  court,  treating  him  as  a  mere  witness,  held  it 
was  prejudicial  error  to  ask  him  about  the  statement 
without  first  exhibiting  it  to  him,  and  so  reversed  the 
case.  If  such  an  error  in  the  manner  of  confronting 
a  party  with  his  own  deliberate  written  statement  was 
sujQScient  to  reverse  the  judgment  against  Tonseth  in 
an  action  which  he  commenced,  the  similar,  though 
more  flagrant,  error  here  in  question,  by  like  reason- 
ing, ought  to  work  a  reversal  of  the  judgment  against 
the  appealing  defendant  in  an  action  forced  upon  it. 

The  error  complained  of  was  material  and  preju- 
dicial. It  does  not  appear  in  testimony  by  whom  or  by 
whose  order  the  platforms  were  piled  in  the  gutter 
after  the  plaintiff  was  hurt;  but  the  court  permitted 
him  to  show  the  subsequent  act,  whose  author  was  not 
disclosed,  all  for  the  purpose  of  fastening  the  charge 
of  negligence  upon  the  defendant.  In  view  of  the  lan- 
guage of  plaintiff's  counsel  when  he  insisted  in  putting 
in  the  testimony  in  question,  the  jury  quite  probably 
concluded,  as  the  attorney  intended  they  should,  that 
the  change  made  in  the  situation  of  the  platforms 
after  the  accident  was  a  confession  of  negligence  on 
the  defendant's  part  in  depositing  them  in  the  position 
from  which  they  fell  in  the  first  place. 

It  is  true  the  amended  Constitution  empowers  this 
court  to  affirm  a  judgment,  notwithstanding  any  error 
committed  during  the  trial,  if,  after  consideration  of 
all  the  testimony,  the  charge  of  the  court,  and  any 
other  matter  material  to  the  decision,  which  may  be 
annexed  to  the  bill  of  exceptions,  we  are  of  the  opinion 
that  the  judgment  was  one  that  ought  to  have  been 
rendered.  This,  however,  is  only  a  declaration  in  con- 
stitutional form  of  the  law  as  it  has  existed  in  this  state 


Sept.  1914.]      FuRBBCK  v.  I.  Gbvurtz  &  Son.  29 

ever  since  the  act  of  October  20,  1864,  as  embodied  in 
Section  556,  L.  0.  L. : 

"Upon  an  appeal  from  a  judgment,  the  same  shall 
only  be  reviewed  as  to  questions  of  law  appearing  upon 
the  transcript,  and  shall  only  be  reversed  or  modified 
for  errors  substantially  affecting  the  rights  of  the 
appellant.  •  •  '^ 

The  value  of  precedents  established  under  that  stat- 
ute is  not  destroyed  by  the  constitutional  amendment, 
especially  when  in  its  own  terms  it  declares  that : 

**The  courts,  jurisdiction  and  judicial  system  of  Ore- 
gon,  except  so  far  as  expressly  changed  by  this  amend- 
ment, shall  remain  as  at  present  constituted  until 
otherwise  provided  by  law.  * ' 

Writing  the  opinion  in  Aldrich  v.  Columbia  Ry.  Co., 
39  Or.  263  (64  Pac.  455),  Mr.  Justice  Moobe  used  this 
language : 

**It  is  contended  by  defendant's  counsel  that  an 
error  was  committed  by  the  court  in  the  admission  of 
this  testimony;  but  plaintiff's  counsel  maintain  that, 
if  the  testimony  was  immaterial,  the  defendant  was  not 
injured  thereby,  unless  it  was  prejudicial,  and,  not 
having  specified  that  the  testimony  was  prejudicial, 
any  error  committed  in  this  respect  is  not  subject  to 
review.  We  think  otherwise,  however;  for  the  rule  is 
well  settled  in  this  state  that  while  error  will  not  be 
presumed,  yet  when  it  appears  from  the  transcript 
there  is  no  presumption  that  it  was  rendered  harmless 
or  obviated  during  the  trial,  while  the  record  is  silent." 

The  following  precedents  are  there  cited :  Dubois  v. 
Perkins,  21  Or.  189  (27  Pac.  1044) ;  Nickum  V.  Gaston, 
24  Or.  380  (33  Pac.  671,  35  Pac.  31) ;  Cleveland  Oil  Co. 
V.  Norwich  Ins,  Co.,  34  Or.  228  (55  Pac.  435) ;  Carney 
V.  Duniway,  35  Or.  131  (57  Pac.  192,  58  Pac.  105). 

Mr.  Justice  Moore  more  succinctly  states  the  rule 
thus  in  Carter  v.  Wakeman,  45  Or.  427,  430  (78  Pac. 
362,  363) : 
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'^When  it  is  manifest  that  an  error  has  been  com- 
mitted, prejudice  will  be  presumed,  unless  it  affirm- 
atively appears  from  an  inspection  of  the  record  that 
no  prejudice  could  have  resulted  therefrom. '* 

See,  also,  Durkee  v.  Carr,  38  Or.  189  (63  Pac  117), 
and  State  v.  Goodager,  56  Or.  198  (106  Pac  638,  108 
Pac.  185). 

The  reason  of  the  precedents  above  cited  was  sound 
when  they  were  established,  and  they  are  equally 
potent  under  the  present  Constitution,  which  only  re- 
iterates a  long-standing  statutory  rule.  Of  course, 
many  situations  occur  where  error  is  harmless,  as,  for 
instance,  where  the  fact  sought  to  be  proven  by  the 
objectionable  testimony  is  either  admitted  by  the  ad- 
verse party,  or  is  otherwise  shown  by  conclusive  evi- 
dence, or  the  challenged  testimony  is  withdrawn  from 
the  jury  and  the  like.  Such,  however,  is  not  the  con- 
dition here.  The  portion  of  the  opinion  quoted  at  the 
outset  amounts  to  saying  that  a  little  leaven  of  legal 
testimony  in  a  case  will  leaven  the  whole  lump  of  what- 
ever error  is  injected  into  the  record  by  overzealous 
counsel,  or  inadvertently  permitted  by  an  overworked 
judge,  in  the  hurry  of  the  trial.  The  fallacy  of  the 
majority  utterance  on  this  point  consists  in  confound- 
ing a  possible  error  of  fact  made  by  the  jury  with  an 
error  of  law  committed  by  the  court.  It  is  only  when 
we  are  called  upon  to  re-examine  a  question  of  fact  on 
appeal  in  an  action  at  law  that  we  are  restricted  by 
the  clause  of  the  Constitution  to  which  the  opinion  of 
Mr.  Justice  Moorb  alludes.  It  has  no  reference  to 
questions  of  law.  The  mere  presence  of  some  legit- 
imate testimony  in  the  record,  however,  is  not  the 
touchstone  by  which  to  determine  whether  the  rights 
of  a  litigant  have  been  protected  by  the  rulings  of  the 
court  in  matters  of  law.    If  it  were,  any  declaration 
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of  fact  by  a  jury,  however  obtained,  would  be  immune 
from  attack  on  appeal,  almost  without  exception,  for 
it  is  rare  that  a  case  is  utterly  devoid  of  any  testimony 
in  favor  of  the  prevailing  party,  though  his  record  may 
be  full  of  the  most  unjust  and  egregious  errors. 

While  we  are  confined  in  our  review  of  the  facts  to 
instances  where  there  is  no  evidence  to  justify  the  ver- 
dict, we  are  nevertheless  in  duty  bound,  as  much  as 
ever,  to  uphold  the  rules  of  law  as  established  afore- 
time by  statute  and  precedent.  To  do  otherwise  is  to 
invite  uncertainty  and  confusion,  to  promote  litigation, 
and  to  unsettle  the  foundations  of  the  law. 

For  these  reasons,  I  dissent  from  the  conclusion  of 
my  judicial  Brethren. 


Argued  JvJj  9,  modified  Jnlj  81,  rehearing  denied  September  8,  191i. 

BAY  CITY  LAND  CO.  v.  CRAIG. 

(143  Pae.  911.) 

Kayig&Me  Waters— Littoral  Bights— ''Seashore"— "Tide-land.'' 

1.  The  "seashore"  or  "tide-lands"  include  all  lands  lying  between 
high-water  mark  and  low-water  mark  at  ordinary  tide. 

Deeds — Condltloii  Subsequent—Breach    Be  entry  by  Orantor. 

.  2.  Upon  re-entry  for  a  breach  of  a  condition  subsequent,  the 
grantor  becomes  seised  of  the  estate  that  he  had  at  the  making  of  the 
conditional  conveyance,  free  from  any  subsequent  lien  or  encumbrance. 

[As  to  what  language  creates  a  condition  subsequent,  see  note 
in  79  Am.  St.  Rep.  747.  As  to  manner  of  taking  advantage  of 
breach  of  condition  subsequent,  see  note  in  93  Am.  St.  Bep.  572.] 

Deadi — Condition  Subsequent — ^Breach — ^Be-entry  by  Qrantor. 

8.  When  a  grantor  re-enters,  or  brings  ejectment  for  breach  of 
condition  subsequent  and  recovers  the  estate,  it  revests  in  him,  free 
from  all  claim  of  the  grantee  for  outlays  or  improvements. 

Deeds — Oondition  Subsequent — ^Breach — ^Be-entry  by  Qrantor. 

4.  Where  land  was  conveyed  upon  condition  that  the  grantee  erect 
and  operate  a  sawmill,  and  the  deed  was  entitled  to  record  and  was 
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duly  recorded,  it  gives  notice  of  its  condition  to  a  creditor  of  tlie 
grantee,  and  where  there  was  a  breach  of  a  condition  subsequent 
before  action  commenced  by  the  creditor  against  the  grantee,  the 
grantor,  on  re-entry,  became  the  owner  of  all  machinery  in  the  saw- 
mill which  was  so  attached  as  to  become  fixtures  and  constitute  a 
part  of  the  realty. 

Fixtnrea— EflectlveiieBS  of  Severance. 

5.  Where  a  condition  subsequent  requiring  the  erection  and  opera- 
tion of  a  sawmill  was  broken,  but  before  re-entry  by  the  grantor  an 
engine  and  a  dynamo  which  had  been  used  in  the  mill  were  borrowed 
by  an  electric  light  plant,  and  not  returned  to  the  mill  or  returned 
and  not  again  put  in  use,  they  became  personal  property  subject  to 
attachment  for  the  debts  of  the  grantee. 

Fixtures — ^Attachment  to  Grantee — ^Adaptions. 

6.  Where  a  condition  subsequent  required  a  grantee  to  erect  and 
operate  a  sawmill,  engines,  steam  boilers,  circular  saws,  log  carriage, 
and  fittings,  and  other  machinery,  attached  to  the  mill  became  a  part 
of  the  realty,  and  on  breach  of  the  condition  the  grantor  was  entitled 
to  enjoin  their  sale  on  attachment  against  the  grantee. 

From  Tillamook :  William  Galloway,  Judge. 

This  is  a  suit  by  the  Bay  City  Land  Company,  a  cor- 
poration, against  John  S.  Craig  and  H.  Crenshaw. 
The  lower  court  entered  a  decree  dismissing  the  com- 
plaint, and  plaintiff  appeals.  The  facts  are  set  out 
in  the  opinion  of  the  court. 

Modified.    Beheabino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Kollock  d  Zollinger  and  Mr.  H.  T.  Botts, 
with  an  oral  argument  by  Mr.  Botts. 

For  respondents  there  was  a  brief  submitted  without 
argument  by  Mr.  Sidney  S.  Johnson. 

Department  1.  Mr.  Justice  Ramsey  delivered  the 
opinion  of  the  court. 

This  suit  was  commenced  on  the  9th  day  of  Decem- 
ber, 1912,  to  obtain  an  injunction  restraining  the  de- 
fendants from  selling  certain  property  described  in 
the  complaint  at  sheriff's  sale,  etc.  The  court  below 
dismissed  the  plaintiff 's  complaint,  etc.,  and  it  appeals. 
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The  plaintiff  is  a  corporation,  and  H.  Crenshaw,  one 
of  the  defendants,  is  sheriff  of  Tillamook  County  and 
is  sued  in  his  oiSScial  capacity. 

The  defendant  John  S.  Craig,  on  the day  of 

September,  1912,  commenced  an  action  against  the  C.  L. 
Fox  Lumber  Company  to  recover  $388.38,  and  the  fur- 
ther sum  of  $78.38,  and  the  further  sum  of  $50,  and 
interest  and  costs,  in  the  Circuit  Court  of  Tillamook 
County,  and  caused  a  writ  of  attachment  to  issue 
against  the  property  of  the  defendant.  This  writ  was 
levied  upon  the  property  described  in  the  complaint, 
to  secure  the  payment  of  any  judgment  that  the  plain- 
tiff in  said  action  should  obtain  against  the  defendant 
therein. 

On  the day  of  November,  1912,  the  plaintiff  in 

said  action  obtained  in  said  Circuit  Court  of  Tillamook 
County,  a  judgment  against  the  defendant  for  said 
sums  of  money  and  an  order  for  the  sale  of  said 
attached  property.  A  writ  of  execution  was  issued  out 
of  said  court  upon  and  to  enforce  said  judgment  and 
order  of  sale,  and  said  sheriff,  at  the  instance  of  said 
judgment  creditor,  advertised  for  sale  according  to  law 
the  property  that  had  been  attached  as  stated  supra. 
This  suit  was  commenced  to  obtain  a  decree  enjoining 
the  sale  of  said  property.  The  property  advertised  for 
sale  is  described  as  follows: 

1  250  H.  P.  double  engine  with  general  fittings. 

1  20  H.  P.  single  engine      ''  ''  '' 

2  steam  boilers  '*  **  ** 

2  circular  saws  with  log  carriage  and  fittings. 

1  upright  saw  with  frame. 

1  planer  and  matcher. 

1  edger  machine. 

1  automatic  grinder. 

1  dynamo. 

1  rheostat. 

1  voltmeter. 
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34  Bat  City  Land  Co.  v.  Craio.  [72  Or. 

J — ■ — — * 

The  plaintiff  claims  that  said  property  is  a  part  of 
a  sawmill,  and  is  real  property,  belonging  to  the 
plaintiff. 

The  complaint  alleges,  inter  alia,  the  following: 

**That  thereafter  the  said  John  S.  Craig  obtained 
a  judgment  in  said  action  against  the  said  C.  L.  Fox 
Lumber  Company  for  the  sum  of  $388.38,  with  inter- 
est at  the  rate  of  6  per  cent  per  annum  from  August 
31,  1912,  and  a  further  sum  of  $78.38,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from 
December  23,  1911,  and  the  further  sum  of  $50,  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum. 
That  all  of  the  above-described  property  is  owned  in 
fee  simple  by  the  plaintiff  herein,  and  has  been  so 
owned  by  it  for  more  than  a  year  last  past.  That  said 
property  constitutes  and  is  a  part  of  the  certain  saw- 
mill situate  upon  the  following  described  real  prop- 
erty in  the  county  of  Tillamook,  State  of  Oregon,  to 
wit:  The  south  half  of  block  numbered  22;  the  south 
half  of  block  numbered  23;  the  south  half  of  block 
numbered  24;  the  south  half  of  block  numbered  25; 
the  south  half  of  block  numbered  26;  the  south  half 
of  block  numbered  27;  and  the  south  half  of  block 
numbered  28 ;  and  that  part  of  the  south  half  of  block 
numbered  29  lying  south  and  west  of  the  right  of  way 
of  the  Pacific  Railway  &  Navigation  Company,  as  sur- 
veyed and  established,  all  in  Water  Front  Addition  to 
Bay  City,  Oregon.  Also  beginning  at  the  southwest 
comer  of  said  block  numbered  22;  thence  running 
easterly  along  the  south  line  of  said  Water  Front 
Addition  to  the  west  boundary  line  of  the  above-men- 
tioned right  of  way;  thence  running  southeasterly 
along  the  westerly  line  of  said  right  of  way  to  a  point 
where  said  line  intersects  the  base  line ;  thence  running 
westerly  along  said  base  line  to  a  point  directly  south 
of  the  above-mentioned  place  of  beginning ;  thence  run- 
ning north  to  said  place  of  beginning;  excepting  the 
right  of  way  100  feet  wide  conveyed  to  the  United 
Railways  Company,  extending  across  the  east  end  of 
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all  of  said  premises.  And  all  of  said  described  prop- 
erty so  taken  and  levied  upon  by  the  defendants  herein 
and  the  said  sawmill  constitute  and  are  portions  of  the 
said  described  real  estate  and  have  been  constituent 
portions  thereof  for  more  than  a  year  last  past.  That 
during  all  of  said  time  said  sawmill  has  been  a  build- 
ing permanently  built  and  attached  to  the  said  real 
estate,  and  the  said  property  so  taken  and  levied  upon 
has  during  all  of  said  time  been  and  constituted  essen- 
tial and  constituent  parts  of  said  building,  permanently 
attached  and  constructed  therein  and  thereto  with 
the  expectation  and  intent  on  the  part  of  the  builders, 
owners,  and  occupants  thereof  that  said  property  so 
taken  and  levied  upon  should  be  and  remain  a  portion 
of  said  building,  and  that  said  building  should  be  and 
remain  a  constituent  part  of  said  real  estate.  That 
in  case  said  property  so  levied  upon  shall  be  sold,  said 
defendants  and  the  purchaser  or  purchasers  thereof 
will  sever  the  said  described  property  from  the  said 
real  estate,  and  will  irreparably  damage  and  injure 
the  same  and  prevent  the  plaintiff  from  using  said 
sawmill  for  the  purposes  for  which  it  was  constructed. '  ^ 

The  defendants  filed  an  amended  answer  to  said  com- 
plaint denying  the  most  of  the  allegations  thereof  and 
setting  up  new  matter.  Most  of  the  new  matter  of 
the  answer  was  denied  by  the  reply.  The  evidence  was 
taken  and  a  decree  rendered  in  favor  of  the  defendants. 

The  plaintiff  obtained  title  to  the  land  upon  which 
said  mill  is  situated  by  a  chain  of  conveyances  from 
the  State  of  Oregon,  through  various  persons,  provided 
the  land  upon  which  the  sawmill  is  situate  is  tide-land. 

1.  The  first  question  for  consideration  is,  what  is 
'*  tide-land '*  t  Coulson  &  Forbes,  Waters  (3  ed.),  a 
recent  English  work  (page  21),  says : 

*'The  'seashore'  may  be  defined  as  that  portion  of 
the  land  adjacent  to  the  sea  which  is  alternately 
covered  and  left  dry  by  the  ordinary  flux  and  reflux  of 
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the  tides.  Although,  in  common  parl^tnce,  the  word 
I  shore'  has  often  a  more  extensive  meaning — ^taking 
in  all  that  extensive  belt  of  waste  ground  or  strand, 
shingles,  and  rock  liable  to  the  action  of  every  kind  of 
tide — ^yet  it  is  now  finally  settled  that  in  legal  intend- 
ment no  more  of  that  unclaimed  tract  is  seashore  than 
that  portion  which  lies  between  high  and  low  water 
mark  at  ordinary  tides/* 

**  Seashore, ' '  as  defined  by  the  authors  just  quoted, 
is  synonymous  with  ''tide-land*'  as  used  in  this 
country. 

Famham,  Waters  and  Water  Rights,  pages  227,  228, 
says: 

**The  tract  designated  as  shore,  which  may  be  a 
parcel  of  a  manor,  but  is  prima  fade  in  the  (English) 
crown,  is  that  strip  lying  along  tide-water  over  which 
the  tide  flows  between  the  line  of  ordinary  high  tide 
and  the  line  of  the  lowest  tide.  *  *  As  said  by  Lord 
Hale,  the  shore  which  (in  England)  belongs  to  the  king 
is  not  that  covered  by  the  high  spring  tide,  but  the 
ordinary  or  neap  tide.  It  has  been  said  that  low- water 
mark  is  that  place  to  which  the  tide  usually  ebbs,  and 
is  not  determined  by  neap  tides  or  tides  caused  by  an 
unusual  combination  of  causes.  But  the  reason  for 
limiting  the  king's  title  to  medium  high  tide  does  not 
apply  to  limit  that  of  the  subject  to  medium  low  tide. 
The  reason  for  extending  the  title  of  the  riparian 
owner  to  low  water  is  to  preserve  his  access  to  the 
water,  and  he  must  therefore  have  a  right  to  go  until 
he  reaches  the  water  even  at  its  lowest  ebb.  In  its 
broadest  significance,  the  term  'tide-lands'  means  any 
land  over  which  tide-water  flows.  But  in  ordinary 
usage,  it  is  synonymous  with  'shore';  so  that  when  a 
provision  is  made  for  disposal  of  tide-lands,  only  those 
between  high  and  low  water  mark  are  meant." 

In  People  v.  Davidson,  30  Cal.  379,  the  court  defines 
the  phrase  "tide-lands,"  as  used  in  the  legislation  of 
the  State  of  California,  as  including  "such  lands  as 
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are  covered  and  uncovered  by  the  tide,"  and  states 
that  it  does  not  include  lands  below  low-water  mark 
and  permanently  submerged. 
38  C5ya,  page  303,  defines  ** tide-lands "  thus: 

*  *  That  portion  of  the  shore  or  beach  covered  and  un- 
covered by  the  ebb  and  flow  of  ordinary  tides, ' '  etc. 

In  Andrfis  v.  Knott,  12  Or.  503  (8  Pac.  763),  the 
court,  discussing  the  meaning  of  ** tide-lands, "  says: 

'*It  would  seem  to  correspond  to  or  be  synonymous 
with  *  shore'  or  *  beach,'  and  this,  at  common  law,  is  that 
land  which  lies  between  ordinary  high- water  mark  and 
low- water  mark.  *  *  It  must,  then,  be  such  land  as  is 
affected  by  the  tide,  that  lies  between  ordinary  high- 
water  mark  and  low-water  mark,  and  which  is  alter- 
nately covered  and  left  dry  by  the  ordinary  flux  and 
reflux  of  the  tides. '  * 

In  Van  Dusen  Inv.  Co.  v.  Western  Fishing  Co.,  63 
Or.  15, 16  (124  Pac.  680),  the  court  says: 

**  Tracts  numbered  2  and  3  being  exposed  only  at 
tmusually  low  water,  the  question  to  be  considered  is 
whether  or  not  the  court  erred  in  determining  that  such 
parcels  of  real  property  were  not  tide-lands.  *  •  In 
the  case  at  bar,  as  understood  from  the  testimony  and 
from  the  meaning  of  the  word  *zero,'  as  applied  to  a 
state  of  the  tide,  the  ordinary  or  average  low-water 
mark  was  not  accepted  as  the  boundary  of  the  grant 
of  the  flats,  nor  the  most  extreme  reflux  tide,  but  a 
medium  line  which  presupposes  the  right  of  a  pur- 
chaser of  this  class  of  real  property  at  all  times  to 
have  access  to  the  water.  *  *  Tracts  numbered  2  and 
3  were  not  uncovered  by  the  mean  lower  low  water, 
but  were  sometimes  exposed  when  the  tide  fell  below 
the  zero  line;  whether  from  wind  blowing  offshore  or 
from  a  high  barometer  conducing  to  an  extraordinary 
low  water  does  not  appear  from  the  testimony. ' ' 

Sir  Matthew  Hale,  in  De  Jure  *  Maris,  Chapter  4, 
says: 
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'^And  this  shall  suffice  for  the  king's  right  in  the 
shore  of  the  sea,  viz.,  the  land  lying  between  the  high 
water  and  the  low  water  mark  at  ordinary  tides/' 

In  Commonwealth  v.  Charlestown,  1  Pick.  (Mass.) 
182  (11  Am.  Dec.  161),  Mr.  Chief  Justice  Pabkbb  says: 

**And  as  this  right  of  the  sovereign  extends  to  ordi- 
nary high-water  mark,  so  that  the  shore,  which  is  the 
space  between  high  water  and  low  water  mark,  belongs 
also  to  the  sovereign ;  the  property  of  the  owner  of  the 
upland  reaching  only  to  that  line  which  limits  the 
waters  in  the  ordinary  course  of  the  tides. ' ' 

We  find  that  shore  or  tide  lands  include  all  lands 
lying  between  high-water  mark  and  low-water  mark 
at  ordinary  tides. 

We  have  examined  the  evidence  and  we  find  there- 
from that  the  sawmill  referred  to  in  the  pleading  and 
in  the  evidence  was  built  and  is  situate  on  a  tide  flat 
lying  between  ordinary  high  and  low  water  mark,  and 
the  land  upon  which  it  stands  is,  and  was  when  it  was 
built,  tide-lands.  There  is  some  conflict  in  the  evi- 
dence, but  the  weight  thereof  shows  that  the  mill  stands 
on  tide-lands.  It  is  not  necessary  to  set  forth  the  evi- 
dence. 

On  and  prior  to  February  26,  1908,  the  plaintiff  was 
the  owner  of  the  real  premises  described  in  the  com- 
plaint, including  the  land  upon  which  said  sawmill  was 
built  and  is  situate,  and,  on  said  day,  conveyed  said 
premises  to  C.  L.  Fox  upon  certain  stated  conditions 
subsequent  to  be  performed  by  him,  his  heirs  or  as- 
signs, which  conditions  were  fully  set  forth  in  a  deed 
of  conveyance  by  which  said  premises  were  so  con- 
veyed. Said  deed  of  conveyance  was  so  executed,  as 
to  be  entitled  to  be  recorded  in  the  records  of  deeds  of 
said  county  of  Tillamook,  and  it  was  duly  recorded  on 
page  188  of  Book  9  of  Deeds  of  said  county  on  the 
26th  day  of  September,  1908. 
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On  the  23d  day  of  July,  1908,  said  C.  L.  Fox  duly 
conveyed  said  real  premises  above  referred  to  to  the 
C.  L.  Fox  Lumber  Company,  a  corporation,  by  deed  of 
conveyance.  After  said  conveyance  was  so  made  to 
said  company,  it  erected  on  a  part  of  said  real  premises 
the  sawmill  referred  to  in  the  pleadings,  and  placed  in 
said  sawmill  the  machinery  that  was  attached  in  the 
action  at  law  referred  to  supra,  with  the  intention  that 
said  machinery  should  form  a  part  of  said  sawmill 
and  its  equipment,  and  be  used  by  said  company  as  a 
necessary  and  proper  part  of  said  sawmill  in  operating 
the  same. 

In  the  deed  of  conveyance  made  as  stated  supra  by 
the  plaintiff  to  said  C.  L.  Fox  the  following  conditions 
subsequent  were  set  forth: 

*'(1)  That  the  said  grantee  shall  erect  upon  said 
premises  a  sawmill  with  a  daily  capacity  of  at  least 
25,000  feet  of  lumber,  to  be  completed  not  later  than 
August  1,  1908,  and  to  be  completely  equipped  with 
machinery  and  fixtures  and  in  running  order  by  said 
date ;  and 

''(2)  That  said  grantee,  his  heirs  or  assigns  shall 
continue  for  a  period  of  five  years  next  after  August 
1,  1908,  to  operate  said  sawmill  in  the  manufacture  of 
lumber,  unless  prevented  from  doing  so  by  fire  or  other 
unavoidable  casualty  and  during  such  time  shall  keep 
said  mill  in  good  condition  of  repair ;  and 

*^  (3)  That  in  case  said  grantee,  his  heirs  and  assigns 
shall  fail  to  erect  said  sawmill  as  aforesaid  within  the 
time  above  limited,  or  in  case,  having  erected  same, 
the  said  mill  should  be  abandoned  or  allowed  to  stand 
idle  for  any  other  reason  than  above  provided,  for  a 
period  of  twelve  months,  or  in  case  of  the  destruction 
of  said  mill  by  fire  or  other  casualty  within  said  period 
of  five  years,  the  same  should  not  be  repaired  or  re- 
constructed to  equal  its  former  running  capacity  within 
a  period  of  twelve  months,  or  in  case  said  mill  shall  for 
any  reason  not  be  operated  during  said  period  of  five 
years  for  a  continuous  period  of  twelve  months,  then 
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npon  the  failure  of  any  of  the  above  conditions,  prior 
to  the  Ist  day  of  August,  1913,  said  premises  shall 
revert  and  revest  in  the  above-named  grantor,  its  suc- 
cessors and  assigns,  who  shall  thereupon  become  the 
owners  of  said  above-described  premises  as  fully  and 
absolutely  as  if  this  deed  had  not  been  made. ' ' 

The  consideration  for  the  execution  of  said  deed  by 
the  plaintiff  to  said  C.  L.  Fox  was  that  said  Fox  and 
his  assigns  should  comply  with  the  said  conditions  of 
said  deed.  The  C.  L.  Fox  Company  had  full  knowl- 
edge of  the  conditions  of  said  deed,*  and  with  such 
knowledge  it  entered  into  possession  of  said  real  prem- 
ises and  occupied  the  same,  and,  after  said  mill  was 
constructed,  it  operated  the  same  for  about  a  year. 

In  May,  1910,  or  prior  thereto,  the  said  C.  L.  Fox 
and  the  C.  L.  Fox  Lumber  Company  abandoned  said 
sawmill,  and  ever  since  that  date  allowed  said  sawmill 
to  stand  continually  idle  and  unused.  Said  mill  had 
not  been  run  or  operated  at  all  for  a  period  of  29 
months  immediately  prior  to  October  29,  1912,  and  at 
the  last-named  date  the  plaintiff  herein  commenced 
against  the  said  C.  L.  Fox  Lumber  Company  an  action 
at  law  to  recover  from  it  possession  of  the  real,  prem- 
ises described  in  the  complaint  herein,  including  said 
sawmill,  for  the  failure  of  said  C.  L.  Fox  and  the  C.  L. 
Fox  Lumber  Company  to  keep  and  perform  the  said 
conditions  of  said  deed,  in  that  they  had  failed  for 
29  months  to  run  or  operate  said  mill.  Process  was 
served  on  said  C.  L.  Fox  Lumber  Company  in  said  ac- 
tion. On  November  13,  1912,  judgment  in  said  action 
at  law  was  rendered  by  the  Circuit  Court  of  Tilla- 
mook County  in  favor  of  the  plaintiff  therein  against 
the  C.  L.  Fox  Lumber  Company  for  the  recovery  of 
the  possession  of  all  of  said  real  premises,  including 
the  premises  upon  which  the  said  mill  is  situate. 
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2.  Upon  re-entry  for  a  breach  of  a  condition  sub- 
sequent, the  grantor  becomes  seised  of  the  estate  that 
he  had  at  the  time  of  the  making  of  the  conditional 
conveyance,  free  from  any  subsequent  lien  or  encum- 
brance :  13  Cyc.  712,  713 ;  Adams  v.  Ore  Knob  Copper 
Co.  (C.  C),  7  Fed.  634,  640;  Barker  v.  Cohh,  36  N.  H. 
348 ;  Rowell  v.  Jewett,  71  Me.  408 ;  Maginnis  v.  Knicker- 
bocker Ice  Co.,  112  Wis.  385  (88  N.  W.  300,  69  L.  R.  A. 
833) ;  4  Kent's  Com.  126;  1  Shep.  Touch,  121. 

In  Adams  v.  Ore  Knob  Copper  Co.  (C.  C),  7  Fed. 
634,  640,  the  court  says : 

**Upon  re-entry  or  claim  the  grantor  or  his  heirs 
become  seised  of  the  estate  had  at  the  time  of  making 
the  grant  upon  condition,  freed  from  any  subsequent 
lien,  encumbrance,  or  limitation." 

In  Barker  v.  Cobb,  36  N.  H.  348,  the  court  says: 

**  And  by  his  entry  he  became  seised  of  the  demanded 
premises ;  for  it  is  a  general  rule  of  law  that  he  who 
enters  for  condition  broken  becomes  seised  of  his  first 
estate,  and  thereby  avoids  all  intermediate  charges  and 
encumbrances." 

3.  When  the  grantor  of  an  estate  upon  condition 
subsequent  enters  thereupon  or  brings  ejectment  for 
condition  broken  and  recovers  the  estate,  it  revests 
in  him  not  only  freed  from  encumbrances  put  upon  it 
by  the  conditional  grantee,  but  free,  also,  from  all  claim 
of  the  grantee  for  outlays  or  improvements  upon  the 
property  conditionally  conveyed. 

In  Rowell  v.  Jewett,  71  Me.  408,  the  court  says: 

**The  grantee  in  a  conditional  deed,  if  he  refuses  to 
perform  the  conditions  upon  which  his  title  depends, 
forfeits  his  estate  none  the  less,  because  he  may  have 
paid  some  portion  of  its  value  by  way  of  consideration 
or  to  relieve  it  from  encumbrance.  The  estate  reverts 
to  the  grantor  as  a  matter  of  legal  right,  and  if  he  sees 
fit  to  enter  for  the  breach  of  the  condition,  and  to  claim 
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a  forfeiture,  the  estate  revests  in  him  to  all  intents  and 
purposes,  without  regard  to  the  outlays  which  the  con- 
ditional grantee  may  have  made  on  account  of  it/' 

In  2  Devlin,  Deeds  (3  ed.),  Section  969,  the  author 
says,  inter  alia: 

'*When  the  grantor  is  entitled  to  a  reversion  of  the 
estate  for  condition  broken,  his  right  is  not  affected 
by  the  fact  that  the  grantee  has  made  oulays''  on  the 
property. 

4.  In  this  case  the  condition  of  the  deed  made  to 
said  C.  L.  Fox  had  been  broken  before  John  S.  Craig 
commenced  his  said  action  against  the  C.  L.  Fox  Lum- 
ber Company  to  recover  the  debt  due  him  and  attached 
the  machinery  in  said  mill,  as  stated  supra.  The  deed 
of  conveyance  containing  said  conditions  had  been  duly 
recorded  in  the  public  records  of  Tillamook  County,  as 
stated  supra,  and  this  record  imparted  notice  of  said 
conditions  to  said  John  S.  Craig,  and  he  attached  said 
property  with  notice  thereof.  When  the  plaintiff 
heroin  recovered  said  real  premises  upon  which  said 
sawmill  was  situate,  as  stated  supra,  the  title  to  said 
real  premises  and  the  mill  thereon  became  revested  in 
the  plaintiff,  and  hence  the  plaintiff  became  the  owner 
of  all  the  machinery  in  said  mill  that  was  so  attached 
as  to  be  fixtures  and  constitute  a  part  of  the  realty 
upon  which  the  mill  is  situate. 

In  constructing  said  mill,  piles  were  driven  into  the 
ground  and  capped,  and  sway  braces  were  put  on  the 
piling  below,  and  the  mill  was  built  on  these  piles. 
Two  engines  were  put  in  the  mill,  and  also  a  smaller 
engine  that  ran  the  dynamo  and  planer.  Two  boilers, 
also,  were  bolted  down  to  the  building.  The  boilers 
were  set  upon  brick  foundations.  There  were  two 
large  circular  saws  in  the  mill;  also  a  log  carriage. 
The  machinery  was  attached  to  the  mill  in  the  same 
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maimer  that  snch  machinery  is  usually  attached  to 
mills.  It  was  bolted  down.  Some  was  spiked  down. 
The  log  carriage  ran  on  wheels  in  the  usual  way. 
There  was  in  the  mill  an  upright  saw  in  a  frame.  The 
planer  and  matcher  and  edger  and  a  grinder  were 
bolted  to  the  mill.  The  dynamo,  rheostat  and  volt- 
meter were  attached  to  the  mill.  The  machinery  and 
fixtures  were  attached  to  the  mill  in  the  usual  manner, 
and  formed  a  part  of  it,  and  all  were  proper  and 
necessary  parts  of  the  mill  plant,  and  were  used  in 
running  and  operating  the  mill.  The  mill  was  oper- 
ated about  a  year.  The  evidence  shows  that  all  of 
the  machinery  was  put  in  the  mill  and  attached  in  the 
usual  manner,  and  that  all  of  it  remained  in  the  mill 
until  the  evidence  was  taken  except  a  small  engine 
and  a  small  dynamo. 

Mr.  J.  0.  Bozarth,  a  witness  for  the  plaintiff,  on 
page  43  of  the  evidence,  testified  that,  so  far  as  he 
knows,  all  the  machinery  is  attached  to  the  mill,  except 
the  small  engine  which  the  electric  light  plant  bor- 
rowed from  the  mill  about  two  years  before  the  witness 
gave  his  evidence,  and  a  small  dynamo.  He  says  that 
they  used  the  engine  in  the  electric  light  plant  a  while. 
He  thinks  that  the  engine  was  returned  to  the  mill,  and 
says  that  he  was  so  informed.  He  said  that  the 
dynamo  was  still  at  the  electric  light  plant,  but  not  in 
use  at  the  time  he  testified.  Mr.  John  S.  Craig  says, 
in  effect,  that  said  engine  and  dynamo  are  in  posses- 
sion of  the  electric  light  plant. 

5.  The  law  of  fixtures  is,  in  many  respects,  conflict- 
ing ;  but  it  will  not  be  necessary  to  go  into  it  at  length. 
Bronson,  Fixtures,  a  recent  work,  in  Section  19,  says : 

**The  criterion  oif  annexation,  as  a  sole  test  in  de- 
termining the  character  of  a  chattel,  or  as  a  test  in 
arriving  at  the  intention  of  the  parties,  early  became 
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inadequate.  The  question  whether  a  chattel  is  an- 
nexed or  not  is  often  exceedingly  dubitable,  and  one 
wherein  many  fine  distinctions  may  be  drawn.  With 
this  as  a  sole  test,  it  is  necessary  to  consider  every 
chattel  a  fixture  that  is  affixed  in  the  slightest  degree. 
But  this  is  plainly  inefficient,  for  the  reason  that  there 
is  little  or  no  fastening  of  the  chattel  to  the  freehold, 
as  when  light  machinery  is  connected  by  belting  to  a 
mill,  or  where  a  bucket  is  hung  in  a  well.  So,  where 
the  essential  parts  of  some  machine  are  temporarily 
severed  for  purposes  of  repair,  or  when  there  are  dupli- 
cate sets  not  attached,  but  adapted  to  the  use  of  the 
realty,  in  these  cases  the  test  of  annexation  would  prove 
fruitless  and  abortive  in  arriving  at  the  true  character 
6f  the  chattel.  Hence  there  has  arisen  another  test — 
that  of  adaptation  of  the  chattel  to  the  use  of  the  free- 
hold— ^which,  in  recent  years,  has  been  frequently 
applied.  •  • 

*^The  term  *  adaptation^  to  the  use  of  the  freehold  is 
not  freely  defined  by  the  courts  or  text-writers;  most 
of  the  cases  are  quite  content  to  state  it  as  one  of  the 
tests  or  requirements  of  a  fixture.  It  seems,  however, 
that  the  term  comprehends  the  peculiar  fitness  of  the 
chattel  to  the  use  of  the  freehold,  and  the  devotion  to 
the  special  use  for  which  it  is  adapted  and  only  fitted. 
Within  the  meaning  of  the  term  is  also  included  the 
fact  that  the  chattel  is  necessary  to  the  complete  use 
of  the  freehold,  or  is  a  necessary  part  of  some  whole 
which  is  part  of  the  realty.  This  application  arises 
most  frequently  where  machinery  is  placed  in  a  mill  or 
manufactory  for  a  special  purpose  or  end,  and  is  par- 
ticularly and  specially  fitted  for  that  purpose.  In 
such  cases  that  adaptation  of  the  chattel  shows  the 
intent  to  make  it  an  irremovable  fixture.  So,  where 
pieces  of  machinery,  in  themselves  unattached  and  per- 
sonal, are  necessary  and  adapted  to  the  use  of  the 
realty,  and  this  is  so,  even  though  the  parts  are  dupli- 
cate parts,  and  at  the  same  time  are  really  not  in  use 
in  connection  with  the  realty ' ' :  See,  also,  19  Cyc.  1042- 
1045;  13  Am.  &  Eng.  Ency.  Law  (2  ed.),  608-613; 
Ewell,  Fixtures  (2  ed.)i  bottom  pp.  25-28. 
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The  machinery  was  attached  in  the  usual  manner 
and  it  was  a  part  of  the  realty ;  the  engine  and  the 
dynamo  that  were  '* borrowed"  by  the  electric  light 
plant  and  used  by  it  in  carrying  on  its  business  were 
severed  from  the  realty  by  the  act  and  consent  of  the 
C.  L.  Fox  Lumber  Company.  If  these  machines  had 
been  removed  from  the  mill  for  the  purpose  of  having 
them  repaired  and  then  been  returned  to  their  places 
in  the  mill,  they  would  have  remained  as  fixtures.  But 
it  appears  that  the  C.  L.  Fox  Lumber  Company  ran 
the  mill  about  a  year,  and  then  sHut  it  down  and  prac- 
tically abandoned  it,  and  forfeited  it  and  the  real 
premises  to  the  plaintiff  as  stated  supra.  While  this 
mill  was  thus  shut  down,  the  electric  light  plant,  with 
the  consent  of  the  Fox  Company,  ** borrowed"  the 
engine  and  the  dynamo  and  used  them  in  carrying  on 
its  business.  The  evidence  shows  that  the  electric 
light  plant  still  has  the  dynamo,  and  there  is  no 
evidence,  but  hearsay,  to  show  that  the  engine  was 
ever  returned  to  the  mill.  Under  the  facts,  we  hold 
that  the  engine  and  dynamo  were  severed  from  the  mill 
and  became  personal  property  before  the  levy  of  the 
attachment  referred  to  in  the  pleadings,  and  that  they 
were  the  personal  property  of  the  C.  L.  Fox  Lumber 
Company,  and  subject  to  execution  for  the  debts  of  said 
company. 

According  to  the  pleadings,  the  defendant  H.  Cren- 
shaw, as  sheriff,  in  the  case  of  John  S.  Craig  against 
the  C.  L.  Fox  Lumber  Company,  attached,  inter  alia 
as  the  property  of  the  said  company,  two  engines  and 
one  dynamo,  one  of  said  engines  being  a  double  engine 
and  the  other  being  a  single  engine.  According  to  the 
evidence,  the  engine  that  was  severed  from  the  mill 
and  became  the  personal  property  of  said  company, 
and  was  '* borrowed"  by  the  electric  light  plant,  was 
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a  small  engine.  The  dynamo  that  we  hold  belonged 
to  said  company  was  the  small  dynamo  that  was  taken 
from  the  mill  and  used  by  the  electric  light  plant. 

6.  We  find  that  the  plaintiff  is  entitled  to  a  decree 
perpetually  enjoining  the  defendants  from  selling  any 
part  of  the  property  described  in  the  pleadings  as  hav- 
ing been  attached  in  the  action  of  John  8.  Craig  v. 
C.  L.  Fox  Lumber  Company ,  except  the  said  small  en- 
gine and  small  dynamo  that  were  in  the  possession  of 
the  electric  light  plant  and  used  by  said  plant  in  carry- 
ing on  its  business.  We  find  that  said  small  engine  and 
small  dynamo  are  not  the  property  of  the  plaintiff 
and  that  they  were  subject  to  execution  for  the  debts 
of  the  C.  L.  Fox  Lumber  Company,  and  that  neither 
party  should  recover  costs  in  this  court  or  in  the  court 
below. 

The  decree  of  the  court  below  should  be  modified  so 
as  to  conform  to  the  foregoing  findings. 

The  decree  of  the  court  below  is  modified,  and  this 
cause  is  remanded  to  the  court  below,  with  directions 
to  enter  a  decree  there  in  accordance  with  the  fore- 
going findings.  Modified.    Behbabino  Denied. 

Mb.  Chief  Justice  McBbidb,  Mb.  Justice  Moobe 
and  Mb.  Justice  Bubnett  concur. 


Argued  May  6,  affirmed  June  9,  rehearing  denied  September  8,  1914. 

PLIVEB  V.  GRANDE  RONDE  GRAIN  CO. 

(143  Pae.  541.) 

Appeal  and  XSrror— Beeord — Qaeationa  Presented  for  Beview. 

1.  A  transcript  of  the  testimonj,  with  the  objections  of  counsel, 
offers  to  prove,  and  the  like,  attached  to  the  bill  of  exceptions,  wiU 
be  considered  bj  the  Supreme  Court  only  to  determine  the  correctness 
of  a  judgment  of  nonsuit  or  on  the  direction  of  a  verdict  at  the  close 
of  all  the  testimony. 
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JMgmaiit— OondiuiyenaBs— Matten  Oonclnded. 

2.  An  action  for  the  conversion  of  grain  on  which  the  plaintiff 
liad  a  Iandlord'8  lien  was  properly  nonsuited  as  to  defendants,  who 
were  parties  to  a  suit  in  which  a  decree  had  been  rendered  foreclos- 
ing the  lien,  where  there  was  no  testimony  that  any  change  of  posses- 
aion  respeeting  those  defendants  happened  afterward  affecting  tha 
grain  in  question. 

Iiandlord  and  Tenant— Landlord's  Llan— NoUca  to  Third  Parttw. 

3.  The  validity  of  a  lien  reserved  by  an  unrecorded  lease  on  grain 
as  against  a  grain  company  with  which  it  was  stored  and  which  after- 
ward purchased  it^  depends  on  whether  the  grain  company  had  notice 
of  the  lien. 

[As  to  lien  of  landlord  on  tenant's  crops,  see  note  in  14  Am.  8t. 
Bep.  166.] 

Oorponitiona— BepresantatlOBa  liy  Agents— Notice  to  Agent. 

4.  While  a  principal  is  bound  by  knowledge  of  the  agent  acquired 
while  acting  for  his  principal  within  the  scope  of  his  authority,  a 
grain  company  is  charged  with  its  president's  notice  of  a  lien  on 
grain,  acquired  independently  of  the  company's  business,  only  if  such 
knowledge  was  present  in  his  mind  while  transacting  the  company's 
business  ot  was  communicated  to  him  under  such  circumstances  as  to 
lead  a  reasonable  person  to  conclude  that  it  must  have  been  present 
in  his  mind  when  transacting  the  company's  business. 

Iduidlord  and  Tenant— Landlord's  Uen— Notice  to  Tbird  Parties. 

5.  That  a  grain  company  may  have  had  notice  that  a  person  stor- 
ing and  selling  grain  was  a  tenant  does  not  charge  the  company  with 
notice  that  the  landlord  had  a  lien  on  the  grain. 

Landlord  and  Tenant— Bent— Liability  for— Liens. 

6.  Invalidity  of  receipts  issued  by  a  grain  company  because  of 
absence  of  a  license  allowing  it  to  do  business  as  a  warehouseman 
does  not  affect  the  liability  of  the  company  to  the  landlord  of  the 
person  storing  and  selling  the  grain  to  the  company  as  for  conversion. 

From  Union :  John  W,  Knowles,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bubnett, 

This  is  an  action  by  E.  W.  Oliver,  against  two  cor- 
porations, the  Grande  Ronde  Grain  Company  and  the 
Pioneer  Flouring  Mill  Company,  and  three  individuals, 
Ed  Kiddle,  Fred  Kiddle  and  Merton  Kiddle.  For  con- 
venience  the  corporations  will  be  designated  as  the 
Grain  Company  and  the  Mill  Company  respectively. 
The  complaint  is  to  the  effect  that  the  plaintiff  at  the 
times  mentioned  therein  was  the  owner  of  a  farm 
which  he  leased  to  a  tenant  for  a  term  of  years,  in- 
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eluding  the  crop  years  of  1910  and  1911,  for  annual 
cash  rentals,  each  evidenced  by  a  promissory  note 
falling  due  October  1st  of  the  several  years,  with  in- 
terest mentioned.  As  the  complaint  states,  the  plain- 
tiff **  reserved  a  lien  upon  all  crops  grown  on  said 
lands  to  secure  the  payment  of  the  rent. '  ^  It  declares 
that  the  tenant  harvested  the  crop  of  wheat  for  the 
year  1911,  and  deposited  the  same  with  the  Grain  Com- 
pany as  bailee  thereof  prior  to  October  1st  of  that  year. 
Afterward,  on  the  26th  of  that  month,  the  plaintiff 
brought  suit  against  all  the  above-named  defendants, 
except  the  Grain  Company,  to  foreclose  his  lien  on  the 
wheat,  and  recovered  a  decree  in  that  suit  on  May  8, 
1912,  according  to  the  prayer  of  his  complaint.  Upon 
this  decree  an  execution  was  issued,  and  when  the 
sheriff  armed  with  the  writ  attempted  to  take  posses- 
sion of  the  wheat,  it  was  discovered  that,  according  to 
the  complaint,  the  defendants  had  converted  the  wheat 
to  their  own  use,  and  removed  and  so  disposed  of  the 
same  that  the  officer  was  unable  to  find  it,  in  conse- 
quence of  which  the  plaintiff's  lien  was  destroyed,  to 
his  damage  in  the  amount  due  upon  the  decree. 

A  second  cause  of  action  relates  to  a  balance  due 
upon  the  rent  of  1910,  and  is  like  the  first,  but  with 
this  difference,  that  the  only  litigation  arising  out  of 
that  matter  was  an  action  at  law  against  the  tenant 
to  recover  the  rent;  but  upon  this  judgment  no  execu- 
tion was  issued,  and  the  defendants  are  accused  of 
converting  the  crop  of  that  year  to  their  own  use. 

All  the  defendants  besides  the  Grain  Company  deny 
the  allegations  of  the  complaint,  except  the  corpora- 
tion of  the  Mill  Company.  They  plead  no  affirmative 
matter  in  defense.  The  Grain  Company  traverses  the 
complaint  and  pleads,  in  substance,  that  the  tenant, 
being  in  possession  of  4,200  sacks  of  wheat,  claiming 
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to  be  the  owner  of  the  same,  deposited  it  with  the  Grain 
Company  between  August  4  and  September  24,  1911, 
and  that  afterward,  on  October  6,  1911,  in  due  course 
of  its  business  as  a  dealer  in  grain,  the  Grain  Company 
purchased  the  grain,  together  with  the  receipts  it  had 
issued  therefor,  from  the  tenant  who  was  then  and 
there  the  owner  of  it,  and  that  the  defendant  bought 
the  wheat  in  good  faith  for  value  in  the  usual  course 
of  business,  without  notice  of  any  claim  upon  the  same 
by  or  on  behalf  of  the  plaintiff.  Similar  affirmative 
matter  is  pleaded  in  answer  to  the  plaintiff's  second 
cause  of  action. 

The  reply  challenges  the  new  matter  in  the  answer 
in  material  particulars,  and  alleges,  in  substance,  that 
at  the  time  mentioned  in  the  complaint  the  Grain  Com- 
pany had  no  license  authorizing  it  to  engage  in  the 
business  of  storing  grain  belonging  to  other  persons. 
At  the  close  of  the  plaintiff's  case  in  chief,  in  a  jury 
trial,  on  their  motion,  the  court  entered  a  judgment  of 
nonsuit  in  favor  of  all  the  defendants,  except  the  Grain 
Company.  As  to  the  latter,  the  trial  resulted  in  a 
verdict  and  judgment  in  its  favor,  from  which  the 
plaintiff  appeals.       Affibmed.    Beheabing  Denied. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Turner  Oliver  and  Mr.  James  D.  Slater. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Charles  H.  Finn  and  Messrs.  Cochran  £  Eber- 
hard,  with  oral  arguments  by  Mr.  Finn  and  Mr. 
Oeorge  T.  Cochran. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  The  bill  of  exceptions  has  attached  to  it  what  pur- 
ports to  be  a  literal  transcript  of  the  testimony,  with 
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the  various  objections  of  counsel  to  testimony,  offers 
to  prove,  and  the  like.  Many  of  the  assignments  of 
error  set  out  in  the  plaintiff's  abstract  relate  to  mat- 
ters not  disclosed  in  the  bill  of  exceptions  proper. 
The  new  series  of  decisions,  so  to  speak,  on  the  struc- 
ture of  the  bill  of  exceptions  begins  with  Keady  v. 
United  Rys.  Co.,  57  Or.  325  (100  Pac.  658,  108  Pac. 
197),  and  ends  with  National  Council  v.  McGinn,  70  Or. 
457  (138  Pac.  493).  The  essence  of  these  decisions, 
which  are  continuations  of  many  others  from  the  early 
history  of  the  court  to  the  present  time  is  that  a  literal 
rehearsal  of  the  whole  testimony  of  the  case  will  be 
considered  for  two  purposes  only:  One  for  determin- 
ing the  correctness  of  a  judgment  of  nonsuit ;  and  the 
other  on  the  direction  of  a  verdict  at  the  close  of  all 
the  testimony.  Governed  by  the  rules  thus  established, 
we  must  ignore  many  of  the  assignments  of  error  set 
out  in  the  abstract. 

2.  In  passing  we  hold  that  the  judgment  of  non- 
suit was  properly  entered  as  to  all  the  defendants, 
except  the  Grain  Company,  for  the  reason  that  they 
were  all  parties  to  the  suit  to  foreclose  the  lien,  by  the 
decree  in  which  the  status  of  the  property  was  fixed 
as  to  them,  and  there  was  no  testimony  whatever  that 
any  change  of  possession  respecting  those  defendants 
happened  afterward  affecting  the  grain  in  question. 
It  was  not  shown  that  any  of  them  had  any  custody 
of  the  wheat  or  .anything  to  do  with  it,  as  claimed  in 
the  complaint. 

3, 4.  It  is  assigned  as  error  that  the  court  refused 
to  admit  in  evidence  the  judgment-roll  in  the  fore- 
closure suit,  but  the  bill  of  exceptions  shows,  on  page 
10  thereof,  that  the  judgment-roll  in  question  was  ad- 
mitted in  evidence.  The  purpose  of  this  document  was 
to  impute  notice  to  Ed  Kiddle  of  the  claim  of  the  plain- 
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tiff  under  his  supposed  lien  and  thus  to  affect  the 
Orain  Company,  although  it  was  not  a  party  to  the 
foreclosure  suit  This  depended  upon  the  admitted 
fact  that  at  all  times  named  in  the  pleadings  Kiddle 
was  at  once  president  of  both  corporations  and  upon 
that  basis  the  plaintiff  maintained  that,  although  the 
Orain  Company  was  not  concerned  in  that  litigation, 
yet  notice  to  him  as  an  individual  defendant  and  as 
president  of  the  Mill  Company  would  bind  the  cor- 
poration which  was  not  a  party  to  the  suit.  This  also 
depended  upon  whether  or  not  the  Grain  Company  had 
purchased  the  grain  prior  to  the  commencement  of  the 
foreclosure  suit  without  notice  of  the  claim  of  the 
plaintiff.  The  lease  was  not  acknowledged  or  recorded 
so  as  to  impart  constructive  notice  like  that  arising 
from  the  record  or  filing  of  a  chattel  mortgage. 
Among  the  terms  of  the  lease  under  which  the  plaintiff 
claimed  a  lien  are  these: 

**And  the  said  Frank  Cullen  does  hereby  promise 
and  agree  to  pay  to  the  said  E.  W.  Oliver  therefor  the 
following  yearly  rental,  to  wit :  For  the  season  of  1910, 
a  cash  rental  of  $4,333.50  (and  so  on,  naming  the  cash 
rental  for  each  year  to  and  including  the  year  of  1916), 
payable  on  the  first  day  of  October  of  each  year  re- 
spectively, out  of  the  first  moneys  received  for  said 
years*  crops,  the  said  E.  W.  Oliver  to  hold  lien  upon 
said  crop  until  such  rent  is  paid,  said  yearly  rentals 
being  evidenced  by  seven  promissory  notes  of  even 
date  herewith.  * ' 

In  addition  to  whatever  effect  may  be  given  to  the 
judgment-roll  in  the  foreclosure  suit,  the  plaintiff  af- 
firmed, as  a  witness  in  rebuttal,  and  Ed  Kiddle  denied, 
also  as  a  witness,  that  in  June,  1911,  the  two  men  met 
in  the  City  of  Portland,  and  in  a  casual  conversation 
Kiddle  was  informed  by  the  plaintiff  that  the  latter 
had  a  lien  for  the  rent    Conceding,  without  deciding, 
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that  the  language  of  the  lease  already  noticed  would  be 
more  than  a  mere  agreement  to  establish  a  lien  in  the 
future,  and  would  amount  to  a  present  lien,  and, 
further,  that  the  same  is  sufficiently  pleaded  in  the 
complaint,  its  validity  must  depend  upon  whether  or 
not  the  Grain  Company  had  notice  thereof,  because, 
as  already  stated,  the  lease  was  not  recorded  in  the 
manner  required  by  law  to  impute  the  statutory  con- 
structive notice  of  any  claim  against  the  grain  on  be- 
half of  the  plaintiff.  The  general  rule  is  that  a  prin- 
cipal is  bound  by  what  knowledge  the  agent  acquires 
while  acting  for  his  principal  within  the  scope  of  his 
authority.  That  is  the  ruling  principle  in  all  the  cases 
which  have  been  decided  on  that  point  in  this  court: 
Rayburn  v.  Davisson,  22  Or.  242,  243  (29  Pac.  738); 
Dight  V.  Chapman,  44  Or.  265-278  (75  Pac.  585,  65 
L.  B.  A.  793);  Hoffman  v.  Habighorst,  49  Or.  379- 
386  (89  Pac.  952,  91  Pac.  20) ;  Dillard  v.  Olalla  Min. 
Co.,  52  Or.  126-132  (94  Pac.  966,  96  Pac.  678).  The 
essence  of  all  of  them  is  that  the  knowledge  was  gained 
by  the  agent  while  in  the  actual  transaction  of  business 
for  the  principal.  In  other  words,  the  agent,  being 
at  the  time  the  actor  in  place  of  the  principal,  or  the 
other  self  of  the  latter,  is  for  all  practical  purposes  the 
principal  himself,  and.  the  latter  is  bound  by  the  knowl- 
edge of  his  substitute  obtained  while  active  in  the 
fiduciary  relation.  The  principle  has  been  extended 
also  to  include  knowledge  of  the  agent  acquired  in  other 
relations  and  independent  of  his  principal's  business, 
but  with  this  qualification :  That  if  the  principal  is  to  be 
bound  by  subsequent  transactions  conducted  by  the 
agent  who  acquired  such  previous  knowledge  from  in- 
dependent sources,  it  must  be  shown  that  he  had  in 
mind  and  remembered  the  previous  information  thus 
received,  or  it  must  be  so  recent  and  under  such  en- 
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vironments  as  to  lead  the  jury  to  conclude  as  a  matter 
of  fact  established  by  circumstantial  evidence,  that  he 
must  have  had  the  same  in  mind.  It  is  thus  reduced 
to  a  question  of  fact  in  the  latter  case  for  the  jury  to 
determine  whether  the  agent  had  in  mind  and  so  was 
affected  vicariously  for  his  principal  by  the  previous 
knowledge  obtained  while  not  connected  with  or  act- 
ing for  his  employer.  It  cannot  be  said  in  reason  that 
every  scrap  of  information  acquired  by  an  individual 
in  a  social  or  casual  way  or  wholly  disconnected  with 
any  business  transaction  will  charge  every  institution 
of  which  he  may  chance  to  be  a  member  absolutely  and 
in  all  events  in  all  subsequent  transactions.  On  the 
other  hand,  it  would  not  be  consonant  with  common 
honesty  for  an  agent  having  such  information  which 
he  is  at  liberty  to  disclose  to  willfully  disregard  the 
same  or  dismiss  it  from  his  mind.  On  this  branch  of 
the  case  the  court  gave  the  following  instruction  to  the 
jury,  of  which  the  plaintiff  principally  complains: 

*' You  are  further  instructed  that  knowledge  obtained 
by  an  oflScer  of  a  corporation  in  his  private  or  social 
affairs  is  not  imputed  to  the  corporation,  and  is  not  the 
knowledge  of  that  corporation,  unless  such  knowledge 
was  present  and  in  the  mind  of  the  officer  while  trans- 
acting the  corporation's  business,  or  such  knowledge 
was  communicated  to  the  officer  under  such  circum- 
stances as  to  lead  a  reasonable  person  to  conclude  that 
such  knowledge  must  have  been  present  to  his  mind 
and  memory  when  transacting  the  corporation's  busi- 
ness, and  if  you  find  from  the  testimony  that  the 
plaintiff  told  Ed  Kiddle,  the  president  of  the  defendant 
Grande  Bonde  Grain  Company,  that  he  had  a  lien  on 
Cullen's  crop  for  his  rent,  and  that  such  conversation 
took  place  as  a  casual  conversation  at  Portland  in  the 
Imperial  Hotel,  and  not  in  the  office  of  the  company, 
nor  during  the  transaction  of  said  company's  business, 
then  such  conversation  was  not  notice  to  the  defendant 
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Grande  Ronde  Grain  Company,  nnless  you  further  find 
that  it  is  reasonably  probable  that  such  conversation 
was  present  in  his  mind  and  memory  kt  the  time  said 
Ed  Kiddle  bought  the  wheat  for  the  defendant  com- 
pany, and  your  verdict  should  be  for  the  defendant/' 

The  leading  case  on  this  feature  of  agency  is  The 
Distilled  Spirits,  11  Wall.  356  (20  L.  Ed.  167),  where 
the  Supreme  Court  of  the  United  States  says: 

*'The  doctrine  now  seems  to  be  established  that  if 
the  agent,  at  the  time  of  effecting  a  purchase,  has 
knowledge  of  any  prior  lien,  trust  or  fraud  affecting 
the  property,  no  matter  when  he  acquired  such  knowl- 
edge, his  principal  is  affected  thereby.  If  he  acquire 
the  knowledge  when  he  effects  the  purchase,  no  ques- 
tion can  arise  as  to  his  having  it  at  that  time;  if  he 
acquired  it  previous  to  the  purchase,  the  presumption 
that  he  still  retains  it  and  has  it  present  to  his  mind 
will  depend  upon  the  lapse  of  time  and  other  circum- 
stances. Knowledge  communicated  to  the  principal 
himself  he  is  bound  to  recollect,  but  he  is  not  bound  by 
knowledge  communicated  to  his  agent,  unless  it  is  pres- 
ent to  the  agent's  mind  at  the  time  of  effecting  the 
purchase.  Clear  and  satisfactory  proof  that  it  was  so 
present  seems  to  be  the  only  restriction  required  by  the 
English  rule  as  now  understood." 

In  Farmers'  Bank  v.  Saling,  33  Or.  394,  406  (54  Pac. 
190, 194),  the  instruction  in  question  was  as  fallows : 

''I  instruct  you  that  notice  to  the  cashier  of  the  bank 
is  notice  to  the  bank,  in  transactions  conducted  by 
such  cashier,  acting  *  *  for  the  bank,  within  the  scope 
of  his  authority,  whether  his  knowledge  was  acquired 
in  the  course  of  the  particular  dealing  or  on  some  prior 
occasion,  provided  the  knowledge  is  so  recent  and  so 
circumstanced  in  other  respects  as  to  render  it  rea- 
sonably probable  that  it  was  still  present  in  the  mind 
of  the  cashier  when  acting  for  the  bank  in  the  matter 
to  which  it  relates.'* 
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Mr.  Justice  Wolvbbton,  speaking  for  the  court,  there 
said; 

'^It  is  admitted  on  all  sides  that  the  instruction  as 
requested  is  sound  in  principle. ' ' 

The  following  citations  are  helpful  in  the  considera- 
tion of  this  principle :  Patterson  v.  Irvin,  142  Ala.  401 
(38  South.  121) ;  Equitable  Sureties  Co.  v.  Sheppard, 
78  Miss.  217  (28  South.  842) ;  Gregg  v.  Baldwin,  9  N.  D. 
515  (84  N.  W.  373) ;  Morrison  v.  Bausemer,  32  Gratt. 
(Va.)  225;  Johnson's  Exr.  v.  National  Exch.  Bank,  33 
Gratt.  (Va.)  473.    In  the  latter  case  the  court  said: 

**In  order  to  affect  the  creditor  by  the  previous 
notice  or  knowledge  of  his  agent  or  trustee  of  the  ex- 
istence of  a  prior  unrecorded  lien  on  the  real  estate 
which  is  conveyed  for  his  security,  it  is  necessary  that 
the  notice  or  Imowledge  should  have  been  given  or  im- 
parted to  the  agent  in  the  same  transaction,  unless  one 
transaction  is  closely  followed  by,  and  connected  with, 
the  other." 

The  court  properly  instructed  the  jury  on  this 
point,  which  is  the  controlling  one  in  this  case,  and  we 
cannot  disturb  the  verdict  reached  by  those  triers  of 
fact.  Fuller  consideration  of  the  objections  to  in- 
structions is  impracticable,  because  only  extracts  from 
the  charge  of  the  court  are  given. 

5.  A  great  deal  is  said  in  argument  about  the  fact 
of  which  the  officers  of  the  Grain  Company  possibly 
had  notice,  that  CuUen  was  a  tenant  on  the  farm  of  the 
plaintiff,  and  that  it  imparted  such  notice  to  the  de- 
fendants as  would  put  them  upon  inquiry  leading  to 
knowledge  of  the  plaintiff's  lien.  The  question,  how- 
ever, is  not  notice  of  the  lease,  but  what  would  put  one 
upon  inquiry  about  the  grain  after  the  same  had  been 
severed  from  the  realty  and  found  in  the  possession 
of  the  tenant  claiming  to  own  the  same.    By  his  lease 
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the  plaintiff  had  conferred  upon  the  tenant  an  estate 
for  years  in  the  land,  reserving  a  cash  rent.  The  ten- 
ant was  in  possession  of  the  property,  and  the  cases 
cited  by  the  plaintiff  here  about  property  being  in  the 
possession  of  another  and  so  imparting  notice  of  the 
claim  of  the  possessor  would  apply  if  the  defendant 
had  bought  the  grain  of  someone  else  while  the  same 
was  in  the  possession  of  the  tenant.  Possession  of  the 
tenant  would  be  notice  of  his  rights  if  they  were  there 
questioned. 

6.  Much  also  is  said  about  the  invalidity  of  the  re- 
ceipts issued  by  the  Grain  Company  in  the  absence  of 
a  license  allowing  it  to  do  business  as  a  warehouse- 
man, but  this  does  not  affect  the  case,  because  it  was 
alleged  and  conceded  that  the  grain  was  stored  with 
the  Grain  Company.  The  evidence  shows  without 
question  that  the  Grain  Company  bought  the  wheat 
from  the  tenant  and  paid  for  it  the  market  value  on  the 
6th  day  of  October.  The  storage  of  the  grain  in  an 
unlicensed  warehouse  did  not  destroy  the  salability 
of  that  commodity.  It  did  not  operate  to  deprive  the 
owner  of  the  right  to  sell  it  nor  prevent  anyone  from 
buying  it,  although  the  warehouseman  had  not  com- 
plied with  the  law  providing  for  further  security  to  the 
depositor.  The  result  of  the  case  depended  upon 
whether  or  not  the  Grain  Company  had  notice  of  the 
claim  of  the  plaintiff  at  or  before  the  time  it  purchased 
the  grain.  As  we  have  seen,  this  question  was  sub- 
mitted to  the  jury,  and  has  been  decided  in  favor  of 
the  defendant. 

Its  conclusion  and  the  subsequent  judgment  must  be 
affirmed.  Affirmed.    Behearikq  Denied. 
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Argaed  April  20,  affirmed  June  16,  rehearing  denied  September  8. 

1914. 

STATE  V.  HOSMEB. 

(142  Pac.  814.) 

Orlmlnal  Law— Appeal— Dlaeretioii  of  Trial  Court— Oonttniiaaea. 

1.  The  granting  or  refusal  of  a  continuance  of  a  criminal  ease 
rests  in  the.sonnd  discretion  of  the  trial  court,  and,  unless  the  deci- 
sion is  manifestly  wrong  and  arbitrary,  involving  an  abuse  of  sound 
discretion,  it  will  not  be  reversed  on  appeal. 

Oriminal  Law — Oontlnnanco — ^DlBcretlon  of  Oourti 

2.  Where  affidavits  for  a  continuance  on  the  ground  of  absence  of 
witness  state  the  belief  of  the  affiants  that  the  witness  can  be  pro- 
enred  to  testify  at  a  subsequent  term,  but  fail  to  state  the  facts  on 
which  the  belief  is  based,  the  refusal  of  a  continuance  is  not  an  abuse 
of  the  trial  court's  discretion. 

mdietmait  and  Inf ormatioii — Oonstttntional  Boqnixementa — Solllclaiiey 
— •*LlbeL'» 

3.  Under  Section  1930,  L.  O.  L.,  defining  "libel"  as  the  willful  pub- 
lication by  any  means  other  than  words  orally  spoken  of  false  and 
scandalous  matter  with  intent  to  injure  or  defame  another.  Section 
1439,  providing  that  the  manner  of  stating  the  act  constituting  a 
crime  as  set  forth  in  the  appendix  of  the  Code  is  sufficient  where  the 
forms  given  are  applicable.  Section  799,  subdivision  2,  providing  that 
an  unlawful  act  is  presumed  to  have  been  done  with  an  unlawful  in- 
tent, an  indictment^  following  the  form  set  out  in  L.  O.  L.,  Volume  1, 
page  1013,  Form  No.  20,  except  that.it  is  supplemented  by  the  term 
"unlawful,"  is  not  in  violation  of  the  right  of  the  accused,  guaran- 
teed by  Article  I,  Section  11,  of  the  Constitution  to  demand  the 
nature  and  cause  of  the  accusation  against  him,  though  it  does  not 
allege  that  the  publication  was  made  with  intent  to  injure  or  defame. 


Libel  and  Slandex^— Indictment— Allegation  as  to  Malice— '<LlbeL" 

4.  Under  Section  1930,  L.  O.  L.,  defining  "libel"  as  a  publication 
by  any  means  other  than  words  orally  spoken  of  any  false  and  scandal- 
ous matter  with  intent  to  injure  or  defame  another,  and  Section 
2388,  providing  that  an  injurious  publication  is  presumed  to  have  been 
malicious  if  no  justifiable  end  or  no  good  motive  is  shown  for  making 
it,  an  indictment  for  libel  is  not  faulty,  though  it  contains  no  alle- 
gations that  the  publication  was  malicious. 

I4b^  and  Slander — Oriminal  Liability-— Elements  of  Offense— Bepe- 
tltlon  of  Defamatory  Words. 

5.  One  accused  of  libel  is  responsible  for  the  publication  of  libelous 
matter  as  the  statement  of  a  third  person,  though  there  is  no  proof 
tbat  such  third  person  did  not  make  the  statements  accredited  to  her. 

indictment   and  Information— Duplicity — Offense  Against   Different 
Persons. 

6.  An  indictment,  charging  a  libel  against  a  convent  as  a  corpora- 
tion and  the  Mother  Superior  thereof,  is  not  duplicitous,  even  though 
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a  part  of  the  publication  relates  to  the  convent  and  a  distinct  part  to 
the  Mother  Superior. 

Wltneasefet— Preliminary  Qaestions. 

7.  In  a  prosecution  for  libel  of  a  convent  and  its  Mother  Superior, 
questions  to  a  witness  as  to  her  position  and  duties,  to  which  she  re- 
plied that  she  was  the  prioress  of  the  convent,  commonly  known  as 
Mother  Superior,  and  that  she  had  the  overseeing  of  the  convent  in  a 
general  way,  being  purely  preliminary,  were  admissible. 

Idbei  and  Slander— Oriminal  Besponaibillty — 'Tenon*'  Defamed. 

8.  Under  Section  2403,  L.  O.  L.,  providing  that  the  word  ''person" 
includes  corporation  as  well  as  a  natural  person,  the  publication  may 
be  a  criminal  libel,  though  it  relates  only  to  a  corporation,  if  it  has 
a  direct  tendency  to  injure  it  in  its  business. 

Libel  and  Slander— Criminal  RenK>nBlblllty— Worda  Llbelona  Per  Be. 

9.  In  a  prosecution  for  libel  of  a  convent  and  its  Mother  Superior, 
statements  that  one  was  kidnaped  and  confined  as  a  prisoner  in  the 
convent;  that  she  was  abused  by  the  priest  and  Mother  Superior  from 
time  to  time;  that  the  priests  from  many  parts  of  the  valley  gathered 
at  the  convent  and  were  holding  a  drunken  orgy,  and  their  dnmention- 
able  treatment  of  herself  and  other  nnns  who  had  taken  the  black 
veil  became  unendurable  to  her;  that  she  knew  if  they  caught  her  this 
time  they  would  murder  her;  that  she  would  rather  die  than  submit 
herself  to  their  licentious  treatment;  that  they  told  her  that  she  was 
to  be  what  the  concubines  were  to  Solomon  and  David  and  other  men 
of  Bible  times — ^were  libelous  per  ««,  though  they  did  not  charge  the  per- 
son libeled  with  a  crime,  since  they  exposed  those  claimed  to  be 
libeled  to  public  hatred  and  contempt. 

[As  to  what  words  are  libelous  per  se,  see  note  in  116  Am.  St. 
Bep.  802.] 


Oriminal  Law— Evidence — Bm  Oestaa. 

10.  In  a  prosecution  for  libel  consisting  of  the  publication  of 
statements  of  an  escaped  nun  relating  to  a  convent,  evidence  of  state- 
ments of  the  nun,  showing  that  her  action  in  entering  the  convent 
was  voluntary,  was  inadmissible  as  part  of  the  res  gestae. 

From  Marion :  Percy  B.  Kelly,  Judge. 

The  defendant,  J.  E.  Hosmer,  was  indicted,  tried  and 
convicted  of  libel,  and  from  the  sentence  imposed  ap- 
peals. The  facts  are  concisely  stated  in  the  opinion 
of  the  court.  Affirmed.    Rehearing  Denied. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Robert  Ddwn  and  Mr.  Walter  C.  Winslow. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  John  A.  Carson,  Mr.  Guy  C.  H.  Corliss,  Mr.  Ernest 
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Ringo,  District  Attorney,  and  Mr.  Andrew  M.  Craw- 
ford, Attorney  General,  with  oral  arguments  by  Mr. 
Carson  and  Mr.  Corliss. 

Department  2.  Mb.  Justice  McNary  delivered  the 
opinion  of  the  court. 

The  defendant,  editor  of  a  newspaper  at  Silverton, 
Oregon,  was  convicted  on  the  31st  day  of  October, 
1913,  of  the  crime  of  libel  caused  by  the  publication 
of  a  pamphlet  bearing  the  title  ''The  Escaped  Nun 
from  Mt.  Angel  Convent,  or  the  Last  Stand  of  Desper- 
ate Despotism."  The  indictment,  which  was  returned 
by  the  grand  jury  of  Marion  County,  on  the  20th  day 
of  August,  1913,  contains  the  whole  of  the  published 
article,  which  is  omitted  by  reason  of  its  prolixity. 
The  article  in  narrative  form  recounts  the  experiences 
of  one  Miss  Lasenan,  whom  the  authors  assert  is  an 
escaped  nun  from  the  Mt.  Angel  convent,  and  is  in 
brief  that  on  a  Thursday  night  in  June,  1913,  Mary 
Lasenan,  robed  in  the  conventional  garb  of  the  convent 
at  Mt.  Angel,  came  to  the  Christian  Church  of  Silver- 
ton  and  inquired  for  the  pastor,  who,  responding  to 
her  call,  was  told  by  the  nun  that  she  was  seeking 
refuge  from  the  convent.  After  secreting  herself  in 
the  basement  of  the  church  until  the  service  hour  was 
over.  Miss  Lasenan,  in  the  presence  of  the  pastor  of 
the  church  and  four  of  his  parishioners,  stated  that 
about  six  months  ago  she  was  kidnaped  on  the  streets 
of  Portland,  while  walking  from  her  place  of  work  to 
that  of  her  abode,  and  taken  as  a  prisoner,  and  con- 
fined in  the  convent  at  Mt.  Angel,  Oregon;  that  she 
was  forced  to  do  all  manner  of-  servile  work  as  a  pen- 
ance for  her  past  sins,  and  was  frequently  subjected 
to  abuse  by  the  priests  and  Mother  Superior ;  that  she 
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had  made  her  escape  while  the  priests  were  engaged  in 
their  evening  meal,  and  if  apprehended  by  them  she 
would  be  murdered.  Continuing,  the  article  recites 
the  commission,  by  the  priests,  of  many  acts  of  law- 
lessness which,  if  true,  would  invite  the  avenging  hand 
of  justice.  Upon  arraignment,  the  defendant  entered 
a  plea  of  not  guilty,  whereupon  the  trial  of  the  case 
was  set  for  October  29,  1913.  On  October  25th  de- 
fendant moved  the  court  for  an  order  of  continuance 
until  the  January,  1914,  term  of  court.  This  motion 
was  denied,  and  the  denial  thereof  supplies  the  first 
assignment  of  error.  The  motion  for  a  continuance  is 
based  upon  the  affidavits  of  10  individuals  who  claim 
to  have  some  familiarity  with  the  circumstances  sur- 
rounding the  absence  of  Mary  Lasenan.  The  showing 
may  be  epitomized  as  follows :  That  for  a  time  prior 
to  October  25,  1913,  Mary  Lasenan  had  been  living  in 
the  household  of  W.  C.  Garner  of  Portland,  Oregon; 
that  promptly  following  the  setting  of  the  case  for 
trial,  a  subpoena  was  issued  for  her  and  forwarded 
to  the  sheriflf  of  Multnomah  County,  who  was  given 
instructions  as  to  her  whereabouts ;  that  upon  investi- 
gation the  sheriff  ascertained  the  witness  was  not  at 
her  former  abode,  but  had  fled  therefrom,  it  being 
declared  for  her  own  safety,  on  account  of  an  injury 
sustained  by  a  thrown  missile  while  sojourning  at  the 
Garner  home,  and  that,  if  present,  the  witness  would 
testify  to  the  truth  of  the  matters  contained  in  the 
pamphlet. 

The  crucial  point  in  the  showing  is  whether  facts 
sufficient  are  set  forth  from  which  the  court  could  judge 
whether  there  was  reasonable  grounds  to  believe  the 
attendance  of  the  absent  witness  could  be  procured  at 
any  time.  To  illumine  this  phase  of  the  case,  we 
must  advert  to  the  affidavits  filed  in  support  of  the 
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motion  for  a  continuance,  touching  the  matter  under 
consideration. 

Mr.  Walter  C.  Winslow,  one  of  the  attorneys  for  de- 
fendant, recounts  that  ^^  defendant,  his  attorneys  and 
friends  have  used  every  effort  within  their  power  since 
the  time  the  said  case  was  set  for  trial  herein  to  have 
the  said  Mary  Lasenan  where  she  could  be  reached  and 
produced  as  a  witness  for  the  defense  at  said  trial; 
that  the  inability  of  the  defendant  to  produce  this  wit- 
ness at  this  time  is  due,  as  affiant  believes,  to  the  un- 
lawful attacks  and  assaults  which  have  been  made 
upon  her  life  by  persons  unknown  to  affiant  or  the 
defendant's  attorneys  or  friends.*' 

Mr.  Robert  H.  Down,  one  of  the  attorneys  for  de- 
fendant, in  his  affidavit  says: 

* '  I  firmly  believe  that  Mary  Lasenan  will  be  present 
within  the  jurisdiction  of  this  court,  where  she  will  be 
subject  to  subpoena  before  the  1st  day  of  January, 
1914 ;  that  I  base  this  belief  upon  the  intimations  and 
promises  of  her  friends.'* 

Mr.  W.  C.  Garner,  in  whose  home  it  is  claimed  the 
witness  found  shelter,  says: 

**That  I  am  informed  and  believe  that  Mary  Lasenan 
will  return  to  Portland,  Oregon,  before  the  end  of  the 
present  year  in  order  to  be  present  at  the  trial  of  the 
said  case  as  a  witness  for  the  defendant  J.  E.  Hosmer. 
•  •  That  I  know  Mary  Lasenan  to  be  a  truthful  per- 
son, and  believe  that  she  will  return  to  Portland,  Ore- 
gon, to  give  evidence  as  she  promised,  but  at  the 
present  time  I  have  been  unable  to  get  into  com- 
munication with  her,  and  do  not  know  her  present 
whereabouts. ' ' 

Agnes  J.  Garner,  says : 

**That  Mary  Lasenan  is  at  present  with  friends  at  a 
place  unknown  to  me.  She  will  return  to  Portland 
before  the  holidays.    I  am  unable  to  give  the  exact 
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date  of  her  return^  but  know  same  will  be  in  the  near 
future. '  * 

Mr.  John  A.  Carson,  of  counsel  for  the  state,  sub- 
scribed to  an  a£Sdavit  in  opposition  to  the  motion  for 
a  continuance,  in  which  he  declared  that  the  injury 
inflicted  upon  the  person  of  Mary  Lasenan  was  the 
product  of  a  conspiracy  conceived  by  the  witness  and 
her  friends;  that  following  the  injury  Mary  Las^aan 
was  taken  to  the  Good  Samaritan  Hospital  in  Port- 
land, where  she  remained  for  a  considerable  time  under 
the  assumed  name  of  Mary  Smith,  until  she  sud- 
denly left  for  Vancouver,  in  the  province  of  British 
Columbia,  from  which  place  she  traveled  to  Seattle, 
and  while  there  was  visited  by  a  son  of  W.  C.  Gamer, 
who  brought  the  witness  to  Portland,  Oregon,  and  now 
claims  to  be  her  lawful  husband,  and  who  had  informed 
defendant's  representatives  that  his  wife,  formerly 
Mary  Lasenan,  would  not  appear  as  a  witness  for 
either  party  to  the  criminal  action. 

1, 2.  Without  a  discordant  note,  this  court  has  held 
through  a  long  line  of  decisions  that  the  granting  or 
refusing  of  a  continuance  in  a  criminal  case  rests  in 
the  sound  discretion  of  the  trial  court,  and,  unless  the 
decision  is  manifestly  wrong  and  arbitrary,  involving 
an  abuse  of  sound  discretion,  it  will  not  be  reversed  on 
appeal:  State  v.  O'Neil,  13  Or.  183  (9  Pac.  284) ;  State 
V.  Hawkinsy  18  Or.  478  (23  Pac.  475) ;  State  v.  Fiester, 
32  Or.  260  (50  Pac.  561) ;  State  v.  Howe,  27  Or.  146 
(44  Pac.  672) ;  State  v.  Breaw,  45  Or.  587  (78  Pac. 
896) ;  State  v.  Walton,  51  Or.  575  (91  Pac.  495) ;  State 
V.  Walton,  53  Or.  562  (99  Pac.  431,  101  Pac.  389,  102 
Pac.  173) ;  State  v.  Finch,  54  Or.  482  (103  Pac.  507). 
Applying  this  settled  doctrine  to  the  situation  brought 
into  view  by  the  aflBdavits,  it  will  appear  that  there  are 
no  facts  set  out  showing  a  probability  of,  and  giving 
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assurance  of,  the  attendance  of  the  absent  witness  at 
the  time  which  it  was  proposed  to  postpone  the  case, 
namely,  January,  1914,  term.  The  aflSdavits  must  state 
the  facts  on  which  the  belief  of  a  subsequent  attend- 
ance is  founded,  so  that  the  court  may  say  that  such 
belief  is  a  well-founded  reasonable  expectation,  and 
not  a  mere  hope.  It  is  not  sufficient  for  the  affidavits 
to  state  merely  that  affiants  are  informed  of  and  believe 
in  the  existence  of  a  certain  ground,  but  they  must 
go  further  and  state  the  facts  on  which  their  belief  is 
predicated,  so  that  the  court  may  judge  as  to  whether 
or  not  their  conclusions  are  reasonable  and  well 
founded.  In  considering  the  same  subject  matter,  Mr. 
Justice  LoBD,  in  State  v.  O'Neil,  13  Or.  183  (9  Pac. 
284),  said: 

**The  affidavit  states  *that  C.  M.  Miller  is  a  material 
witness;  that  he  is  now  in  Kansas  City,  State  of 
Kansas ;  that  his  attendance  cannot  be  procured  at  this 
term  of  court,  but  I  am  confident  I  can  procure  his 
attendance  at  the  next  term  of  the  court.'  In  this 
statement  there  are  no  facts  set  out  from  which  the 
court  can  judge  whether  there  is  reasonable  ground  to 
believe  that  the  attendance  of  the  absent  witness  can 
be  procured  at  a  future  day.  It  is  not  enough  to  say, 
'I  am  confident  I  can  procure  his  attendance  at  the* 
next  term  of  the  court, '  but  the  facts  or  circumstances 
upon  which  such  confidence  or  belief  is  founded  must 
be  set  out,  so  that  the  court  may  look  into  and  deter- 
mine from  them  whether  there  is  reasonable  ground 
to  believe  that  the  attendance  of  the  witness  can  be 
procured.  'But  if  the  affidavit,'  said  Crockett,  J., 
'had  stated  explicitly  his  belief  that  he  could  procure 
their  personal  attendance  at  the  next  term,  it  would 
still  have  been  insufficient,  unless  the  reasons  for  his 
belief  had  been  set  forth,  to  enable  the  court  to  decide 
whether  his  belief  was  well  founded,  or,  if  he  acted 
on  the  information  of  others,  he  should  have  stated 
the  nature  and  particulars  of  the  information.    For 
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the  same  reason,  if  a  party  states,  on  information  and 
belief,  that  he  can  procure  the  personal  attendance  of  a 
witness  from  a  distant  and  foreign  country,  he  should 
set  forth  the  reasons  for  his  belief  and  the  nature  of 
his  information,  that  the  court  may  decide  whether  or 
not  there  is  reasonable  ground  to  believe  that  the 
witness  will  attend.  If  continuances  could  be  pro- 
cured on  such  a£Sdavits  as  this,  the  delays  in  the 
administration  of  justice  would  soon  be  intolerable/  " 

Undeniably  great  liberality  should  be  extended 
toward  the  defendant  charged  with  the  commission  of 
a  crime  in  preparing  his  defense,  especially  in  procur- 
ing the  attendance  of  witnesses,  yet  the  rule  must  not 
be  so  loosened  as  to  overthrow  the  ends  of  justice. 
From  a  careful  consideration  of  the  record,  we  are  un- 
able to  conclude  that  the  trial  court  acted  arbitrarily 
or  abused  the  discretion  allowed  by  statute,  and  the 
adjudged  cases. 

3.  The  next  assignment  of  error  turns  upon  the 
court's  refusal  to  direct  a  verdict  exculpating  defend- 
ant upon  the  ground  that  the  indictment  does  not  state 
facts  sufficient  to  constitute  a  crime,  in  that  there  is 
the  omission  of  an  allegation  that  the  publication  is 
malicious  and  published  with  the  'intent  to  injure  or 
defame.'*  By  Section  1930,  L.  0.  L.,  libel  is  defined  as 
follows : 

'*If  any  person  shall  willfully,  by  any  means  other 
than  words  orally  spoken,  publish  or  cause  to  be  pub- 
lished of  or  concerning  another  any  false  and  scandal- 
ous matter,  with  intent  to  injure  or  defame  such  other 
person,  upon  conviction  thereof,  he  shall  be  punished 
by  imprisonment  in  the  county  jail  not  less  than  three 
months  nor  more  than  one  year,  or  by  a  fine  not  less 
than  $100  nor  more  than  $500.'* 

An  inspection  of  the  indictment  shows  the  omission 
of  the  phrase  ^'with  intent  to  injure  or  defame  such 
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other  person/'  In  the  appendix  to  the  Code,  under 
the  caption  of  *' Forms  of  Indictment/'  1  L.  0.  L.,  page 
1013,  Form  No.  20,  appears  to  be  the  one  outlined  for 
an  indictment  for  libel : 

''No.  20. 

'*In  an  indictment  for  libel. 

''Published  or  caused  to  be  published  in  a  newspaper 

called  the  ,  the  following  libel  concerning  C.  D. 

(stating  the  matter  published).'' 

Counsel  for  defendant  argue  with  much  earnestness 
that  while  the  legislature  may  prescribe  a  form  of  in- 
dictment, it  must  apprise  the  accused  of  the  offense 
of  which  he  is  charged,  and  that  a  form  which  omits 
the  essential  elements  of  a  crime  is  unconstitutional. 
Article  I  of  Section  11  of  our  paramount  law  reads : 

"  In  all  criminal  prosecutions,  the  accused  shall  have 
the  right  to  public  trial  by  an  impartial  jury  in  the 
county  in  which  the  offense  shall  have  been  committed ; 
to  be  heard  by  himself  and  counsel;  to  demand  the 
nature  and  cause  of  the  accusation  against  him,  and 
to  have  a  copy  thereof;  to  meet  the  witnesses  face  to 
face,  and  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor. ' ' 

Shortly  after  the  adoption  of  our  Constitution,  the 
legislature  passed  the  following  act  which  is  found  at 
Section  1439,  L.  0.  L. : 

"The  manner  of  stating  the  act  constituting  the 
crime,  as  set  forth  in  the  appendix  of  this  Code,  is 
sufficient,  in  all  cases  where  the  forms  there  given  are 
applicable,  and  in  other  cases  forms  may  be  used  as 
nearly  similar  as  the  nature  of  the  case  will  permit." 

In  construing  this  section  of  the  statute,  this  court 
has  held,  beginning  with  the  case  of  State  v.  Dodsofi, 
4  Or.  65,  until  the  present  time,  that  an  indictment 
which  contains  every  allegation  mentioned  in  the  form 
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given  in  the  appendix  to  the  Criminal  Code  is  suffi- 
cient: State  V.  Spencer,  6  Or.  152;  State  v.  Brotvn,  7 
Or.  187;  State  v.  Wint  zing  erode,  9  Or.  157;  State  v. 
Lee  Tan  Yon,  10  Or.  366;  State  v.  DUley,  15  Or.  73 
(13  Pac  648) ;  State  v.  Ah  Lee,  18  Or.  540  (23  Pac. 
424) ;  State  v.  Wright,  19  Or.  258  (24  Pac.  229) ;  State 
V.  ChUderSy  32  Or.  122  (49  Pac.  801) ;  State  v.  Gugli- 
elmo,  46  Or.  250  (79  Pac.  577,  80  Pac.  103,  7  Ann.  Cas. 
976,  69  L.  B.  A.  466) ;  State  v.  Eddy,  46  Or.  625  (89  Pac. 
941,  82  Pac.  707). 

Admittedly  the  fundamental  law  guarantees  to  a  de- 
fendant the  right  to  "determine  the  nature  and  cause 
of  the  accusation  against  him,'*  and  any  form  of  in- 
dictment outlined  by  the  legislature  abridging  this 
right  would  be  violative  of  a  sacred  right  vouchsafed 
by  the  Constitution.  However,  we  cannot  concede 
that  the  section  of  the  Constitution  referred  to  requires 
the  law-making  body  to  adopt  a  form  of  indictment 
embodying  every  phrase  in  the  definition  of  a  crime, 
but  simply  means  that  the  form  prescribed  shall  fur- 
nish the  accused  reasonable  information  of  what  he  is 
called  upon  to  answer,  by  setting  forth  sufficient  of 
the  elements  of  the  offense  to  give  it  form  and  char- 
acter. An  indictment  for  larceny  cannot,  under  a 
legislative  enactment,  be  made  an  indictment  for 
murder  without  violating  the  plain  meaning  of  this 
provision  of  the  Constitution;  but,  if  the  indictment 
following  the  form  prescribed  by  the  legislature  sets 
forth  with  reasonable  certainty  the  crime  for  which  the 
accused  is  to  be  tried,  the  mandate  of  the  Constitution 
is  satisfied. 

Returning  to  the  indictment,  the  defendant  is  charged 
with  having  willfully  and  unlawfully  published  a  cer- 
tain pamphlet  containing  false  and  scandalous  matter 
and  Ubel  of  and  concerning  other  persons.    It  will  be 
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noticed  that  the  word  ** unlawfully*'  is  inserted  when 
not  required.  Section  799,  subdivision  2,  L.  0.  L.,  in  the 
reading  of  certain  disputable  presumptions  says  ' '  that 
an  unlawful  act  is  presumed  to  have  been  done  with 
an  unlawful  intent.'*  Therefore,  bringing  this  statu- 
tory presumption  to  the  aid  of  the  indictment,  it  must 
have  appeared  to  the  defendant  that  he  was  charged 
with  publishing  the  pamphlet  with  an  ''intent  to  injure 
or  defame. ' '  Is  the  indictment  then  which  follows  the 
form  prescribed  by  statute,  save  that  it  is  supple- 
mented by  the  term  " unlawful,'*  in  violation  of  the 
right  of  the  accused  to  be  informed  of  *'the  nature 
and  cause"  of  the  accusation  against  himf  We  think 
not.  He  is  charged  in  the  indictment  with  willfully 
and  unlawfully  publishing  a  certain  pamphlet  contain- 
ing false  and  scandalous  matters,  which  are  set  forth  in 
detail.  This  shows  the  "nature"  of  the  accusation. 
The  persons  charged  to  have  been  defamed  are  also 
stated,  which  shows  the  ** cause"  of  the  accusation. 
The  purpose  inspiring  the  publication  of  the  article  is 
alleged  to  have  been  unlawful.  This  we  think  unfolds 
the  intent.  Both  the  nature  and  cause  of  the  accusa- 
tion brought  against  defendant  were  made  known  to 
him  sufficiently  to  enable  him  to  know  the  particular 
offense  with  which  he  was  charged,  and  to  prepare 
to  show  his  innocence,  his  excuse  or  justification.  The 
offense  is  particularized,  so  that  if  he  is  acquitted,  he 
will  be  enabled  to  plead  the  acquittal  in  bar  of  a 
subsequent  indictment  for  the  same  offense. 

The  sufficiency  of  the  indictment  cannot  be  waived, 
yet  we  must  pause  to  recount  that  the  accused  sub- 
mitted to  a  trial  without  asking,  through  the  medium 
of  a  demurrer,  that  the  nature  and  cause  of  the 
accusation  be  made  more  explicit 
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4.  CounsePs  position  that  the  indictment  is  faulty 
because  it  contains  no  allegation  that  the  publication 
was  malicious  is  untenable,  in  view  of  the  statutory 
definition  of  the  crime  of  libel  and  the  wording  of 
Section  2388,  L.  0.  L.,  which  reads,  that: 

**An  injurious  publication  is  presumed  to  have  been 
malicious  if  no  justifiable  end  or  good  motive  is  shown 
for  making  if 

Defendant  offered  no  testimony  whatsoever,  and  as 
a  consequence  the  presumption  remains  that  the  pub- 
lication was  malicious:  State  v.  Mason,  26  Or.  276 
(38  Pac.  130,  46  Am.  St.  Rep.  629,  26  L.  R.  A.  779). 

5.  The  second  point  raised  by  defendant's  counsel 
for  a  directed  verdict  draws  in  question  the  sufficiency 
of  the  evidence  introduced  in  behalf  of  the  state;  the 
position  of  counsel  being  that  the  state  introduced  no 
evidence  conducing  to  show  Mary  Lasenan  did  not 
make  the  statements  that  were  accredited  to  her  by 
the  informants  of  defendant.  The  argument  proceeds 
upon  the  theory  that  the  defendant  could  not  be  held 
responsible  for  a  publication  of  an  article,  however 
libelous,  if  the  inspiration  thereof  was  from  third  par- 
ties, unless  the  defendant  had  made  some  intimation 
of  its  truthfulness.  The  essence  of  the  crime  of  libel 
is  the  publication  of  libelous  language,  and  does  not 
necessarily  lie  in  the  authorship  of  the  article.  Every 
repetition  of  a  false  and  scandalous  matter  originated 
by  a  third  person  is  a  willful  publication  of  it,  render- 
ing the  person  so  repeating  it  amenable  to  the  law. 
If  he  repeats  the  libelous  words,  he  must  be  prepared 
to  prove  them,  or  suffer  the  legal  consequences.  An 
English  author  thus  states  the  law: 

''Every  repetition  is  a  fresh  defamation,  and  the  de- 
fendant by  repeating  the  words  has  made  them  his  own 
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and  is  legally  as  liable  as  if  he  had  invented  the  story 
himself":  Odgers,  Libel  and  Slander,  172. 

And  another  author  in  treating  of  repetitions  of 
scandalous  matter  originated  by  others  says : 

"Talebearers  are  as  bad  as  talemakers,  and  it  is  no 
defense  that  the  speaker  did  not  originate  the  scandal, 
but  heard  it  from  another,  even  though  it  was  a  current 
rumor,  and  he  in  good  faith  believed  it  to  be  true.  Nor 
is  it  any  defense  that  the  speaker  at  the  time,  named 
the  person  from  whom  he  heard  the  scandal ' ' ;  Newell, 
Defamation,  p.  350. 

It  must  be  true  that  one  who  gives  currency  to  a 
libel  is  equally  guilty  with  the  perpetrator  of  the 
libelous  charge ;  otherwise  ' '  scandalous  reproaches  and 
foul  infamies"  could  be  uttered  with  autocratic  im- 
punity by  placing  between  the  law  and  the  iniquity  of 
the  act  the  presence  of  a  third  person.  As  authority 
for  our  conclusions,  we  cite  Harris  v.  Minvielle,  48  La. 
Ann.  908  (19  South.  925) ;  25  Cyc.  574;  18  Am.  &  Eng. 
Ency.  Law  (2  ed.),  p.  1056;  3  Wharton *s  Criminal  Law 
(11  ed.),  §  975;  Funk  v.  Beverly,  112  Ind.  190  (13  N.  E. 
573). 

6.  Before  the  reception  of  any  testimony,  counsel 
for  defendant  moved  the  court  for  an  order  requiring 
plaintiff  to  elect,  maintaining  that  the  indictment 
charged  two  crimes,  one  for  the  libel  of  Josephine 
Hess  as  an  individual,  and  the  other  of  the  convent 
as  a  corporation.  The  argument  proceeds  upon  the 
hypothesis  that  there  were  as  many  offenses  charged 
as  there  were  persons  affected  by  the  libelous  publica- 
tion, for  the  reason  part  of  the  article  refers  to 
Josephine  Hess,  the  Mother  Superior,  and  a  part  to 
the  convent.  The  vice  of  counsel's  position  is  obvious 
when  the  purpose  and  the  intendment  of  the  law  is 
considered.    When  a  libel  has  been  committed,  the  state 
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in  its  sovereign  capacity  seeks  to  avenge  the  wrong, 
not  because  of  the  injury  done  to  the  individual,  but 
because  the  commission  of  the  act  tends  to  affect  in- 
juriously the  good  order  of  society  and  the  dignity  of 
the  state.  A  single  act  or  transaction  in  violation  of 
the  law  may,  as  a  general  rule,  be  charged  in  one 
count  as  a  single  offense,  although  the  act  involves 
several  similar  violations  of  law  with  respect  to  sev- 
eral different  persons :  22  Cyc.  383.  If  the  gist  of  the 
crime  of  libel  was  the  injury  to  the  reputation  of  the 
person  libeled,  counsel's  argument  would  be  unan- 
swerable, and  the  indictment  in  mind  would  be  duplici- 
tous,  but  when  we  reflect  that  the  perpetration  of  a 
Ubel  is  punishable  because  it  tends  to  produce  a  breach 
of  peace,  then  it  will  appear  that  the  number  libeled 
in  the  article  is  immaterial,  and  the  Ubeler  is  punished 
for  his  own  act  of  publishing  a  libel  calculated  to  pro- 
duce violence:  Tracy  v.  Commonwealth,  87  Ky.  578 
(9  S.  W.  822) ;  State  v.  Hoskins,  60  Minn.  168  (62  N.  W. 
270,  27  L.  B.  A.  412) ;  22  Cyc.  383 ;  Roberts  v.  State,  51 
Tex.  App.  27  (100  S.  W.  150).  Our  conclusion  is  that 
the  indictment  is  not  duplicitous  and  that  the  trial 
court  acted  with  wisdom  in  overruling  the  defendant's 
motion  to  elect. 

7.  Sister  Mary  Agatha  being  called  as  a  witness  for 
the  state  was  asked  this  question : 

**What  office  do  you  and  did  you  hold  during  the 
last  summer,  including  the  month  of  August,  in  the 
Benedictine  Convent  of  Mt.  Angel,  Oregon  T' 

To  which  she  responded : 

**The  Prioress  of  Benedictine  Convent,  commonly 
known  as  Mother  Superior/' 

Objection  was  made  by  defendant  to  the  question 
and  its  answer,  upon  the  ground  that  it  was  incom- 


Sept.  1914.]  State  v.  Hosmbb.  71 

petenty  irrelevant  and  immaterial,  and  the  court  *s  rul- 
ing in  admitting  the  testimony  is  assigned  as  error.  A 
like  objection  and  exception  was  taken  to  the  following 
question  and  answer: 

**Tell  the  jury  what  duties  devolved  upon  you  as 
Prioress.*' 

'^A.  I  have  the  overseeing  of  the  convent  in  a 
general  way/* 

We  think  no  wrong  was  committed  by  the  trial  court 
in  admitting  the  evidence,  as  in  its  nature  it  was  purely 
preliminary  and  not  directly  associated  with  any  of 
the  issues  made  by  the  indictment,  and  in  no  way 
offered  to  prove  the  corporate  existence  of  the  Bene- 
dictine Convent  of  Mt.  Angel.  Most  that  can  be  said 
is  that  the  questions  and  answers  given  in  response 
thereto  were  informal  and  introductory  to  matters 
material  to  the  inquiry. 

8.  Defendant  grieves  at  the  court's  action  in  advis- 
ing the  jury  that  **to  constitute  a  criminal  libel  it  is 
not  necessary  the  publication  should  relate  to  a  per- 
son. It  can  be  committed  by  publishing  scandalous 
matter  about  a  corporation,  and  which  has  a  direct 
tendency  to  injure  it  in  its  business. ' '  The  contention 
is  made  that  a  corporation  cannot  be  libeled.  Advert- 
ing to  the  statute,  it  will  be  observed  that  the  word 
''person"  alone  is  used  as  a  designating  term  of  who 
might  be  libeled.  However,  it  is  not  necessary  to  turn 
to  the  adjudicated  cases  to  determine  the  meaning  of 
the  word,  as  it  is  defined  by  statute  at  Section  2403, 
L.  O.  L. :  **The  word  'person'  includes  corporations  as 
well  as  a  natural  person."  Obviously  by  the  strength 
of  the  statute  a  private  corporation,  as  well  as  an 
individual,  is  included  in  the  word  "person,"  and 
therefore  is  an  object  of  libel :  State  v.  Herold,  9  Kan. 
194;  State  v.  Boogher,  3  Mo.  App.  442;  State  v.  WaU 


72  Statb  v.  Hosmer.  [72  Or. 

tarns,  74  Kan.  180  (85  Pac.  938) ;  3  Wharton's  Criminal 
Law  (11  ed.),  §  923. 

9.  Complaint  is  also  made  to  the  following  instruc- 
tion given  by  the  court  which,  in  so  far  as  its 
correctness  is  questioned,  reads : 

*'I  charge  you  that  the  following  portions  of  said 
article  are  scandalous  within  the  meaning  of  the  crim- 
inal statute  of  this  state,  and  are  suflScient  on  which 
to  base  a  conviction  of  the  defendant  for  criminal  libel, 
provided  you  find  that  all  of  the  other  elements  neces- 
sary to  make  out  the  crime  of  criminal  libel  exist,  to 
wit,  the  following  portions  of  said  article :  *  I  was  kid- 
naped while  walking  from  my  place  of  work  to  my 
home  on  the  streets  of  Portland,  and  taken  as  a  pris- 
oner, and  confined  in  the  convent  of  Mount  Angel, 
Oregon.'  Also,  *I  was  abused  by  the  priests  and 
Mother  Superior  from  time  to  time.'  Also,  *  To-night 
the  priests  from  many  parts  of  the  valley  have 
gathered  themselves  at  Mt.  Angel,  and  are  holding  a 
drunken  orgy ;  their  unmentionable  treatment  of  myself 
and  other  nuns  who  have  taken  the  black  veil  became 
unendurable  to  me.'  Also,  'I  know  if  they  catch  me 
this  time  they  will  murder  me.'  Also,  *But  I  would 
rather  die  than  submit  myself  any  more  to  their  licen- 
tious treatment.'  Also,  *But  after  I  took  the  black 
veil  they  told  me  plainly  I  was  to  be  what  the  con- 
cubines were  to  Solomon  and  David  and  other  men  of 
Bible  times.     They  forced  me  to  do  this.' 

**  Kidnaping  is  a  crime  in  this  state  made  so  by  stat- 
ute. To  constitute  the  crime  of  kidnaping  there  must 
be  forcible  seizure  and  confinement  or  inveiglement  of 
another  by  a  person  acting  without  lawful  authority, 
with  intent  to  cause  such  other  person  to  be  secretly 
confined  and  imprisoned  in  this  state  against  his  will. 

**I  charge  you  as  a  matter  of  law  that  the  extracts 
hereinbefore  pointed  out  to  you  from  the  article  pub- 
lished in  this  case,  and  which  is  set  forth  in  the  indict- 
ment, if  it  be  proven  to  your  satisfaction  that  the 
article  was  published,  are  scandalous  within  the  mean- 
ing of  the  criminal  law,  and  are  sufficient  to  render 
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the  defendant  guilty,  so  far  as  that  branch  of  the  case 
is  concerned,  provided  the  other  elements  necessary  to 
constitute  criminal  libel  exist." 

Counsel  for  defendant  proceeds  upon  the  erroneous 
way  that  an  article  to  be  libelous  per  se  must  directly 
charge  the  person  libeled  with  the  commission  of  the 
crime.  In  order  to  be  libelous  per  se,  it  is  not  essential 
that  the  words  should  involve  an  imputation  of  crime. 
It  is  sufficient  if  the  defamatory  words  be  of  such  a 
nature  that  the  court  can  presume  as  a  matter  of  law 
they  will  tend  to  disgrace  and  degrade  the  person 
libeled,  or  hold  him  up  to  the  public  hatred,  contempt 
or  ridicule,  or  cause  that  person  to  be  shunned  and 
avoided.  A  cursory  reading  of  the  excerpts  from  the 
pamphlet  and  contained  in  the  court's  instructions,  will 
induce  the  conviction  that  the  extracts  selected  from 
the  article  either  impute  a  criminal  offense,  or  the  com- 
mission of  acts  which,  if  true,  would  be  scandalous 
and  properly  expose  those  claimed  to  be  libeled  to 
public  hatred  and  contempt:  State  v.  Mason,  26  Or. 
273  (38  Pac.  130,  46  Am.  St.  Rep.  629,  26  L.  R.  A.  779)  ; 
Thomas  v.  Bowen,  29  Or.  258  (45  Pac.  768) ;  25  Cyc. 
250.  Without  further  comment,  we  must  conclude  that 
the  learned  trial  court's  instructions  were  proper. 

10.  As  a  concluding  appeal  for  a  reversal  of  the 
judgment  of  conviction,  counsel  for  defendant  complain 
of  the  trial  court's  action  in  admitting,  over  their  ob- 
jection, testimony  of  the  statements  made  by  Mary 
Lasenan  to  the  sisters  of  the  convent.  The  testimony 
giving  birth  to  the  controversy  is  similar  in  character, 
and  for  the  purpose  of  illustration  the  following  ex- 
cerpts are  taken  from  the  testimony  of  some  of  the 
sisters  identified  with  the  convent: 

Sister  Mary  Agatha,  known  as  Mother  Superior, 
said : 
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^  *  She  came  to  ns  and  she  said  she  came  on  the  train, 
and  she  came  after  train  time,  that  is,  about  half  an 
hour  after  the  train  was  due,  or  probably  more,  and 
said  she  missed  the  station  at  Mount  Angel,  and  had 
been  carried  on  to  Downs  Station,  about  1^/^  or  2 
miles  I  imagine  beyond  Mt.  Angel,  and  she  had  walked 
back  from  there,  carrying  her  suitcase;  she  had  in- 
quired of  some  man  where  the  convent  was.  She  told 
me  she  was  very  desirous  or  most  desirous  of  becom- 
ing a  Benedictine  Sister,  and  she  told  me  she  was  a 
trained  nurse  and  would  be  very  glad  to  enter  our 
conununity,  and  I  told  her,  well,  we  would  be  glad  to 
have  a  trained  nurse  or  were  looking  for  a  trained 
nurse,  or  would  be  glad  to  receive  one,  and  I  don't 
know  what  else  we  said  there.  I  cannot  remember  all 
the  conversation  we  had,  but  anyway  I  told  her  when- 
ever she  got  ready  she  could  come  to  Mt.  Angel  and 
we  would  give  her  a  trial.  I  asked  her  if  she  had  any 
moral  obligations  in  the  world  that  she  could  not 
become  a  member  of  our  conmaunity,  and  she  most  em- 
phatically said  no;  I  first  inquire  if  they  are  engaged 
to  be  married  or  have  any  obligations  of  that  kind, 
and  she  repeatedly  told  me  she  had  nothing  to  do  with 
any  man,  and  had  no  engagement  or  obligation  to  stay 
in  the  world ;  that  she  wanted  to  become  a  Sister ;  she 
told  me,  though,  she  would  like  to  get  a  case  at  nurs- 
ing before  she  would  enter.  She  had  a  small  debt  to 
pay,  I  understood,  to  those  people  with  whom  she  had 
been  staying.*' 

Sister  Mary  Rose  told  the  jury  that: 

*  *  I  heard  her  say  she  wanted  to  become  a  Benedictine 
nun,  and  that  she  wanted  to  go  to  Mt.  Angel.*' 

Sister  Mary  Adelaide  testified  that : 

^'I  saw  a  woman  with  her  suitcase  standing  at  the 
door  as  I  opened  it;  she  was  alone,  and  I  asked  her 
in,  and  her  first  words  were — the  first  words  she  said 
were  that  she  missed  the  Mt.  Angel  station  and  went 
to  Downs  Station  and  had  walked  back  from  there, 
and  she  introduced  herself  as  Mary  Lasenan;  she  ex- 
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pressed  her  wish  to  become  a  nun,  and  I  called  Mother 
Sui)erior/' 

Sister  Desailes  related  as  follows : 

**Well,  she  came  between  half -past  5  and  6  o'clock 
P.  M.,  and  I  opened  the  door  and  conducted  her  to  the 
parlor  and  she  told  me  right  away  she  was  at  home 
with  the  Benedictine  Sisters,  that  she  wanted  to  become 
a  Benedictine  Sister  ever  since — ^well,  from  her  child- 
hood on,  and  she  asked  us  when  Mother  Superior  was 
coming  from  Mt.  Angel,  and  we  told  her  maybe  soon 
and  maybe  not  for  some  time,  and  we  asked  her 
whether  we  could  call  her  up  or  whether  Mother 
Superior  could  call  at  the  family  she  was  staying  with, 
and  she  said  no,  she  would  rather  she  would  not  call 
because  the  family  she  was  staying  with  might  inform 
her  relatives  she  was  going  to  Mt.  Angel  to  the  con- 
vent, and  they  would  get  her  out;  she  didn't  want 
anyone  to  know  where  she  was  going." 

The  inadmissibility  of  the  testimony  is  placed  upon 
the  ground  that  it  is  a  species  of  evidence  known  to  the 
law  as  hearsay.  Its  admissibility  is  bottomed  upon 
the  proposition  that  the  testimony  comes  within  one 
of  the  well-known  exceptions  to  the  rule  against  hear- 
say, being  comprehended  under  the  term  res  gestae, 
things  done.  Whether  we  treat  the  subject  as  an  ex- 
ception to  the  rule,  or  as  a  rule  independent  in  its 
nature,  is  of  no  consequence  so  long  as  the  guiding 
principle  is  kept  in  mind.  It  will  be  remembered  that 
the  indictment,  after  reciting  the  defamatory  matters 
claimed  to  have  been  stated  by  Mary  Lasenan,  alleged 
that  they  were  false  and  scandalous.  Consequently, 
it  became  the  duty  of  the  state  to  establish  their  falsity 
beyond  a  reasonable  doubt:  Mc Arthur  v.  State,  59  Ark. 
431  (27  S.  W.  628) ;  25.  Cyc.  585.  In  the  article  pub- 
lished  by  defendant,  Mary  Lasenan  is  credited  with 
saying  that  she  was  kidnaped  on  one  of  the  streets 
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of  Portland  and  taken  as  a  prisoner,  and  held  as  such 
in  the  convent  at  Mt.  Angel  where  she  was  subjected 
to  gross  mistreatment,  the  details  of  which  it  is  profit- 
less to  repeat.  In  view  of  these  assertions  published 
as  emanating  from  Mary  Lasenan,  it  devolved  upon 
the  state  to  show  the  motives  that  prompted  the  noviti- 
ate to  go  to  Mt.  Angel,  and  subsequently  to  leave  on 
account  of  the  treatment  she  experienced  while  at  the 
convent.  The  very  life-blood  of  the  charge  circulates 
through  the  body  of  the  transaction  created  by  Mary 
Lasenan  and  the  nuns  at  the  convent.  These  people 
were  the  participants,  and  what  was  said  or  done  by 
them  under  the  impulse  of  the  transaction  becomes  a 
part  thereof,  and  it  is  the  transaction  that  thus  speaks. 
Of  this  matter  the  Code  says: 

' '  Where,  also,  the  declaration,  act  or  omission  forms 
part  of  a  transaction  which  is  itself  the  fact  in  dis- 
pute, or  evidence  of  that  fact,  such  declaration,  act  or 
omission  is  evidence  as  part  of  the  transaction." 

And  as  said  in  Humphrey  v.  Chilcat  Canning  Co., 
20  Or.  213  (25  Pac.  390),  this  section  is  declaratory 
of  the  common  law.  It  is  a  legislative  definition  of 
res  gestae. 

The  declarations  of  Mary  Lasenan  concerning  her 
mistreatment  being  the  gist  of  the  offense  for  which 
the  defendant  stands  convicted,  whatever  she  may 
have  said  of  those  accused  as  the  authors  of  her  mis- 
treatment are  so  intimately  connected  and  interwoven 
with  the  principal  act  of  the  alleged  mistreatment  as 
to  constitute  a  part  of  the  res  gestae.  While  the  scope 
of  the  principle  here  involved  is  exceedingly  vague 
and  indefinite,  yet  the  acts  aijd  statements  of  all  the 
parties  to  the  transaction  done  and  said  in  the  cause 
that  led  to  the  presence  of  Mary  Lasenan  in  the  con- 
vent and  her  subsequent  treatment  are  competent  evi- 
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denoe  and  properly  admitted  to  the  consideration  of 
the  jury.  As  a  result  of  a  careful  investigation  of  the 
records  in  this  case  and  consideration  of  the  law 
applicable  thereto,  we  are  brought  to  the  conclusion 
that  no  errors  were  committed  during  the  trial  of  the 
case  and  that  the  judgment  of  conviction  must  stand. 

Affirmed.    Rehearing  Denied. 

Mb.  Chief  Justice  McBride,  Mr.  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 


Argued  June  3,  affirmed  June  23,  rehearing  denied  September  8,  1914. 

STATE  V.  WILKINS.* 

(142  Pac.  589.) 

Orlmlnal  Law — Evidence — Competency. 

1.  It  does  not  aflPect  the  admissibility  of  letters  and  documents  to 
show  that  they  were  taken  from  the  person  of  the  defendant  at  the 
time  of  his  arrest. 

[As  to  admissibUitj  of  evidence  wrongfully  obtained,  see  note 
in  136  Am.  St.  Bep.  135.] 

Witnesses — Competency — ^Husband  and  Wife. 

2.  Section  1535,  L.  O.  L.,  providing  that  in  criminal  actions,  where 
the  husband  is  the  party  accused,  the  wife  shall  be  a  competent  wit- 
ness, but  shall  not  be  compelled  or  allowed  to  testify  unless  by  con- 
sent of  both  of  them,  and  Section  733,  providing  that  a  wife  shall  not 
be  examined  for  Or  against  her  husband  without  his  consent,  nor  can 
either  without  the  consent  of  the  other  be  examined  as  to  any  com- 
munication made  by  one  to  the  other  during  the  marriage,  do  not 
prevent  the  admission  in  evidence  of  letters  from  the  wife  to  the 
husband,  taken  from  his  possession  at  the  time  of  his  arrest. 

Criminal  Law — ^Evidence — ^Declarations  by  Accused. 

3.  In  a  prosecution  for  murder,  where  it  was  shown  that  accused 
bad  written  a  letter  declaring  an  alibi  in  his  favor,  the  admission  in 

*0n  the  question  of  the  competency  of  husband  or  wife  as  witness 
against  the  other  in  criminal  prosecutions,  see  notes  in  2  L.  R.  A. 
(N.  S.)  862,  22  L,  R.  A.  (N.  S.)  240,  and  41  L.  B.  A.  (N.  S.)  1213. 

For  the  admissibility  against  defendant  of  documents  or  articles 
taken  from  him,  see  notes  in  59  L.  R.  A.  467,  8  L.  R.  A.  (N.  8.)  762, 
and  34  U  R.  A.  (N.  S.)  58. 

As  to  evidence  of  other  crimes  in  prosecution  for  murder,  see  note) 
in  62  L.  B.  A.  200,  227,  278,  308,  and  320.  Reportes. 
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evidence  of  a  newspaper  containing  an  aeconnt  of  tlie  crime,  and 
charging  accused  at  least  hy  implication  with  its  commission,  in  con- 
nection with  statements  of  accused  made  when  confronted  with  the 
newspaper  charge  that  he  had  gone  to  the  scene  of  the  homicide  and 
awaited  the  return  of  decedent,  whom  he  accosted,  seeking  informa- 
tion about  his  wife,  that  the  decedent  immediately  assaulted  him, 
and  in  the  mSlSe  which  ensued  he  knocked  decedent  down  and  ran 
away,  was  not  error,  in  view  of  Section  727,  L.  O.  L.,  providing  that 
evidence  may  be  given  of  a  declaration  or  act  of  another  in  the  pres- 
ence and  within  the  observation  of  a  party,  and  of  his  conduct  in 
relation  thereto. 

Orimliua  Law— BTidenoe— Opinion  Bvidmicei. 

4.  In  a  prosecution  for  murder,  testimony  of  one  of  the  first  per- 
sons to  discover  the  body  of  decedent  that  he  was  lying  nearly  on 
his  face,  that  it  seemed  he  had  been  lying  on  his  face,  but  thev  had 
turned  over  his  head,  and  it  threw  his  body  in  a  sort  of  twist,  is  not 
objectionable  as  a  conclusion  of  the  witness. 

Homicide^— Evidence— Other  Offenaes— Motive. 

5.  In  a  prosecution  for  murder,  testimony  of  a  daughter  of  de- 
cedent that  during  a  visit  to  defendant  and  his  wife  in  a  camp  defend- 
ant made  an  aggravated  assault  on  the  witness  and  vowed  he  would 
accomplish  his  purpose  even  if  he  had  to  kill  her,  though  showing 
another  offense,  was  admissible  to  show  his  motive  for  an  attack  upon 
decedent. 

[As  to  evidence  of  other  erlmes  in  criminal  prosecution,  see 
note  in  105  Am.  St.  Bep.  976.] 

Homicide— Evidence— 4elf -defense — Character  of  Decedent, 

6.  In  a  prosecution  for  murder,  where  the  defendant  contended 
that  the  decedent  had  attacked  him,  the  admission  of  testimony  that 
decedent  was  not  quarrelsome  was  proper. 

[As  to  evidence  of  character  of  deceased  in  homicide  ease,  see 
note  in  124  Am.  St.  Bep.  1018.] 

Homicide — ^Evidence — ^Admissibility. 

7.  In  a  prosecution  for  murder,  the  admission  in  evidence  of  a  key 
and  room  ticket,  which  the  manager  of  a  hotel  had  issued  to  defend- 
ant, and  which  were  found  in  the  decedent's  real  estate  office,  where, 
as  the  testimony  tended  to  show,  the  murderer  awaited  his  victim, 
was  proper  as  tending  to  show  that  defendant  was  the  person  who 
waited  in  the  real  estate  office. 

Criminal  Zaw — ^Trlal— InstnictlonB — ^Effect  of  Conf eislona. 

8.  Under  Section  1537,  L.  O.  L.,  a  confession  of  defendant  is  not 
sufficient  to  warrant  his  conviction  without  some  other  proof  that  the 
crime  has  been  committed,  the  refusal  of  instructions  that  the  state 
must  prove  its  charge  by  evidence  sufficient  to  convince  the  jury 
beyond  a  reasonable  doubt  of  the  killing,  independent  of  any  admis- 
sion or  declaration  of  defendant,  was  not  error. 

Criminal  Law— Trial— Beceptlon  of  Evidence— Estoppti  to  Object 

9.  Where  defendant  objects  to  the  admission  of  letters  on  the 
ground  that  they  were  written  by  his  wife,  he  is  not  in  a  position  to 
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object  to  the  testimonj  of  an  expett  that  the  handwriting  of  both  of 
them  waa  hers. 

Orlmlnal  Law— TUal—InBtnictloiui— Effect  of  Erldence. 

10.  In  a  prosecution  for  murder,  an  instruction  that,  if  the  de- 
fendant had  made  false  declarations  that  he  was  in  his  hotel  at  all 
times  after  8  o'clock  on  the  night  of  the  homicide,  the  jury  might 
take  that  into  consideration  in  determining  whether  defendant  was 
gniltjy  which,  in  connection  with  other  instructions,  simplj  author- 
ised the  jury  to  take  the  circumstance  into  consideration  with  all  the 
other  testimony,  was  not  error. 

Otlmlnal  Law— Appeal— Disposition  of  Oanae— Ezecntioa  of  Judg- 
ment. 

11.  Under  Section  1598,  L.  O.  L.,  providing  that  the  warrant  shall 
appoint  a  day  on  which  judgment  is  to  be  executed  not  less  than  30 
days  nor  more  than  60  days  from  the  time  of  judgment,  any  error  in 
appointing  a  date  more  than  60  days  after  judgment  will  not  author- 
ize a  new  trial,  and,  the  execution  having  been  suspended  by  certifi- 
cate of  probable  cause,  the  Supreme  Court  will  examine  the  judgment 
and  remit  the  cause  to  the  Circuit  Court  for  the  appointment  of  a  new 
date  for  execution. 

From  Multnomah:  Robert  G.  Mobbow,  Judge. 

The  defendant,  Lloyd  H.  Wilkins,  was  charged  with 
the  killing  of  one  Lou  L.  Winters  on  October  11, 1913, 
and  was  convicted  of  murder  in  the  first  degree,  and 
appeals.  Affibmed.    Beheabinq  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Wheelock  <&  Williams  and  Messrs.  Hume  <& 
McDevitt,  with  oral  arguments  by  Mr.  R.  B.  Williams 
and  Mr.  Wilson  T.  Hume. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  EvanSy  District  Attorney,  Mr.  Robert 
F.  Maguire  and  Mr.  John  A.  Collier,  with  an  oral 
argument  by  Mr.  Maguire. 

Department  1.  Mb.  Justice  Bubnett  delivered  the 
opinion  of  the  court. 

1.  The  first  and  most  important  error  assigned  is  the 
reception  in  evidence  of  letters  and  papers  taken  from 
the  person  of  the  defendant  when  he  was  arrested ;  the 
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letters  being  one  written  by  himself  and  two  others 
said  to  have  been  written  to  him  by  his  wife.  It  does 
not  affect  the  admissibility  of  letters  and  documents 
to  show  that  they  were  taken  from  the  person  of  the 
defendant  at  the  time  of  his  arrest :  State  v.  McDaniel, 
39  Or.  161  (65Pac.  520). 

2.  So  far  as  applicable  to  the  case  in  hand,  it  is 
provided  in  Section  1535,  L.  0.  L.,  as  follows: 

*'In  all  criminal  actions,  where  the  husband  is  the 
party  accused,  the  wife  shall  be  a  competent  witness, 
and,  when  the  wife  is  the  party  accused,  the  husband 
shall  be  a  competent  witness ;  but  neither  husband  nor 
wife,  in  such  cases,  shall  be  compelled  or  allowed  to 
testify  in  such  case  unless  by  consent  of  both  of  them.  *  * 

It  is  also  said  in  Section  733,  L.  0.  L. : 

**  There  are  particular  relations  in  which  it  is  the 
policy  of  the  law  to  encourage  confidence  and  to  pre- 
serve it  inviolate;  therefore  a  person  cannot  be  ex- 
amined as  a  witness  in  the  following  cases:  (1)  A 
husband  shall  not  be  examined  for  or  against  his  wife, 
without  her  consent,  nor  a  wife  for  or  against  her  hus- 
band without  his  consent;  nor  can  either,  during  the 
marriage  or  afterward,  be,  without  the  consent  of  the 
other,  examined  as  to  any  communication  made  by  one 
to  the  other  during  the  marriage;  but  the  exception 
does  not  apply  to  a  civil  action,  suit,  or  proceeding, 
by  one  against  the  other,  nor  to  a  criminal  action  or 
proceeding  for  a  crime  committed  by  one  against  the 
other. ' ' 

It  will  be  observed  that  the  statutes  are  directed 
against  the  examination  of  either  spouse  as  a  witness, 
and  not  against  communications  between  them,  the 
knowledge  of  which  is  derived  from  independent 
sources.  The  authorities  all  agree  that,  if  oral  com- 
munications between  husband  and  wife  are  overheard 
by  third  parties,  they  may  be  given  in  evidence  from 
the  mouth  of  the  witness  to  whom  they  were  thus  im- 
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parted.  It  is  not  perceived  that  any  difference  in 
principle  can  exist  because  the  communication  is  in 
writing  and  has  fallen  into  the  possession  of  strangers 
by  whom  it  is  disclosed.  It  must  be  admitted  that  the 
decisions-  are  not  uniform  on  this  subject.  Many 
precedents  like  Gross  v.  State  (Tex.  Cr.  App.),  135 
S.  W.  373  (33  L.  R.  A.  (N.  S.)  477),  maintain  the  rule 
that,  if  the  statement  is  one  about  which  the  spouse 
cannot  be  examined  as  a  witness,  the  shield  of  privilege 
is  never  laid  aside,  no  matter  into  whose  possession  the 
communication,  if  in  writing,  may  fall.  Other  cases, 
like  State  v.  Wallace,  162  N.  C.  622  (78  S.  E.  1) ;  Con- 
nella  v.  Territory,  16  Okl.  365  (86  Pac.  72) ;  People  v. 
SwaUe,  12  Cal.  App.  192  (107  Pac.  134) ;  People  v. 
Dunnigan,  163  Mich.  349  (128  N.  W.  180,  31  L.  R.  A. 
(N.  S.)  940);  O'Toole  v.  Ohio  German.  Fire  Ins.  Co., 
159  Mich.  187  (123  N.  W.  795,  24  L.  R.  A.  (N.  S.)  802), 
forming  in  our  judgment  the  weight  of  authority, 
establish  the  rule  that  if  the  communications  in  ques- 
tion, although  in  writing,  are  produced  by  third  par- 
ties, even  if  secured  surreptitiously,  are  admissible  in 
evidence,  and  the  court  will  not  concern  itself  about 
how  possession  of  them  was  acquired.  The  reason  of 
the  rule  is  that  it  is  necessary  to  preserve  the  trust 
that  should  ever  exist  between  husband  and  wife,  so 
that,  if  one  spouse  should  make  to  the  other  a  com- 
munication, the  confidence  thus  reposed  would  remain 
as  inviolable  as  though  "in  the  deep  bosom  of  the 
ocean  buried,*'  with  the  result  that  either  may  fear- 
lessly make  to  the  other  a  statement  most  vitally  affect- 
ing the  interests  of  the  speaker  or  writer  with  the 
assurance  of  the  law  that  the  other  will  not  be  called 
upon  to  disclose  the  same.  The  essence  of  the  rule 
seems  to  be  the  protection  of  the  speaker  or  writer 
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from  the  testimony  of  the  other  spouse.  The  shield 
is  of  no  avail  against  such  communications  when  dis- 
closed by  strangers.  If  either  of  the  marital  parties 
would  enjoy  the  privilege,  that  one  must  take  care  that 
the  secret  does  not  become  public. 

To  show  the  applicability  of  the  letters  in  question, 
it  is  necessary  to  give  a  slight  resume,  of  the  testi- 
mony involving  the  letters.  It  was  the  contention  of 
the  state  that  the  defendant  sought  out  the  deceased 
for  the  purpose  of  killing  him,  and,  thus  actuated,  went 
to  a  point  near  the  home  of  his  victim,  there  awaited 
his  return  at  a  late  hour  of  the  night,  and  slew  him. 
In  some  of  his  declarations  about  the  purpose  of  his 
going  there,  the  defendant  stated  that  he  had  repaired 
to  the  spot  to  see  his  wife  or  obtain  information  about 
her  on  the  theory  that  she  was  being  harbored  by  the 
deceased.  The  letters  taken  from  him,  and  to  which 
he  objected  on  the  ground  that  they  were  from  his 
wife,  were  written  by  her,  as  it  would  seem,  after  she 
and  the  defendant  had  become  estranged  from  each 
other  and  had  separated.  They  stated  that  she  would 
be  far  from  the  City  of  Portland,  and  that  she  had 
not  been  at  W.'s,  meaning  presumably  the  home  of 
Winters,  the  decedent.  These  letters  were  not  the 
communication  of  the  husband  to  the  wife,  and  his  con- 
fidence was  not  violated  by  their  production.  They 
do  not  come  within  the  reason  of  the  rule  which  pro- 
tects, from  the  consequences  of  his  own  declarations, 
one  making  a  statement  to  his  spouse.  The  letters 
were  admissible  as  a  circumstance  which  the  jury  was 
authorized  to  consider  affecting  the  good  faith  and 
sincerity  of  the  statement  of  the  defendant  as  to  his 
purpose  in  going  to  the  residence  of  Winters.  The 
wife  was  not  called  to  testify,  and  the  statute  was  not 
infringed  by  the  production  of  the  letters  which  had 
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come  into  the  hands  of  the  state  under  the  circum- 
stances mentioned:  State  v.  Buffington,  20  Kan.  599 
(27  Am.  Rep.  193) ;  State  v.  Hoyt,  47  Conn.  518  (36 
Am.  Rep.  89) ;  De  Leon  v.  Territory,  9  Ariz.  161  <80 
Pac.  348)';  Hammons  v.  State,  73  Ark.  495  (84  S.  W. 
718,  108  Am.  St.  Rep.  66,  3  Ann.  Cas.  912,  68  L.  R.  A. 
234) ;  Commonwealth  v.  Caponi,  155  Mass.  534  (30 
N.  E.  82) ;  State  v.  Nelson,  39  Wash.  221  (81  Pac.  721). 
3.  Among  the  articles  taken  from  the  person  of  the 
defendant  at  the  time  of  his  arrest  was  a  portion  of 
a  newspaper  of  date  October  13,  1913,  containing  an 
account  of  the  homicide  and  charging  the  same  to  the 
defendant.  There  was  also  found  in  his  possession  a 
letter  which  he  admitted  was  written  by  himself,  as 
already  stated,  addressed  to  his  uncle  and  aimt,  say- 
ing, among  other  things: 

''I  am  accused  of  a  crime  that  I  am  innocent  of  and 
a  lot  more  stuff  in  the  paper.  Well,  maybe  they  will 
find  the  cause  of  the  affair  to  turn  out  against  someone 
else.  Well,  I  am  going  to  keep  out  of  sight  till  they 
get  clue  of  someone  else  they  might  have  reasons  to 
suspicion.  If  the  crime  was  committed  at  the  hour 
stated  in  paper,  why  I  was  in  bed  at  that  evening  at 
8  P.  M.,  and  no  one  can  prove  different/' 

There  was  testimony  also  to  the  effect  that  the  de- 
fendant afterward  stated  that  he  had  gone  to  the  scene 
of  the  homicide  and  awaited  the  return  of  Winters, 
whom  he  accosted,  seeking  information  about  his  wife ; 
that  the  decedent  immediately  assaulted  him,  and  in  the 
melee  which  ensued  he  knocked  Winters  down  and  ran 
away.  The  newspaper  was  admitted  in  evidence  over 
the  objection  of  the  defendant  that  it  was  irrelevant, 
incompetent  and  immaterial.  In  support  of  his  ob- 
jections, his  counsel  cites  authorities  which  hold  that 
it  is  vitiating  error  for  jurors  to  get  access  to  news- 
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papers  giving  accounts  of  crime  and  to  consider  them 
in  their  deliberation.  These  precedents,  however,  are 
not  applicable  to  the  situation  before  us.  The  declara- 
tions of  the  newspaper  and  the  conduct  of  the  defend- 
ant in  making  contradictory  statements  about  his  con- 
nection with  the  affair  come  within  the  reason  of  the 
provisions  of  Section  727,  L.  0.  K,  saying : 

"In  conformity  with  the  preceding  provisions,  evi- 
dence may  be  given  on  the  trial,  of  the  following  facts : 
•  •  (3)  A  declaration  or  act  of  another,  in  the  pres- 
ence and  within  the  observation  of  a  party,  and  his 
conduct  in  relation  thereto. ' ' 

Here  the  defendant  was  confronted  with  a  printed 
statement  emanating  from  the  publisher  of  the  news- 
paper charging  him,  by  implication  at  least,  with  the 
commission  of  the  crime.  It  was  competent  to  show 
this  declaration,  together  with  his  evasive  statement 
about  the  same,  the  knowledge  of  which  was  imputed 
to  him  by  its  being  in  his  possession.  His  letter  in 
evidence  declares  an  alibi  in  his  favor.  His  statements 
to  his  interrogators  show  that  he  was  present  at  the 
time  and  place  of  the  homicide.  The  jury  was  au- 
thorized to  consider  this  circumstance  as  tending  to 
show  that  he  was  fabricating  a  defense. 

4.  A  witness  who  was  among  the  first  persons  to 
discover  the  body  was  asked  to  indicate  to  the  jury 
its  position  when  he  saw  it.    He  answered : 

''Well,  he  was  lying  nearly  on  his  face.  His  feet 
and  the  lower  part  of  his  body — it  seemed  he  had  been 
lying  on  his  face,  but  they  had  turned  over  his  head, 
and  it  threw  his  body  in  sort  of  a  twist. '  * 

It  is  argued  that  this  testimony  calls  for  a  conclu- 
sion of  the  witness.  In  our  judgment  this  contention 
is  erroneous.  The  testimony  simply  describes  the 
seeming  or  appearance  as  it  confronted  the  witness. 
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If  error,  it  was  harmless,  for  the  position  of  the  body 
was  not  vital  nor  important  in  the  case.  On  this  point 
the  defendant  relies  principally  upon  the  case  of  State 
V.  Barrett,  33  Or.  194  (54  Pac.  807).  There  the  homi- 
cide occurred  in  a  saloon.  The  contention  of  the  state 
was  that  the  deceased  was  killed  in  the  front  room; 
that  the  body  had  been  removed  by  the  defendant  or 
those  in  his  interest  to  the  back  room  and  laid  down 
with  a  pistol  near  it  in  a  position  tending  to  indicate 
that  the  defendant  had  killed  the  decedent  in  self- 
defense.  A  police  officer  was  called  and  gave  it  as  his 
opinion  that  the  body  would  not  naturally  have  fallen 
in  the  position  in  which  it  was  found  after  having  suf- 
fered the  wound  which  had  been  inflicted.  The  court 
properly  held  that  this  was  not  a  subject  for  expert 
testimony.  There  the  position  of  the  body  was  a 
vitally  material  question  presenting  quite  a  different 
situation  from  that  involved  in  the  case  at  bar. 

5.  Over  the  objection  of  the  defendant,  to  the  effect 
that  the  testimony  was  incompetent,  irrelevant  and  im- 
material, and,  if  true,  tended  only  to  establish  the  com- 
mission of  another  offense  at  another  time  and  under 
other  circumstances  not  connected  with  the  charge  in 
the  indictment,  the  state  was  allowed  to  put  in  the 
evidence  of  Frankie  Winters,  the  daughter  of  the  de- 
cedent. She  testified  to  the  effect  that  in  August, 
preceding  the  homicide,  she  visited  the  defendant  and 
his  wife  where  they  were  camped  on  the  Lower  Colum- 
bia, and  found  them  living  in  a  tent  in  which  they  spent 
the  night,  during  which  the  defendant  made  an  aggra- 
vated sexual  assault  upon  her,  and  in  the  affray  which 
ensued  the  wife  of  the  defendant  sided  with  her  and 
with  her  left  the  place  next  morning,  separating  from 
the  defendant.  She  also  stated  substantially  that  the 
defendant  vowed  he  would  accomplish  his  purpose  on 
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her  perBon  even  if  he  had  to  kill  her.  Although  this 
testimony  tended  to  prove  another  crime  against  the 
defendant,  yet  it  was  admissible  in  the  present  juncture 
as  throwing  light  upon  the  motive  controlling  him  in 
his  attack  upon  the  decedent:  State  v.  Martin,  47  Or. 
282  (83  Pac  849,  8  Ann.  Gas.  769),  approved  in  State 
V.  Hembree,  54  Or.  463  (103  Pac.  1008),  is  particularly 
a  parallel  case  in  which  the  authorities  are  reviewed 
at  length  by  Mr.  Justice  Moobe,  and  forms  a  controlling 
precedent  in  this  case  for  the  admission  of  the  testi- 
mony of  the  decedent's  daughter.  The  principle  is 
really  approved  in  the  authorities  cited  by  the 
defendant. 

In  State  v.  Hyde,  234  Mo.  200  (136  S.  W.  316,  Ann. 
Cas.  1912D,  191),  the  defendant  was  indicted  for  the 
murder  of  his  wife's  uncle.  The  state  endeavored  to 
show  that  the  deceased  was  poisoned,  and  that  the  de- 
fendant, a  practicing  physician,  had  also  poisoned 
certain  relatives  of  the  murdered  man  with  the  idea 
that  by  their  removal  the  residue  of  his  estate  would 
descend  to  his  wife  instead  of  to  them.  The  court 
there  laid  down  the  principle  that  it  would  have  been 
permissible  to  show  this  as  explaining  the  motive  he 
had  in  killing  the  uncle,  but  on  examination  of  the 
testimony  held  that  it  had  no  probative  value  for  that 
purpose.  So  in  State  v.  Start,  65  Or.  178  (132  Pac.  512, 
46  L.  B.  A.  (N.  S.)  266),  the  principle  is  recognized 
and  the  illustration  given  that,  where  a  burglar  stole 
tools  from  a  foundry  with  which  to  break  into  the  safe 
burglarized,  the  commission  of  the  burglary  with  the 
tools  stolen  could  be  given  on  the  trial  of  an  indict- 
ment for  the  larceny  of  the  tools  as  supplying  the 
motive  for  stealing  them.  In  the  case  at  bar,  if  the 
defendant  had  grievously  wronged  the  daughter  of  the 
decedent,  he  might  reasonably  suspect  that  his  victim 
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would  take  measures  to  bring  him  to  justice  or  possibly 
to  avenge  the  insult,  whence  would  arise  the  motive 
for  putting  the  decedent  out  of  the  way  to  protect 
himself  or  to  remove  her  natural  protector  as  an  ob- 
stacle to  his  designs  against  the  daughter.  The  evi- 
dence of  the  daughter  was  competent  on  the  question 
of  motive. 

6.  The  defendant  complains  of  the  admission  of  the 
sworn  declaration  of  one  Struble  to  the  effect  that  the 
decedent  was  not  quarrelsome.  This  was  proper  tes- 
timony as  a  circimistance  tending  to  rebut  the  con- 
tention of  the  defendant  that  Winters  had  attacked 
him.  It  is  laid  down  in  State  v.  Morey,  25  Or.  241  (35 
Pac.  655^  36  Pac.  573 ),  that  the  defendant  is  entitled 
to  show  that  the  deceased  was  a  quarrelsome,  turbu- 
lent individual,  thus  throwing  Ught  upon  the  situation 
as  raising  in  the  mind  of  the  defendant  a  reasonable 
apprehension  of  bodily  harm  to  himself,  authorizing 
him  to  act  in  self-defense.  By  a  parity  of  reasoning 
to  overcome  the  contention  of  the  defendant  that  he 
acted  in  self-defense  against  an  attack  of  the  decedent, 
the  state  is  entitled  to  show  that  the  decedent  was  a 
peaceable,  inoffensive  person. 

7.  The  state  introduced  in  evidence  a  key  and  a  room 
ticket  found  in  the  decedent's  real  estate  office  adjacent 
to  his  residence,  in  which,  as  the  testimony  tended  to 
show,  the  murderer  awaited  the  coming  of  his  victim. 
The  room  ticket  was  one  which  the  manager  of  a  hotel 
had  issued  to  the  defendant,  and  the  key  was  similar 
to  those  furnished  lodgers  at  that  hotel.  These  were 
properly  admitted  in  evidence  as  a  circumstance  tend- 
ing to  show  that  the  defendant  was  the  person  who  was 
in  the  real  estate  office  adjacent  to  the  scene  of  the 
crime. 
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8.  The  defendant  asked  the  court  to  give  a  series 
of  instructions  to  the  effect  that  the  state  must  prove 
its  charge  by  evidence  sufficient  to  convince  the  jury, 
beyond  a  reasonable  doubt,  of  his  killing,  independent 
of  any  admission  or  declaration  of  the  defendant. 
Section  1537,  L.  0.  L.,  lays  down  the  rule : 

**A  confession  of  a  defendant,  whether  in  the  course 
of  judicial  proceedings  or  to  a  private  person,  cannot 
be  given  in  evidence  against  him,  when  made  under  the 
influence  of  fear  produced  by  threats,  nor  is  a  confes- 
sion only  sufficient  to  warrant  his  conviction,  without 
some  other  proof  that  the  crime  has  been  committed.'* 

The  instruction  asked  by  the  defendant  would  make 
his  admission  or  declaration  a  mere  negligible  factor 
and  require  the  state  to  prove  the  guilt  of  the  de- 
fendant without  reference  to  such  testimony.  Such, 
however,  is  not  the  law.  Admissions  or  confessions 
are  a  species  of  original  testimony,  and,  while  they 
must  be  corroborated,  there  is  no  rule  requiring  the 
state  to  make  out  its  case  without  them. 

9.  One  of  the  letters  attributed  to  the  defendant's 
wife  had  her  name  appended  to  it,  and  the  other  was 
not  signed.  There  was  testimony  to  the  effect  that  the 
handwriting  of  both  of  them  was  hers.  The  defend- 
ant objected  to  their  introduction  on  the  ground  that 
they  were  communications  from  his  wife,  and  hence 
privileged.  He,  however,  complains  that  it  was  error 
for  the  state  to  introduce  the  evidence  of  an  expert 
in  handwriting  to  the  effect  that  both  the  letters  were 
written  by  the  same  person.  This  was  merely  cor- 
roborative of  the  testimony  of  the  other  witnesses,  who 
were  familiar  with  her  handwriting,  and  who  attributed 
the  letters  to  her.  In  view  of  the  defendant's  conten- 
tion that  they  should  be  excluded  because  they  were 
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written  by  his  wife,  he  was  not  in  a  position  to  raise 
any  objection  to  the  testimony  of  the  expert. 

10.  The  defendant  also  complains  of  an  instruction 
of  the  court  to  the  effect  that,  if  the  jury  should  find 
that  the  defendant  had  made  false  declarations  in  sub- 
stance that  he  was  in  his  hotel  at  all  times  after  8 
o'clock  on  the  night  of  the  homicide,  they  might  take 
that  into  consideration  as  a  circumstance  and  deter- 
mine whether  or  not  the  defendant  is  guilty  of  the 
crime  charged.  Taken  with  the  other  instructions,  the 
effect  of  this  declaration  of  the  court  was  simply  to 
authorize  the  jury  to  take  that  circumstance  into  con- 
sideration with  all  the  other  testimony  in  making  up 
their  judgment  about  the  truth  of  the  matter  in  con- 
troversy, and  no  error  was  committed  in  thus  stating 
the  principle  to  the  jury. 

11.  Lastly,  it  was  contended  that  the  court  erred  in 
appointing  a  date  for  the  execution  more  than  sixty 
days  after  the  rendition  of  the  judgment.  The  judg- 
ment was  rendered  on  January  5,  1914,  and  the  date 
of  execution  was  appointed  for  March  24,  1914.  Sec- 
tion 1598,  L.  0.  L.,  says : 

**The  warrant  shall  state  the  conviction  and  judg- 
ment and  appoint  a  day  on  which  the  judgment  is  to 
be  executed,  which  must  not  be  less  than  thirty  days 
nor  more  than  sixty  days  from  the  time  of  judgment.'* 

This  is  not  such  an  error  as  will  authorize  a  new  trial 
of  the  issue  in  any  event,  and,  as  the  execution  thereof 
was  suspended  by  the  certificate  of  probable  cause,  the 
proper  practice,  within  the  meaning  of  State  v.  Arm- 
strong, 45  Or.  26  (74  Pac.  1025),  is  to  affirm  the  judg- 
ment and  remit  the  cause  to  the  Circuit  Court  for  the 
purpose  of  appointing  a  new  date  for  the  execution 
of  the  judgment. 
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A  careful  examination  of  the  record  leads  to  the 
conclusion  that  the  judgment  of  the  Circuit  Court, 
momentous  as  it  is  for  the  defendant,  must  be  affirmed. 

It  is  so  ordered.      Affibmed.    Beheabinq  Denied. 

Mb.  Chief  Justice  MoBbide,  Mb.  Justice  Moobe  and 
Mb.  Justice  Bamset  concur. 
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MEBBIPIELD  v.  McCLAY. 

(142  Pae.  587.) 

Sales— Validity  of  Ooitract — ^Frand. 

1.  Where  the  seller  of  a  horse  represented  that  it  wai  three  fourths 
Coach  and  one  fourth  Morgan  and  entitled  to  registration,  when  in 
fact  the  pedigree  of  the  dam  was  unknown,  rendering  the  horse  ineli- 
gible to  registration,  the  buyer  had  the  right  to  rescind  the  contraet. 

Sales — ^Besdssion  of  Contract — ^Restoration  of  Oonsideratlon. 

2.  Where  the  purchasers  of  a  horse,  on  discovering  the  falsity  of 
the  sellers'  representation  that  he  wns  entitled  to  registration,  offered 
to  return  the  horse,  and  on  the  eellers'  refusal  to  receive  him  left  it 
in  a  livery  barn  at  the  expense  of  plaintiffs,  where  it  was  sold  for  a 
feed  bill,  the  inability  of  the  buyers  to  return  the  horse  at  the  time 
of  commencement  of  the  suit  by  the  sellers  to  foreclose  a  mortgage 
to  secure  purchase  price  does  not  deprive  the  buyers  of  their  right  to 
rescind. 

From  Crook:  William  L.  Bbadshaw,  Judge. 

Department  1.  Statement  by  Mb.  Chief  Justicb 
McBbide. 

This  is  a  suit  by  J.  W.  Menifield  and  C.  D.  Hartman 
against  Z.  T.  MeClay  and  Mary  McClay  to  foreclose 
a  mortgage  upon  certain  real  estate  in  Crook  County, 
Oregon. 

The  defendants  answered,  setting  up  in  substance: 
That  the  notes,  to  secure  which  the  mortgage  was  exe- 
cuted, were  given  for  the  purchase  price  of  a  stallion 
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sold  by  plaintiffs  to  defendant  T.  P.  McClay.  That, 
in  order  to  induce  defendant  to  purchase  the  horse, 
plaintiffs  falsely  represented  that  he  was  three  fourths 
Coach  and  one  fourth  Morgan  and  entitled  to  regis- 
tration, and  agreed  that  they  would  send  a  pedigree 
setting  forth  said  facts  within  30  days  from  the  date 
of  purchase.  That  said  horse  was  not  three  fourths 
Coach  and  not  one  fourth  Morgan  and  not  entitled  to 
registration,  and  that  plaintiffs  failed  to  furnish  the 
pedigree  so  requested,  and  that  thereupon  defendants 
elected  to  rescind  the  purchase  and  offered  to  return 
the  horse,  which  plaintiffs  refused  to  receive.  That 
said  horse  was  purchased  for  breeding  purposes,  and 
was  wholly  valueless  to  defendants.  That  defendants 
relied  upon  such  representations  in  making  the  pur- 
chase. 

The  plaintiffs  replied,  denying  the  defensive  matter 
alleged  by  defendants,  except  that  they  admitted  that 
he  had  offered  to  return  the  horse,  and  that  they  had 
declined  to  accept  it.  Upon  trial  there  was  a  decree 
for  defendants,  and  plaintiffs  appeal. 

Affibmed.    Beheabing  Denied. 

For  appellants  there  was  a  brief  with  oral  arguments 
by  Mr.  John  A.  Carson  and  Mr.  Custer  E.  Ross. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  A.  Bell. 

Opinion  by  Mb.  Chiep  Justice  McBbide. 

1.  The  evidence  is  conflicting,  but  we  think  a  clear 
preponderance  indicates  that  the  plaintiffs  Represented 
that  the  horse  sold  was  three  fourths  Coach  and  one 
fourth  Morgan  and  entitled  to  registration  as  a  grade 
stallion,  and  that  their  representations  induced  de- 
fendant McClay  to  purchase  him.    It  also  appears  that 
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the  horse  was  sired  by  a  pure  bred  Coach  horse  by  a 
dam  whose  pedigree  was  unknown,  which  rendered  him 
ineligible  to  registration  and  detracted  greatly  from 
his  value  as  a  service  stallion.  This  being  so,  the  de- 
fendant had  a  right  to  rescind.  It  appears  that  he 
personally  and  by  letter  offered  to  return  the  animal, 
and  that  plaintiffs  refused  to  accept  it.  He  then  left 
it  in  a  feed  stable  at  plaintiffs'  cost,  and  it  was  sold 
by  the  proprietor  to  satisfy  a  lien  for  its  feed.  The 
evidence  as  to  the  sale  is  meager,  and  there  is  no  evi- 
dence that  the  animal  was  of  any  value  for  any  purpose 
than  as  a  stallion. 

2.  The  most  difficult  question  in  the  case  is  whether 
the  defendant,  being  confessedly  unable  at  the  time  of 
the  commencement  of  this  suit  to  restore  the  animal 
and  thereby  place  the  plaintiff  in  statu  quo,  can  be  per- 
mitted to  rescind. 

In  an  action  at  law  for  damages  for  deceit,  the  plain- 
tiff was  usually  required  to  allege  and  prove  that  he 
had  tendered  back  the  article  purchased,  or  that  it  was 
entirely  worthless,  or  that  he  had  been  rendered  unable 
to  return  it  by  reason  of  the  fraud  of  the  vendor :  Sis- 
son  V.  Hill,  18  R.  L  212  (26  Atl.  196,  21  L.  R.  A.  206) ; 
Brown  v.  Normm,  65  Miss.  369  (4  South.  293,  7 
Am.  St.  Rep.  663).  But  such  is  not  the  invariable  rule 
even  in  actions  at  law:  Brown  v.  Norman,  supra. 
Where  such  return  has  been  rendered  impossible  by  the 
act  of  the  fraudulent  party,  the  deceived  vendee  may 
recover,  even  though  the  thing  purchased  cannot  be 
restored :  Brown  v.  Norman,  supra;  Hammond  v.  Pen- 
nock,  61  N.  Y.  153.  Such  was  substantially  the  hold- 
ing of  this  court  in  Jones  v.  McGinn,  70  Or.  236  (140 
Pac.  994).  And,  in  a  suit  in  equity  to  rescind  for 
fraud,  it  is  unnecessary  to  plead  or  show  present 
ability  to  restore  the  statu  quo,  as  the  court,  being 
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able  to  administer  relief,  can  in  a  proper  case  require 
the  defrauded  party  to  do  equity  as  a  condition  prece- 
dent to  obtaining  the  relief  sought :  Warner  v.  Daniels, 
29  Fed.  Cas.  246;  Brown  v.  Norman,  65  Miss.  369  (4 
South.  293,  7  Am.  St.  Rep.  663) ;  Scott  v.  Perrin,  7  Ky. 
(4  Bibb)  360. 

In  the  case  at  bar  the  defendants  seasonably  offered 
to  return  the  animal,  and,  the  offer  being  refused,  left 
it  in  a  livery  bam  at  plaintiffs '  expense,  where  it  was 
sold  for  a  feed  bill,  and,  so  far  as  appears  from  the 
testimony,  was  lost  to  plaintiffs.  The  court  has  found 
that  the  plaintiffs  were  in  the  wrong,  and  that  finding 
is  conclusive  upon  them ;  that  it  was  their  duty  to  have 
accepted  defendants'  offer  to  return  the  animal.  The 
earliest  note  to  mature  had  yet  8  months  to  run,  and 
the  other  about  20  .months,  when  the  offer  to  return 
the  property  was  made.  Under  the  circumstances,  it 
was  not  incumbent  upon  defendants  to  keep  an  animal 
of  this  character,  worthless  to  them,  at  their  own  ex- 
pense until  plaintiffs  should  see  fit  to  attempt  to  fore- 
close their  mortgage.  In  principle  this  case  does  not 
differ  from  Jones  v.  McGinn,  above  cited,  and  plain- 
tiffs^ probable  loss  of  the  animal  results  from  their 
inequitable  refusal  to  accede  to  defendants'  offer  to 
rescind. 

The  decree  is  affirmed. 

Affibmed.    Rehearing  Denied. 

Mr.  Justice  Moore,  Mb.  Justice  Burnett  and  Mb. 
Justice  Ramsey  concur. 
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STATE  V.  PENDEE. 

(142  Pae.  615.) 

Homicide— Trial— Question  for  Jury. 

1.  In  a  prosecution  for  murder,  evidence  held  sufficient  to  authorize 
the  case  to  be  submitted  to  the  jury  under  Section  183,  L.  O.  L.,  pro- 
viding that  a  cause  not  sufficient  to  be  submitted  to  a  jury  is  one 
where  it  appears  that,  if  the  verdict  were  for  defendant,  the  court 
ought  to  set  it  aside  for  want  of  evidence. 

Orimtnal  Law— Appeal—- Betrlew-— QnettioiiB  of  Fact 

2.  A  motion  for  an  instructed  verdict  is  equivalent  to  a  demurrer 
to  the  evidence,  and  a  review  thereof  ia  governed  by  the  rules  appli- 
cable to  a  motion  for  nonsuit. 

Oriminal  Law— DemonatratlYe  Evidence— AdmlBsibility. 

3.  In  a  prosecution  for  murder,  a  revolver  with  which  the  evidence 
tended  to  show  the  crime  was  committed,  a  claiw-hammer,  bearing 
marks  of  having  been  used  on  a  trunk  where  the  revolver  was  found, 
the  trunk,  and  a  package  and  newspaper,  which  the  evidence  tended 
to  show  were  taken  to  the  place  of  the  murder  just  before  it  occurred, 
were  properly  admitted  in  evidence. 

Komlcido— ETldence — ^Eeierancy. 

4.  In  a  prosecution  for  murder,  evidence  that  a  large  number  of 
men  were  working  at  logging  camps  near  the  place  of  the  offense, 
and  that  a' velocipede  was  stolen  about  the  time  of  the  murder,  was 
properly  excluded. 

Oriminal  Law — ^BoTltfw— Discretion  of  Trial  Oonrt— Befual  of  Now 
TMaL 

5.  Section  1626,  L.  O.  L.,  providing  that,  after  hearing  an  appeal, 
the  Supreme  Court  must  give  judgment  without  regard  to  the  decision 
of  questions  which  were  in  the  discretion  of  the  court  below,  the 
Supreme  Court  cannot  review  the  refusal  of  a  new  triaL 

Oriminal  Law— Appeal— DecisionB — Bevlew— Denial  of  New  TriaL 

6.  Section  548,  L.  O.  L.,  as  amended  in  1907  (Laws  1907,  p.  313, 
§  6),  allowing  an  appeal  from  an  order  setting  aside  a  judgment  and 
granting  a  new  trial,  does  not  make  an  order  denying  a  new  trial 
appealable,  and  does  not  apply  to  criminal  actions. 

Oriminal  Law — Appeal — ^Harmless  Error— Admission  of  Evidence. 

7.  Under  Section  1626,  L.  O.  L.,  requiring  the  Supreme  Court  to  dis- 
regard technical  errors,  defects  and  exceptions,  which  do  not  affect 
the  substantial  rights  of  parties,  where  the  testimony  of  a  witness 
was  nearly  all  immaterial,  and  the  material  facts  were  testified  to  by 
other  witnesses  or  were  not  disputed,  the  admission  of  impeaching 
evidence  to  the  effect  that  she  was  not  married  to  the  defendant  at 
the  time  she  testified  she  was  is  not  ground  for  reversaL 
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Cxlmlnal  Law — Trial — ^Remarks  of  OouBBeL 

8.  In  a  proseeution  for  homicide,  remarks  of  the  district  attorney 
that  a  witness  for  defendant  owed  his  job  to  one  of  the  attorneys 
for  defendant,  and  that  he  had  gone  to  Portland  with  the  attorney 
and  another  of  the  attorney's  clients  that  he  jnst  kept  out  of  the 
penitentiary  to  do  a  little  experimenting,  though  improper,  were  not 
grounds  for  reversal,  since  they  did  not  state  material  facts  tending  to 
show  the  guilt  of  defendant. 

From  Colnmbia :  James  A.  Eakin,  Judge. 

The  defendant,  John  Arthur  Pender,  was  convicted 
of  murder  in  the  first  degree,  and  sentenced  to  be 
hanged,  and  appeals.  The  facts  are  stated  in  the  opin- 
ion of  the  court.         Affibmed.    Beheabing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  F.  Logan,  Mr.  John  A.  Jeffrey,  Mr.  Charles 
E.  Lenon  and  Mr.  Lester  W.  Humphreys,  with  oral 
arguments  by  Mr.  Logan  and  Mr.  Jeffrey. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  William  B.  DUlard,  District  Attorney,  Mr.  Andrew 
M.  Crawford,  Attorney  General,  and  Mr.  Edmtmd  B. 
Tongue,  with  oral  arguments  by  Mr.  Dillard  and  Mr. 
Crawford. 

Department  2.  Mb.  Justice  Bamsey  delivered  the 
opinion  of  the  court. 

On  the  17th  day  of  October,  1911,  the  grand  jury  of 
Columbia  County  returned  an  indictment,  charging  the 
defendant,  John  Arthur  Pender,  with  the  commission 
of  the  crime  of  murder  in  the  first  degree,  committed 
in  said  county  on  September  4,  1911,  by  the  killing  of 
Daisy  Wehrmann.  The  defendant  was  arraigned,  and 
pleaded  not  guilty.  He  was  tried  twice,  and,  on  the 
first  trial,  the  jury  failed  to  agree  upon  a  verdict,  and 
were  discharged.  On  the  second  trial  the  jury  re- 
turned a  verdict  of  guilty  as  charged  in  the  indictment 
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on  November  22,  1913.  The  defendant  was  allowed 
30  days  in  which  to  file  a  motion  for  a  new  trial.  The 
motion  for  a  new  trial  was  filed  and  argued  by  counsel 
on  January  31,  1914,  and  taken  under  advisement  by 
the  court,  and  on  February  9,  1914,  the  court  denied 
said  motion.  On  February  9, 1914,  the  trial  court  pro- 
nounced sentence  upon  the  defendant,  and  adjudged 
that  he  be  hanged.  The  defendant  appeals  and  assigns 
six  supposed  errors,  for  which  he  asks  that  the  judg- 
ment appealed  from  be  reversed  and  a  new  trial 
granted. 

There  are  1,348  pages  of  evidence  and  many  exhibits. 
We  shall  not  attempt  to  give  a  summary  of  all  of  the 
evidence. 

1.  The  first  assignment  is  that  the  court  erred  in 
refusing  to  direct  the  jury,  at  the  close  of  the  evidence, 
to  return  a  verdict  of  not  guilty.  In  making  this  mo- 
tion for  a  directed  verdict,  the  counsel  for  the  defend- 
ant based  it  upon  the  contention  that  there  was  not 
sufficient  evidence  to  justify  the  court  in  submitting 
the  case  to  the  jury. 

The  first  point  for  decision  is  whether  there  was 
sufficient  evidence  to  justify  the  court  in  submitting 
the  case  to  the  jury.  The  motion  for  a  directed  ver- 
dict raises  the  same  question  that  would  have  been 
raised  by  a  motion  for  a  judgment  of  nonsuit. 

The  evidence  shows  that  the  deceased,  Daisy  Wehr- 
mann,  with  her  four  year  old  son,  Harold,  and  her  hus- 
band, Frank  Wehrmann,  resided  in  a  little  cabin  about 
3y2  miles  southwest  of  Scappoose,  in  Columbia  County. 
Their  little  cabin  was  situated  in  a  lonely  place  in  the 
mountains,  with  no  means  of  communication  with  the 
outside  world,  except  a  wagon  road,  which  during  a 
large  portion  of  the  time,  was  in  bad  condition. 
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About  three  quarters  of  a  mile,  in  an  easterly  direc- 
tion from  their  mountain  home,  is  a  small  cabin  belong- 
ing to  Biley  and  Hassen,  and  near  this  last-mentioned 
cabin  were  the  two  tents  of  the  defendant,  in  which 
he  lived  with  his  wife.  The  road  between  the  Wehr- 
mann  cabin  and  the  tents  of  the  defendant  and  the 
cabin  of  Riley  and  Hassen  is  a  mountain- way,  winding 
among  the  hills,  between  these  places.  The  Wehr- 
mann  cabin  is  near  the  top  of  the  mountain. 

The  killing  of  Mrs.  Wehrmann  and  her  little  boy, 
Harold,  occurred  probably  on  the  evening  or  night  of 
September  4,  1911.  The  bodies  of  Mrs.  Wehrmann 
and  her  child  were  seen  by  Elizabeth  Seirks  and  her 
daughter,  through  a  window  of  the  Wehrmann  cabin, 
on  the  evening  of  September  5th  and  the  morning  of 
September  6th,  lying  on  the  bed;  but  the  cabin  was 
locked  with  a  padlock,  and  they  could  not  gain  en- 
trance. Mrs.  Elizabeth  Seirks  notified  the  authorities 
of  what  she  had  seen  through  the  window  of  the  Wehr- 
mann cabin  on  the  morning  of  the  6th,  and  SheriflE  A.  E. 
Thompson  and  a  deputy  went  to  the  cabin  about  2  or 
3  o'clock  on  Wednesday,  the  6th  of  September,  and 
found  the  Wehrmann  cabin  locked  with  a  padlock,  and 
forced  the  door  open  and  entered  the  cabin.  They 
found  Mrs.  Wehrmann  and  the  little  boy-  dead,  lying 
on  the  bed. 

One  bullet  entered  Mrs.  Wehrmann  ^s  jawbone  on 
the  left  side,  an  inch  or  two  behind  the  point  of  the 
jaw,  breaking  the  jawbone,  passing  through  the  root 
of  the  tongue  and  the  ear,  and  coming  out  behind  the 
right  ear  on  the  bone  just  behind  the  ear;  another 
bullet  went  in  on  the  left  side  above  the  tip  of  the  same 
bone,  behind  the  other  ear;  the  third  entered  at  the 
junction  of  the  breast-bone  and  the  collar-bone,  just 
above  that  junction  in  soft  tissue.    Mrs.  Wehrmann 
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was  facing  her  murderer  when  he  fired  each  shot,  and 
he  was  very  close  to  her,  as  is  shown  by  the  fact  that 
her  body  was  badly  powder-burned.  In  addition  to  the 
bullet  wounds  on  the  person  of  Mrs.  Wehrmann,  her 
skull  had  been  broken  with  a  broad,  blunt  instrument, 
and  the  evidence  tends  to  prove  that  this  wound  was 
inflicted  with  a  hatchet  that  was  found  in  the  cabin. 
It  was  covered  with  blood. 

The  child  was  shot  three  times.  The  child  seems 
to  have  had  his  back  to  the  murderer  when  the  shots 
were  fired.  Two  of  the  bullets  entered  the  back  of  its 
head.  The  wounds  on  the  child  were  badly  powder- 
burned.  The  bullet  wounds  on  the  mother  and  the 
child  were  made  with  bullets  of  the  same  size. 

Dr.  A.  N.  Creadick  examined  these  bodies  on  Sep- 
tember 7th  and  expressed  the  opinion  that  they  had 
been  dead  about  three  days. 

When  Sheriff  Thompson  entered  the  cabin,  he  found 
the  body  of  Mrs.  Wehrmann  on  the  bed,  with  her  legs 
hanging  over  the  side  of  the  bed;  one  foot  touching 
the  floor,  and  the  other  being  four  or  five  inches  from 
the  floor.  Her  body  was  lying  diagonally  across  the 
bed,  possibly  a  foot  and  a  half  or  two  feet  from  the 
head  of  the  bed,  her  right  arm  being  extended  at  full 
length,  and  the  dead  child  lying  partially  across  her 
right  arm,  and  its  head  being  on  the  upper  side  of  the 
arm.  The  child  was  lying  on  the  left  side  of  its  face, 
and  the  right  side  of  its  face  being  toward  its  mother. 
The  child  was  fully  dressed.  Mrs.  Wehrmann  had  on 
shoes  and  stockings  and  rubbers  over  the  shoes.  Her 
clothes  were  up  around  her  stomach. 

There  was  blood  on  the  wall  and  the  back  of  the  bed. 
Near  the  head  of  the  bed  was  a  pool  of  blood.  Part 
of  the  wall  was  saturated  with  blood,  and  the  child's 
head  was  lying  in  a  pool  of  blood.    Mrs.  Wehrmann  ^8 
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head  was  also  lying  in  blood,  and  there  was  blood  on 
the  pillows.  There  was,  near  the  bed,  a  basin  of  dis- 
colored water.  It  appeared  to  be  bloody  water,  but 
there  was  not  a  great  amount  of  blood  in  it. 

Most,  if  not  all,  of  the  six  bullets  that  had  been  fired 
into  Mrs.  Wehrmann  and  the  little  boy  were  found  and 
identified  and  put  in  evidence.  That  this  was  *  *  a  mur- 
der most  foul'*  there  can  be  no  doubt. 

The  question  for  decision  is :  Was  there  sufficient 
evidence  adduced  to  authorize  the  court  to  submit  the 
case  to  the  juryt  The  murder  was  conclusively 
proved,  and  the  only  real  question  for  determination 
was  whether  the  defendant  was  the  murderer. 

The  defendant 's  wife  went  into  the  Polk  County  hop- 
fields  on  August  30th,  about  five  days  before  the  mur- 
der was  committed,  and  he  was  living  in  his  tent  alone, 
about  three  quarters  of  a  mile  from  the  cabin  in  which 
Mrs.  Wehrmann  and  the  little  child  were  living  alone. 
Mr.  Wehrmann  was  a  baker  and  had  regular  employ- 
ment in  Portland.  He  worked  there,  but  went  home 
Saturday  nights  and  stayed  with  his  wife  and  child 
until  Sunday  evenings.  Pender  knew  this.  He  was 
acquainted  with  Mrs.  Wehrmann  and  the  little  child. 

A  few  days  before  the  murder,  when  Mr.  Wehr- 
mann was  at  home,  Pender  was  there  outside  the  house, 
talking  to  Wehrmann  and  the  child,  and  Mrs.  Wehr- 
mann passed  out  a  chair  through  the  window  for  one 
of  them  to  sit  on,  but  she  remained  in  the  cabin. 

On  Monday  before  Labor  Day,  about  a  week  before 
the  murder,  the  defendant  was  at  the  residence  of 
Mrs.  Anna  Nelson,  one  of  the  neighbors,  and  Mrs. 
Wehrmann  called  there,  and,  when  the  defendant  saw 
her  coming,  he  jumped  up  and  said  he  ^'must  go." 
He  left  the  house  just  as  Mrs.  Wehrmann  entered  it, 
passing  very  close  to  her.    They  saw  each  other,  but 
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neither  spoke.  A  short  time  before  that,  the  defend- 
ant and  Mrs.  Wehrmann  had  walked  together  part  of 
the  way  toward  Scappoose.  Why  the  defendant  and 
Mrs.  Wehrmann  iid  not  speak  to  each  other  when  they 
met  at  Mrs.  Nelson's  does  not  appear  from  the  evi- 
dence. 

The  people  of  that  community  had  a  mail-box  on  a 
large  stump  about  150  feet  from  the  defendant's  tent. 
When  the  defendant  or  some  of  the  other  neighbors 
went  to  Scappoose,  they  usually  got  their  neighbors' 
mail  and  carried  it  to  this  box  and  deposited  it  there 
for  the  persons  to  whom  the  mail  was  addressed.  The 
neighbors  went  there  and  obtained  their  mail.  The 
box  had  a  lid,  but  it  was  not  locked.  Sometimes  pack- 
ages other  than  mail  were  deposited  in  this  box. 

On  Saturday  before  the  murder,  Mrs.  Bachel  E. 
Bates,  a  neighbor  of  the  defendant,  who  had  made  some 
lace  curtains  for  Mrs.  Wehrmann,  was  at  the  com- 
munity mail-box,  near  the  defendant's  tent,  and  she 
wrapped  these  curtains  in  paper  and  wrbte  Mrs.  Wehr- 
mann's  name  on  the  package,  and  caused  it  to  be  de- 
posited in  the  mail-box  for  Mrs.  Wehrmann.  The 
defendant  was  present  when  this  was  done,  and  there 
is  evidence  tending  to  prove  that  the  defendant  ad- 
mitted, after  the  murder,  that  he  knew  that  said 
package  was  placed  in  said  box  by  Mrs.  Bates  on 
Saturday.  The  evidence  tends  also  to  prove  that  the 
defendant  admitted,  after  the  murder,  that  he  ex- 
amined the  mail-box  on  Sunday  evening,  September 
3d,  and  that  there  was  at  that  time  nothing  in  it.  This 
is  an  important  fact  to  remember. 

There  is  evidence  showing  that  Mr.  Wehrmann 's 
mother  resides  in  Iowa  and  takes  a  paper  published 
in  Iowa,  and,  after  she  reads  it,  she  habitually  sends 
it  to  Mr.  Wehrmann. 


Sept.  1914.]  State  t;.  Pender.  101 

The  defendant  was  at  Scappoose  on  Labor  Day, 
September  4,  1911,  and  got  the  community  mail,  and 
took  it  to  the  box  and  deposited  it  there  as  usual. 
There  is  evidence  tending  to  prove  that,  on  said  day, 
a  paper  was  delivered  by  a  postoflSce  clerk  at  Scap- 
poose to  the  defendant,  for  Mr.  Wehrmann.  The  de- 
fendant admits  getting  the  community  mail  that  day 
and  depositing  it  in  said  box,  but  he  denies  that  he  on 
that  day  received  any  mail  for  the  Wehrmanns.  He 
admits,  however,  that  he  was  in  the  habit  of  getting 
mail  for  them,  and  there  is  evidence  tending  to  prove 
that  he  did  on  that  day  get  a  paper  for  them. 

Frank  Wehrmann,  the  husband  of  Mrs.  Wehrmann, 
testifies  that  he  was  at  home  during  the  week  ending 
Sunday  evening,  September  3,  1911,  being  sick  and 
unable  to  work.  He  testifies  that  no  package  or  paper 
was  taken  to  his  cabin  at  any  time  during  that  week, 
and  that  he  returned  to  Portland  to  work  on  Sunday 
evening,  September  3d. 

The  evidence  tends  to  prove  that  the  murder  was 
committed  on  Monday  evening  or  night,  September  4th, 
that  being  Labor  Day,  and,  as  the  Iowa  paper  and  the 
Bates'  package  were  both  found  on  a  chair  unopened 
when  the  sheriff  entered  the  cabin,  it  seems  probable 
that  said  paper  and  package  had  not  been  in  the  cabin 
long  enough  before  Mrs.  Wehrmann 's  death  to  enable 
her  to  open  either  of  them.  As  she  knew  that  Mrs. 
Bates  was  making  the  lace  curtains  for  her,  it  is  not 
likely  that  the  package  would  have  remained  in  her 
house  long  unopened. 

The  evidence  of  the  postofBce  clerk  tends  to  connect 
the  defendant  with  the  Iowa  paper  and  to  show  that  he 
received  it  on  September  4th,  probably  only  a  few 
hours  before  Mrs.  Wehrmann  was  killed. 
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The  evidence  shows  that  the  Bates '  package  was  de- 
posited in  the  mail-box  on  Saturday  afternoon,  Sep- 
tember 2d,  in  the  presence  of  the  defendant,  and  he 
admitted  to  the  officers  that  he  knew  it  was  put  in  the 
box  on  Saturday,  and  he  stated  to  the  officers  also  that 
he  looked  into  the  box  on  Sunday  evening,  September 
3d,  and  that  there  was  nothing  in  the  box  at  that  time. 
Evidently,  then,  someone  took  the  Bates'  package  out 
of  the  mail-box  between  the  time  it  was  deposited  there 
on  Saturday  afternoon  and  Sunday  evening,  when  the 
defendant  looked  into  the  box  and  saw  that  it  was 
empty.  Mr.  Wehrmann  testifies  that  no  package  or 
paper  was  taken  to  his  cabin  on  Saturday  or  at  any 
time  on  Sunday  before  he  left  for  Portland  on  Sunday 
evening. 

When  the  defendant  looked  into  the  box  on  Sunday 
evening,  he  may  have  taken  the  Bates'  package  out 
and  have  kept  it  until  he  obtained  the  Iowa  paper  the 
next  day,  and  he  may  have  taken  the  package  and  the 
paper  to  the  Wehrmann  cabin  on  Monday  night  as  an 
excuse  for  making  a  call  upon  Mrs.  Wehrmann,  and 
the  murder  may  have  been  committed  immediately 
thereafter. 

It  is  evident  from  the  statement  of  the  defendant 
that  the  mail-box  was  empty  on  Sunday  evening;  that 
someone  had  taken  the  package  out  either  before  or 
at  that  time ;  and  the  evidence  of  Mr.  Wehrmann  shows 
that  it  had  not  been  taken  to  his  cabin  at  any  time 
before  Sunday  evening,  when  he  left  for  Portland. 
Mrs.  Wehrmann  could  not  have  obtained  the  package 
from  the  mail-box  after  her  husband  left  on  Sunday 
evening,  because,  according  to  the  statement  of  the 
defendant,  it  was  not  in  the  box  after  that  time.  It 
seems  quite  certain  that  someone  took  this  package 
from  the  box  on  or  before  Sunday  evening,  and  that  it 
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was  not  taken  to  the  Wehrmann  cabin  until  a  very 
short  time  before  Mrs.  Wehrmann  was  killed. 

After  the  murder  was  discovered,  quite  a  number 
of  the  witnesses  noticed  that  the  left  side  of  the  de- 
fendant's face  had  been  pretty  badly  scratched.  There 
were  three  scratches  on  the  left  side  of  his  face,  and 
these  scratches  extended  in  parallel  lines  from  his 
cheek-bone  downward,  about  three  inches.  He  had  not 
shaved  for  about  a  week,  but  these  scratches,  accord- 
ing to  the  evidence,  were  plainly  visible,  and  caused 
suspicion  to  rest  upon  him.  The  defendant  denied 
that  he  had  any  scratches  on  his  face,  and  attempted 
to  show  that  what  was  thought  to  be  scratches  was 
some  sort  of  breaking  out  to  which  he  was.  subject; 
but  breakings  out  would  hardly  run  in  parallel  lines 
three  inches  long.  These  scratches  were  noticed  three 
or  four  days  after  Mrs.  Wehrmann  was  killed.  The 
evidence  shows  that  Mrs.  Wehrmann  had  long  finger 
nails.  According  to  the  evidence  these  scratches  were 
such  as  could  have  been  made  by  a  person  who  had 
long  finger  nails.  The  facts  indicate  that,  when  Mrs. 
Wehrmann  was  shot,  she  was  very  close  to  her  mur- 
derer facing  him.  With  her  right  hand  she  could 
have  made  the  scratches  referred  to  on  the  left  side 
of  his  face. 

From  the  evidence  there  can  hardly  be  a  doubt  as 
to  what  the  motive  of  her  murderer  was.  She  died 
rather  than  submit  to  dishonor,  and  it  is  probable  that 
her  child  was  killed  because  her  murderer  feared  that 
he  might  be  able  to  make  known  who  the  murderer  was. 
The  evidence  shows  that  the  child  was  acquainted  with 
the  defendant. 

Most  of  the  bullets  fired  by  the  murderer,  in  killing 
Mrs.  Wehrmann  and  her  child,  were  obtained  by  the 
officers,  identified,  and  put  in  evidence.    The  pistol, 
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with  which  the  prosecution  contends  the  crime  was  com- 
mitted was  also  admitted  in  evidence. 

WitnesseSi  skilled  in  the  use  of   firearms,  testified 
concerning  this  pistol  and  said  bullets.    The  evidence 

« 

shows  that  said  pistol  is  a  38-caliber  Colt's,  and  that 
the  bullets  found,  as  stated  supra,  fit  this  pistol.  There 
was  evidence  tending  to  prove  that  the  pistol  referred 
to  contained  a  gas-pit,  and  that  rust  had  made  deep 
places  in  the  barrel  of  the  pistol,  and  that  these  places 
in  the  barrel  of  the  pistol  are  of  such  size  and  shape 
that,  when  bullets  are  shot  through  its  barrel,  distinct 
marks  were  made  on  the  bullets.  Witnesses  made  ex- 
periments with  this  pistol  and  testified  that  bullets 
shot  from  it  contained  these  marks.  The  evidence 
tends  also  to  show  that  the  bullets  taken  from  the  body 
of  Mrs.  Wehrmann  and  those  found  in  the  bed  and 
on  the  floor  of  the  cabin  contained  these  peculiar  marks. 
This  evidence  tends  to  prove  that  Mrs.  Wehrmann 
was  killed  with  this  pistol.  The  evidence  shows  that 
this  pistol  belongs  to  John  H.  Biley.  Biley  and  Hassen 
had  a  cabin  situated  only  a  few  yards  from  the  tents 
in  which  the  defendant  resided.  They  were  usually 
at  their  cabin  on  Saturday  nights  and  Sundays.  They 
had  employment  elsewhere.  In  their  cabin  they  had 
a  large  trunk  containing  clothing  and  other  things. 
This  pistol  was  kept  in  the  trunk,  and  the  trunk  was 
locked  and  the  cabin  also  was  locked  when  they  were 
not  at  home.  A  day  or  two  before  the  murder  Eiley 
and  Hassen  went  away  and  locked  the  cabin.  This 
pistol  was  in  the  trunk  in  the  cabin,  and  it  was  not 
loaded  when  they  left  the  cabin,  and  the  trunk  was 
locked.  Some  weeks  before  the  murder,  the  defendant 
had  this  pistol  borrowed  to  shoot  wild  animals  that 
bothered  his  chickens.  He  had  it  two  or  three  weeks, 
and  returned  it  to  Mr.  Biley.    A  short  time  before  the 
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marder,  the  defendant  borrowed  the  key  of  the  cabiii 
and  had  it  for  a  short  time,  and  a  person,  visiting  at 
his  tents,  slept  in  said  cabin.  He  returned  the  key 
to  the  owners  of  the  cabin  a  short  time  before  the 
murder.  He  was  familiar  with  the  cabin  and  its  con- 
tents, and  knew  that  said  pistol  was  kept  there.  Am- 
munition for  the  pistol  was  kept  in  said  cabin. 

The  evidence  shows  that,  after  the  discovery  of  the 
murder,  it  was  ascertained  that  someone  had  broken 
open  said  cabin  and  had  broken  into  the  trunk.  After 
the  murder.  Sheriff  Thompson  entered  the  cabin  and 
found  that  the  trunk  had  been  broken  into,  but  he 
found  this  pistol  in  the  trunk,  and  it  was  loaded. 

The  evidence  tends  to  show  that,  when  Eiley  and 
Hassen  locked  this  trunk  and  the  cabin  and  went  away, 
the  pistol  was  in  the  trunk  and  unloaded.  Nothing 
that  had  been  in  the  trunk  was  missing,  but  the  pistol 
was  loaded  when  the  sheriff  found  it.  This  fact  tends 
to  prove  that  someone  had  been  using  this  pistol  and 
had  returned  it  loaded.  The  brass  nails  that  had  held 
the  lock  of  the  trunk  in  place  had  been  drawn,  and  the 
lock  had  been  pulled  out.  The  lock  had  fresh  marks 
and  scratches  upon  it  that  had  been  made  with  some 
instrument.  The  sheriff  found,  lying  on  the  table  in 
the  cabin,  a  claw-hammer  whose  claws  had  been  broken 
to  some  extent.  The  sheriff  discovered  in  the  broken 
claws  of  the  hammer,  with  the  aid  of  a  magnifying- 
glass,  small  particles  of  brass.  The  officers  applied  the 
broken  claws  of  the  hammer  to  the  marks  and  scratches 
that  had  been  made  on  the  lock  of  the  trunk  when  it 
was  broken  open,  and  found  that  they  fitted  said  marks 
and  scratches.  The  brass  particles  in  the  broken 
claws  of  the  hammer  probably  adhered  to  the  claws 
of  the  hammer  when  the  brass  nails  were  drawn  with  it. 
This  evidence  tends  to  prove  that  the  trunk  was  broken 


106  State  v.  Pender.  [72  Or. 

open  with  this  claw-hammer.  The  evidence  shows  that 
this  hammer  did  not  belong  in  the  cabin,  and  it  tended 
to  prove  that  it  belonged  to  the  defendant,  and  that 
he  had  been  using  it  at  a  house  that  he  had  been  work- 
ing upon  near  by. 

The  evidence  tends  to  show  that  the  defendant,  after 
the  murder  and  before  he  was  accused,  appeared  to  be 
nervous  and  uneasy.  The  evidence  tends  to  show  that 
this  murder  was  committed  on  the  evening  of  Sep- 
tember 4th;  that  the  appellant  did  not  wind  his  clock 
that  night;  that  he  did  not  put  up  his  chickens  until 
late  that  night;  that  he  did  not  milk  a  cow  of  which 
he  had  charge,  or  feed  its  calf  that  night;  that  there 
was  no  light  in  or  about  his  tent  until  late  that  night, 
and  then  that  it  burned  all  night;  that  he  thereafter 
showed  great  reluctance  to  remain  alone;  that  he  re- 
quested J.  B.  Frazier  to  stay  with  him  on  the  night  of 
September  5th,  and  during  that  night  put  the  lights 
out;  that  on  Frazier 's  leaving  next  day,  in  opposition 
to  appellant's  efforts  to  prolong  his  stay,  the  defendant 
went  up  to  Hanson's  avowedly  for  the  purpose  of  get- 
ting a  man  to  help  him  on  the  Schnitzer  house,  and  did 
get  a  man  who  remained  with  him  several  days. 

2.  A  motion  for  an  instructed  verdict  is  equivalent 
to  a  demurrer  to  the  evidence,  and  a  review  thereof 
is  governed  by  the  rules  applicable  to  a  motion  for  a 
nonsuit:  National  Bank  v.  Fire  Assn.,  33  Or.  192,  193 
(50Pac.  568,  53  Pac.  8). 

A  cause  not  sufficient  to  be  submitted  to  a  jury  is 
one  where  it  appears  that  if  the  jury  were  to  find  a 
verdict  for  the  plaintiff,  upon  any  or  all  of  the  issues  to 
be  tried,  the  court  ought,  if  required,  to  set  it  aside  for 
want  of  evidence  to  support  it :  Section  183,  L.  0.  L. 

We  have  examined  the  evidence,  and  we  find  that 
there  was  sufficient  evidence  to  authorize  the  trial  court 
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to  submit  the  case  to  the  jury.  The  evidence  was  con- 
flicting on  some  points,  but  it  is  the  province  of  the 
jury  to  determine  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses.  We  think  that  the  evi- 
dence for  the  prosecution  was  clearly  sufficient  to 
support  the  verdict  found,  and  we  do  not  feel  au- 
thorized to  say  that,  because  some  of  it  was  disputed 
by  evidence  for  the  defense,  the  evidence  was  insuffi- 
cient to  be  submitted  to  the  jury.  The  evidence  as  a 
whole  was  sufficient  to  be  submitted  to  the  jury. 

3.  We  find  that  the  court  below  did  not  err  in  ad- 
mitting in  evidence  the  Colt's  revolver,  the  claw- 
hammer, the  trunk,  the  Bates  package,  the  Iowa  paper, 
or  the  bullets  found  in  the  Wehrmann  cabin  or  in  the 
body  of  Mrs.  Wehrmann.  All  these  matters  are  re- 
f erred  to  supra.  The  bullets  were  shown  to  be  of  the 
proper  size  and  make  for  use  in  said  pistol,  and  there 
was  evidence  tending  to  prove  that  they  were  shot 
from  said  pistol  at  the  time  that  Mrs.  Wehrmann  was 
killed,  and  that  she  was  killed  with  some,  of  them,  and 
there  was  evidence  tending  to  prove  that  the  defendant 
did  the  shooting. 

4.  The  defendant  contends  also  that  the  trial  court 
erred  in  not  permitting  him  to  show  that  there  were  a 
large  number  of  men  working  at  logging  camps  within 
three  miles  of  the  Wehrmann  cabin,  and  that  a  veloci- 
pede was  stolen  about  the  time  of  the  murder. 

We  think  that  the  court's  rulings  were  correct.  The 
fact  that  a  large  number  of  men  were  working  at 
logging  camps  about  three  miles  distant,  and  that  a 
velocipede  was  stolen,  would  not  have  tended  to  show 
who  killed  Mrs.  Wehrmann  or  to  prove  that  the  de- 
fendant did  not  kill  her.  We  think  that  said  two  facts 
had  no  relevancy  to  the  case.  The  proof  of  said  facts 
would  not  have  authorized  the  jury  to  infer  that  some 
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of  the  men  engaged  in  logging  may  have  killed  the 
deceased,  or  that  the  person  who  stole  the  velocipede 
may  have  been  the  murderer.  Those  facts  were  too 
remote  to  have  any  legal  relevancy  to  the  matter  at 
issue. 

5.  The  defendant  contends  also  that  the  trial  court 
erred  in  overruling  his  motion  for  a  new  trial  and  in 
entering  judgment  against  him. 

Section  1626,  L.  0.  L.,  relating  to  appeals  in  criminal 
actions,  is  as  follows : 

**  After  hearing  the  appeal  the  court  must  give  judg- 
ment, without  regard  to  the  decision  of  questions  which 
were  in  the  discretion  of  the  court  below,  or  to  technical 
errors,  defects  or  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties. ' ' 

Li  criminal  cases  this  court  is  inhibited,  by  the  sec- 
tion cited  supra,  from  reviewing  any  decision  of  the 
trial  court  that  rested  in  the  discretion  of  that  court. 
The  inhibition  is  express,  and  we  must  obey  the 
mandate  of  the  law. 

When  the  trial  court  denies  motions  for  judgments 
of  nonsuit  or  for  directed  verdicts,  this  court  has  power 
to  examine  the  evidence,  and,  if  it  is  found  that  there 
was  not  sufficient  evidence  to  be  properly  submitted  to 
the  jury,  it  may  reverse  the  judgment  of  the  trial  court, 
because  the  decisions  of  the  trial  court  on  motions  for 
a  judgment  of  nonsuit  or  for  an  instructed  verdict  do 
not  rest  in  the  discretion  of  the  court  below.  But  the 
power  to  grant  or  refuse  a  motion  for  a  new  trial  is 
to  be  exercised  in  the  discretion  of  the  trial  court,  and 
hence  this  court  cannot  review  the  action  of  the  trial 
court  in  refusing  to  allow  a  motion  for  a  new  trial: 
See  Bowen  v.  State,  1  Or.  271 ;  State  v.  Fitzhugh,  2  Or. 
227 ;  State  v.  Wilson,  6  Or.  428 ;  State  v.  McDonald,  8 
Or.  113;  State  v.  Becker,  12  Or.  318  (7  Pac.  329); 
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State  V.  Mackey,  12  Or.  154  (6  Pac.  648) ;  State  v. 
Roberts,  15  Or.  187  (13  Pac.  896) ;  State  v.  Clements, 
15  Or.  237  (14  Pac,  410) ;  and  State  v.  Gardner,  33  Or. 
152  (54  Pac.  809). 

In  State  v.  Roberts,  15  Or.  187  (13  Pac  896),  the 
court  says: 

"The  other  exceptions  are  not  available  on  this  ap- 
I>eal,  for  the  reason  that  the  ruling  of  the  trial  court 
on  a  motion  for  a  new  trial  cannot  be  assigned  for 
error  in  this  state.  Our  Code  has  made  no  provision 
for  reviewing  the  ruling  of  the  trial  court  on  such 
motion,  and  therefore  this  court  cannot  examine  the 
same. ' ' 

In  State  v.  Becker,  12  Or.  318  (7  Pac.  329),  the  court 
says: 

* '  The  appellant  was  convicted  of  the  crime  of  arson. 
A  motion  was  made  for  a  new  trial,  on  the  ground 
that  one  of  the  jurors  had  drank  intoxicating  liquors 
during  the  trial,  and  also  on  the  ground  of  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict.  The 
motion  was  denied;  hence  tMs  appeal.  The  questions 
raised  are  not  the  subject  of  an  appeal,  as  has  just 
been  shown  in  the  case  of  Kearney  v.  Snodgrass,  12  Or. 
311  (7  Pac.  309),  and  the  authorities  there  cited.'* 

In  State  v.  McDonald,  8  Or.  113,  the  court  says : 

**This  motion  (for  a  new  trial)  being  based  on  mat- 
ters dehors  the  record  was  addressed  to  the  sound  dis- 
cretion of  the  court  below,  and  cannot  be  assigned  and 
reviewed  on  appeal.  The  Code  provides  that  'after 
hearing  the  appeal  the  court  must  give  judgment  with- 
out regard  to  the  decision  of  questions  which  were  in 
the  discretion  of  the  court  below.*  *  *  This  court  has 
heretofore  ruled  to  this  effect  in  several  cases.  * ' 

6.  The  Civil  Code,  Section  548,  was  so  amended  in 
1907  as  to  allow  an  appeal  from  an  order  setting  aside 
a  judgment  and  granting  a  new  trial;  but  an  order 
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denying  a  motion  for  a  new  trial  is  not  an  appealable 
order.  The  amendment  referred  to  does  not  apply  to 
criminal  actions.  The  order  denying  a  motion  for  a 
new  trial  is  not  an  appealable  order;  and  hence  we 
cannot  consider  it. 

7.  The  defendant  contends,  also,  that  the  trial  conrt 
erred  in  permitting  the  state  to  impeach  the  witness 
Fonda  Pender,  by  introducing  public  records,  show- 
ing that  she  was  not  married  to  the  defendant  at  the 
time  she  testified  she  was.  We  have  read  carefully 
Mrs.  Fonda  Pender's  evidence,  and  we  find  that  her 
evidence  was  not  at  all  important.  She  was  in  Polk 
Coimty  at  the  time  that  the  murder  was  committed 
and  for  some  time  thereafter.  The  evidence  admitted 
tended  to  show  that  she  was  not  married  to  the  de- 
fendant at  the  date  that  she  said  she  was.  The  date 
of  their  marriage  was  not  material.  If  the  admission 
of  said  record  in  evidence  was  error,  it  was  harmless. 
The  evidence  that  she  gave  was  nearly  all  immaterial, 
and  the  facts  that  she  stated  that  had  any  bearing  on 
the  case  were  testified  to  by  other  witnesses  or  were 
not  disputed.  Proving  that  she  and  the  defendant 
were  not  married  at  the  date  stated  by  her  did  not 
affect  the  substantial  rights  of  the  defendant.  Sec- 
tion 1626,  L.  0.  L.,  requires  this  court  to  disregard 
technical  errors,  defects  and  exceptions  which  do  not 
affect  the  substantial  rights  of  parties.  It  is  not  neces- 
sary to  decide  whether  the  admission  of  said  evi- 
dence was  error,  as  we  hold  that  it  did  not  affect  the 
substantial  rights  of  the  defendant. 

8.  The  defendant  asserts  also  that  the  case  should 
be  reversed  because  the  district  attorney,  who  tried  the 
case  in  the  court  below,  in  his  argument  to  the  jury, 
went  out  of  the  record  and  made  objectionable  refer- 
ences to  one  of  the  witnesses  for  the  defendant    The 
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defendant  failed  to  mention  this  in  his  assignments  of 
error.    The  remarks  are  as  follows : 

**  There  is  Craddock,  the  man  who  owes  his  job  and 
his  position  to  Logan,  but  what  does  this  man  Craddock 
sayf 

Counsel  for  the  defendant  objected  to  said  remark 
and  asked  the  court  to  instruct  the  jury  to  disregard 
it.     The  district  attorney  then  said : 

**  •  •  But  it  seems  that  after  this  man  Craddock 
had  been  here  upon  the  stand  Saturday,  and  had  so 
glibly  testified  to  facts  as  he  called  them  here,  he  went 
back  to  Portland  in  company  with  Logan  and  in  com- 
pany with  another  of  Logan's  clients  that  he  just  kept 
out  of  the  penitentiary.  They  went  to  do  a  little 
experimenting. ' ' 

This  also  was  objected  to.  Some  of  the  remarks  of 
the  district  attorney  were  improper. 

In  the  argument  of  cases  district  attorneys  have  no 
privileges  that  other  counsel  have  not.  It  is  their  duty 
to  keep  within  the  facts  testified  to,  and  not  to  permit 
their  zeal  to  carry  them  beyond  their  limits  as  coun- 
sel, and  it  is  the  duty  of  trial  courts  to  keep  all  counsel 
within  proper  limits.  Trial  courts  are  armed  with 
ample  power  to  do  so.  When  counsel  step  beyond  the 
facts  of  the  case,  in  their  arguments,  trial  courts  should 
stop  them  and  compel  them  to  desist,  and,  if  they  state 
any  facts  not  in  evidence,  the  court  should  instruct  the 
jury  to  disregard  them. 

In  this  cas^  the  district  attorney  did  not  attempt 
to  state  any  material  facts  concerning  the  matters  in 
issue.  He  said  that  the  witness  Craddock  owed  his 
job  and  position  to  Logan,  one  of  the  attorneys  for  the 
defendant ;  but,  if  the  bill  of  exceptions  states  all  that 
he  said  on  that  point,  neither  the  jury  nor  the  court 
knew  what  was  meant  by  the  statement.    We  think  that 
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the  remarks  made  by  counsel  and  objected  to  were  im- 
proper, but  that  they  were  not  prejudicial  to  the  de- 
fendant, and  that  we  have  no  right  to  reverse  the 
judgment  on  account  thereof. 

If  the  district  attorney  had  stated  to  the  jury  mate- 
rial facts  not  in  evidence,  tending  to  show  the  guilt  of 
the  defendant,  a  different  question  would  be  presented. 
What  the  district  attorney  said  was  in  criticism  of  a 
witness,  but  it  was  not  sufficient  to  be  prejudicial  to 
the  defendant.  Counsel  should  make  their  criticisms 
within  the  testimony,  and  it  is  the  duty  of  trial  courts 
to  see  that  they  do  so. 

We  find  no  reversible  error,  and  the  judgment  of  the 
court  below  is  affirmed. 

Affibmbd.    Beheabinq  Denied. 

Mr.  Chief  Justice  McBride^  Mb.  Justice  Easik  and 
Mb.  Justice  Moobb  concur. 


Argned  June  30,  diimissed  July  21,  1914. 

CHASE  V.  OREGON  CITY. 

(143  Pac.  629.) 

Sminent  Domain — ^Proceedings — OoUateral  Attack. 

1.  The  jurisdiction  and  regularity  of  proceedings  to  condemn  a 
street  which  is  to  connect  with  a  proposed  bridge  and  passenger 
elevator  cannot  be  tried  out  in  proceedings  to  punish  a  violation  of 
an  order  enjoining  the  construction  of  the  bridge  and  elevator  aa  a 
nuisance. 

[As  to  pendency  of  suit  for  damages  for  unlawful  entry  on 
land  as  bar  to  condemnation  proceedings,  see  note  in  Ann.  Cas. 
1913D,  601.] 

fiijnnction— Violation— What  Oonstitntas. 

2.  After  the  condemnation  of  a  street  to  connect  with  a  proposed 
bridge  and  passenger  elevator,  the  location,  opening  and  improvement 
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of  the  Btreet  are  not  in  disregard  of  an  order  enjoining  tlie  construc- 
tion of  the  bridge  and  elevator  as  a  nuisance. 

[Ai  to  remedies  of  property  owners  for  damages  accruing  *after 
condemnation,  see  note  in  5  Am.  St.  Rep.  537.] 

Original  proceeding  in  Supreme  Court. 

This  proceeding  is  by  Sarah  A.  Chase  against  the 
city  of  Oregon  City  and  the  Oregon  Bridge  &  Con- 
struction Company  for  contempt  of  court  in  violating 
a  temporary  writ  of  injunction.  The  facts  involved 
in  this  proceeding  are  stated  in  the  opinion  of  the 
court.  Dismissed. 

Mr.  Joseph  E.  Hedges  and  Mr.  Charles  D.  Latou- 
rette,  for  plaintiff. 

Mr.  Christian  Schuebel,  for  defendants. 

Department  2.  Mb.  Justicb  Eakin  delivered  the 
opinion  of  the  court. 

This  is  an  original  proceeding  for  contempt  against 
the  oflScers  of  Oregon  City.  During  the  year  1912 
Oregon  City  was  authorized  by  vote  to  construct  a  pas- 
senger elevator  to  transport  passengers  from  the 
business  'portion  of  the  city  to  an  elevation  of  about 
100  feet  up  on  to  the  bluff  in  the  residence  portion  of 
the  city.  The  city  was  proceeding  to  locate  and  con- 
struct the  elevator  with  a  bridge  or  trestle  from  the 
top  of  the  elevator  shaft  on  to  the  bluff,  and  selected 
the  location  for  the  elevator  on  lower  Seventh  Street, 
the  bridge  therefrom  to  land  on  the  bluff  between 
Sixth  and  Seventh  Streets  extended  on  land  claimed 
by  the  plaintiff.  On  April  9,  1913,  the  city,  by  resolu- 
tion, directed  the  city  engineer  to  make  and  file  a  sur- 
vey and  plat  of  a  street  on  plaintiff's  land  along  the 
top  of  the  bluff  from  Seventh  Street  to  Sixth  Street 

7SO».— « 
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to  connect  with  the  landing  of  the  bridge,  which  he 
did ;  and  the  council  adopted  the  report  and  attempted 
to  proceed  according  to  the  charter  to  condemn  the 
right  of  way  therefor,  and  appointed  viewers  to  as- 
sess the  damages  resulting  to  property  owners.  In 
the  attempt  by  the  viewers  to  assess  the  damages  and 
benefits  resulting  from  the  condemnation  they  allowed 
to  plaintiflf  as  damages  to  her  property  the  sum  of 
$1,500.  She  appeared  at  the  hearing  before  the 
viewers,  and,  being  dissatisfied  with  the  assessment 
of  the  damages  in  her  favor,  appealed  therefrom  to  the 
Circuit  Court,  and  the  trial  of  the  question  of  dam- 
ages in  the  Circuit  Court  resulted  in  a  verdict  and 
judgment  in  her  favor  and  against  the  city  for  $1,600 
and  costs,  which  amount  the  city  tendered  to  her. 
On  October  16,  1913,  she  commenced  a  suit  to  enjoin 
the  city  and  its  ofiicers  from  proceeding  with  the  con- 
struction of  said  elevator  and  bridge,  alleging  that  it 
would  be  a  nuisance  upon  her  property.  A  temporary 
injunction  was  granted.  The  city,  after  tendering  the 
amount  of  the  damages  allowed  her  in  the  proceeding 
to  condemn  the  street,  proceeded  with  the  location, 
opening  and  improvement  thereof  from  Seventh  to 
Sixth  Streets  on  and  northwesterly  or  west  of  block 
34  and  upon  land  belonging  to  her,  which  acts  of  tne 
oflScers  and  their  employees  constitute  the  contempt 
of  which  she  complains  as  being  in  violation  of  the  in- 
junction order  of  the  Circuit  Court.  The  contempt 
proceeding  is  submitted  on  the  motion  and  affidavit 
filed  by  her  and  the  answer  thereto.  Defendants  rely 
upon  the  fact  that  their  acts  charged  to  be  in  dis- 
obedience of  the  injunction  order  were  in  taking  pos- 
session of  the  condemned  ground  for  the  proposed 
street,  and  not  in  the  performance  of  any  acts  en- 
joined by  the  injunction  order.    Plaintiff's  ground  of 
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complaint  in  the  equity  suit  against  the  construction 
of  the  elevator  and  bridge  is  that  the  erection  thereof 
will  place  the  south  end  of  the  bridge  on  her  prop- 
erty and  thereby  create  and  maintain  a  continuing 
trespass  and .  nuisance,  and  without  authority  take 
part  of  her  property,  obstruct  the  view  from  her 
premises,  greatly  depreciating  the  value  of  her  prop- 
erty, and  be  to  her  an  irreparable  damage.  The  pur- 
pose  of  that  suit  was  to  prevent  the  building  of  the 
elevator  and  bridge  therefrom  to  the  bluff,  which  con- 
templates acts  separate  from,  and  independent  of,  the 
condemnation  proceeding  for  a  street,  except  that  the 
bridge  is  to  land  on  property  claimed  by  her  included 
in  the  street.  At  the  time  the  suit  was  commenced  the 
proceeding  to  condemn  the  way  for  a  street  had-  been 
commenced  and  the  damages  to  plaintiff  had  been 
assessed,  and  the  attempted  condemnation  was  not 
mentioned  in  the  suit. 

1.  Petitioner  urges  that  the  description  of  the  street 
is  so  indefinite  as  to  be  void  for  any  purpose.  We 
think  that  the  description  is  not  so  indefinite  as  to 
render  the  proceeding  void.  The  matter  was  before 
the  council  with  the  engineer's  survey  of  the  proposed 
street  for  the  purpose  of  locating  a  street  on  block  34, 
owned  by  the  plaintiff,  and  to  include  the  ground 
between  block  34  and  the  edge  of  the  bluff.  The  en- 
gineer was  not  as  technical  as  he  should  have  been  in 
describing  the  survey.  He  should  have  given  the 
course  from  the  starting  point,  instead  of  saying  45 
degrees  to  the  right  from  High  Street  to  the  begin- 
ning of  the  curve,  and  should  have  set  his  compass 
on  it  and  told  us  in  what  direction  he  was  working. 
If  there  should  arise  a  doubt  in  regard  to  the  location 
of  the  west  line  of  High  Street,  then  the  whole  survey 
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would  be  thrown  in  doubt  However,  beginning  at 
the  northeast  comer  of  block  34,  the  proposed  street 
being  between  that  block  and  the  bluff,  there  can  be 
no  uncertainty  that  the  surveyor's  face  was  to  the 
westward,  and  45  degrees  to  the  right  from  High 
Street  could  be  only  to  the  westward;  and,  for  the 
same  reason,  the  arc  of  the  circle  would  necessarily 
be  toward  the  northwest.  But  we  think  that  is  not  an 
issue  that  can  be  tried  out  in  this  proceeding.  The 
jurisdiction  and  regularity  of  condemnation  proceed- 
ings should  be  tried  out  by  writ  of  review  or  some 
direct  proceeding  for  that  purpose,  but  is  not  neces- 
sary to  be  determined  here. 

2.  It  does  not  appear  that  the  acts  complained  of 
were  in  disregard  of  the  injunction  order,  and  the 
proceeding  should  be  dismissed. 

It  is  so  ordered.  Dismissed. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Argued  Hay  i,  affirmed  Jun^  30,  rehearing  denied  September  8,  1914. 

CRANSTON  V.  WEST  COAST  LIFE  INS.  CO.* 

(142  Pac.  762.) 

Insurance— Actlona  on  Life  Inaorance  Policies— Nonsuit. 

1.  In  an  action  on  an  ingurance  policy,  the  principal  issue  being 
whether  the  insurer  waived  conditions  that  the  policy  should  not  take 
effect  until  the  first  premium  should  have  been  paid  and  the  policy 
delivered,  that  premiums  are  payable  at  the  home  office  of  the  com- 
pany or  to  agents  producing  receipts  signed  by  certain  officers,  and 
that  only  the  president  or  a  vice-president,  together  with  the  secre- 
tary or  assistant  secretary,  and  they  only  in  writing,  can  modify  the 
contract,  where  there  was  evidence  that  the  insured  gave  a  note  for 
the  first  premium  to  the  agent  of  the  company,  and  that  the  general 
agent  was  charged  with  the  premium,  though  the  soliciting  agent  after 

*See6d  Or.  427. 
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transf erring  the  note  to  an  innocent  purchaser  never  paid  the  proceeds 
to  the  general  agent  or  to  the  company,  a  nonsuit  was  properly  denied. 

[As  to  parol  evidence  to  show  waiver  of  provisions  in  policy, 
see  note  in  Ann.  Cas.  19140,  59.  As  to  waiver  of  conditions  re- 
quiring payment  before  delivery  of  insurance  policy,  see  note  in 
57  Am.  Bep.  514.] 

Prlndj^  and  Agent— Batlflcation  of  TTn«iitliorised  Act  of  Agent. 

2.  The  ratification  of  an  unauthorized  act  of  an  agent  must  be 
found  in  the  intention  of  the  principal,  either  express  or  implied,  but 
the  circumstances  may  be  such  that  the  law  will  recognize  a  eon* 
structive  intention  where  none  actually  existed. 

Principal  and  Agent— Anthority  of  Agent— '*BatiflcartioiL** 

3.  ''Ratification"  takes  place  when  one  person  adopts  a  contract 
for  him  and  in  his  name  which  was  not  binding,  because  the  person 
who  made  it  was  unauthorized. 

[Effect  of  ratification,  see  note  in  5  Am.  St.  Bep.  109.] 

Principal  and  Agent— Authority  of  Agent— Batiflcation  it  a  Qneetton 
of  Fact 

4.  Batification  is  a  question  of  fact,  usually  turning  on  the  conduct 
of  the  principal  in  relation  to  the  contract  or  the  subject  of  it  from 
which  his  intention  may  be  reasonably  inferred. 

Principal  and  Agent— Avthorlty  of  Agent— What  Evidence  is  Snffl- 
dent  Batiflcation. 

5.  Deliberate  and  continued  action  of  a  principal  with  knowledge 
of  the  facts  consistent  with  an  intention  to  adopt  the  contract,  or 
inconsistent  with  a  contrary  intention,  is  sufficient  evidence  of  ratifica- 
tion. 

Principal  and  Agent  Accepting  Benefite— Batification. 

6.  Whenever  a  principal  accepts  the  benefits  of  his  agent's  unau- 
thorized acts  with  knowledge  of  all  material  facts,  he  ratifies  them. 

[Effect  of  retention  by  principal  of  benefit  of  loan  procured 
by  agent  without  authority,  see  note  in  Ann.  Cas.  1913E,  1115.] 

Principal  and  Agent— Authority  of  Agent— Batiflcation. 

7.  Silent  acquiescence  with  full  knowledge  of  the  material  facts 
may  amount  to  a  ratification  if  continued  for  an  unreasonable  time 
and  third  persons  have  acted  in  reliance  upon  and  been  prejudiced  by 
such  acquiescence,  especially  where  an  agent|  not  a  stranger,  has 
exceeded  his  authority. 

Xnenraaee— Batiflcation  of  Utianthoriaed  Acts  of  Agent. 

8.  Since  a  ratification  may  be  inferred  from  the  mere  habits  of 
dealings  between  the  parties,  the  custom  of  an  insurance  company 
in  dealing  with  its  general  agent  in  the  matter  of  premiums  might 
give  opportunity  for  the  agent  to  accept  promissory  notes  for  pre* 
miums,  he  becoming  liable  to  the  company  for  its  share  thereof,  not* 
withstanding  provisions  of  the  policy  as  to  payment  of  premiums. 

msorance — ^Agents — ^Batiflcation  of  Unauthorised  Acts. 

9.  The  material  facts,  the  knowledge  of  which  affect  the  question 
of  an  insurance  company's  ratification  of  a  contract  issued  by  an 
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agent  without  a  eash  payment  of  the  first  premium  are  that  the  policy 
of  insurance  has  been  delivered  to  the  insured  and  the  payment  of 
the  premium  made  to  the  general  agent  or  to  a  subagent  authorized 
by  him,  the  manner  of  making  the  payment,  whether  by  negotiable 
paper  or  otherwise,  not  being  of  vital  consequence. 

Insurance— Agenti—Batiflcation  of  Unantliorised  Acts. 

10.  Where  the  officers  of  an  insuranee  company  had  opportunity 
to  inform  themselves  as  to  the  circumstances  of  the  delivery  of  a 
policy  and  the  arrangement  as  to  the  premium,  and  failed  to  do  so, 
it  would  be  equivalent  to  such  knowledge. 

[As  to  silence  as  ratification  of  act  of  stranger,  see  note  in 
Ann.  Cas.  1912B,  151.] 

Principal  and  Agent— Antbority  of  Agent— Batiflc&tion. 

11.  A  ratification  of  an  agent's  acts  is  not  required  to  be  in  writ- 
ing by  the  fact  that  the  authority  of  the  agent  is  in  writing  but  that 
rule  applies  only  where  the  statute  requires  the  authority  to  be  in 
writing. 

[Ratification  of  what  contracts  not  possible,  see  note  in  59  Am, 
St.  Bep.  638.] 

Appeal  and  Error— Beriew— Harmless  Error— Instractions. 

12.  In  an  action  on  an  insurance  policy,  instructions  that  the 
burden  was  on  plaintiff  to  show  that  it  was  agreed  between  the 
soliciting  agent  and  the  insured  that  the  insured's  note  was  to  be 
accepted  as  payment  of  the  premium  in-  place  of  payment  in  the  man- 
ner required  by  the  policy  and  to  show  that  the  agent  was  authorized 
to  do  80,  or  that  after  full  knowledge  and  understanding  of  the 
transaction  the  company  ratified  it,  that  there  was  no  competent 
proof  that  the  agent  had  authority  to  receive  the  note,  and  whether 
the  company  became  bound  depended  wholly  on  whether  it  ratified 
the  act,  and  that  the  burden  is  on  plaintiff  to  show  ratification,  and 
if  the  insurer  charged  the  gener^  agent  with  the  premium  and  ac- 
cepted his  credit  and  held  him  liable  therefor  in  place  of  the  insured, 
and  with  that  understanding  caused  the  policy  to  be  delivered  to  the 
insured,  that  would  constitute  a  ratification,  but  that  merely  an 
account  with  the  general  agent,  without  any  understanding  that  the 
company  accepted  his  credit,  does  not  constitute  a  ratification,  were 
favorable  to  defendant,  and  hence  not  ground  for  reversaL 

From  Baker:  Gustav  Anderson,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Bean. 

This  is  an  action  by  Irene  M.  Cranston  as  the  bene- 
ficiary named  in  the  policy  of  insurance  written  by 
the  West  Coast  Life  Insurance  Company  on  the  life 
of  Walter  A.  Cranston,  deceased,  husband  of  the 
plaintiff.  The  trial  of  this  cause  in  the  lower  court 
resulted  in  a  verdict  for  the  plaintiff,  on  which  a  judg- 
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ment  was  entered,  from  which  the  defendant  appeals. 
This  is  the  second  appeal  in  this  case.  A  judgment 
for  the  plaintiff  entered  upon  a  directed  verdict  at 
the  first  trial  of  the  case  was  reversed  by  this  court : 
See  Cranston  v.  West  Coast  Life  Ins.  Co.,  63  Or.  427 
(128  Pac.  427).  The  plaintiff  in  her  original  com- 
plaint alleged  that  under  the  contract  of  insurance 
between  Walter  A.  Cranston  and  the  defendant  com- 
pany the  former  had  performed  all  the  conditions 
therein  contained  on  his  part  to  be  performed.  The 
evidence  introduced  at  the  first  trial,  tending  to  show 
a  waiver  of  the  conditions  precedent  by  the  defendant 
company,  was  not  accepted  as  sustaining  the  allega- 
tions of  the  original  complaint  setting  forth  perform- 
ance by  Cranston.  Upon  the  second  trial,  the  plain- 
tiff  in  her  amended  complaint  set  forth  a  cause  of 
action  which  recognized  certain  conditions  precedent 
in  the  policy  of  insurance,  the  nonperformance  of 
which  by  Cranston  the  plaintiff  alleged  had  been 
waived  by  the  defendant  company,  and,  further,  that 
certain  unauthorized  acts  of  the  agents  of  the  com- 
pany resulted  in  a  contract  of  insurance  coming  into 
existence  between  the  company  and  Cranston,  by  rea- 
son of  the  subsequent  ratification  of  such  acts  by  the 
company,  in  the  following  manner:  Waite  Thurston, 
agent  of  the  company,  who  solicited  the  application 
for  the  insurance,  accepted  from  Walter  A.  Cranston 
his  negotiable  promissory  note  in  the  principal  sum 
of  $27.95,  payable  to  the  order  of  Waite  Thurston  60 
days  after  date,  in  full  payment  and  satisfaction  of 
the  first  premium,  and  in  consideration  of  the  issu- 
ance of  the  policy  of  insurance.  Thereafter,  on  Sep- 
tember 1,  1910,  the  defendant  in  consideration  thereof 
executed,  transmitted  and  delivered  to  its  general 
agent  at  Portlandi  Oregon,  who,  in  turn,  transmitted 
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to  its  soliciting  agent  Waite  Thurston  of  Baker  City, 
Oregon,  the  policy  of  insurance  on  the  life  of  Walter 
A.  Cranston,  in  the  sum  of  $1,000,  payable  to  plaintiff 
after  notice  and  proof  of  the  death  of  the  insured. 
The  defendant  delivered  the  policy  of  insurance  to 
Cranston,  and  charged  to  the  account  of  H.  T.  Booth, 
its  general  agent,  the  amount  of  the  premium,  $27.95, 
thereby  substituting  the  liability  of  the  agent  for  that 
of  the  insured. 

The  defendant,  in  its  answer  to  the  amended  plead- 
ing, denies  all  the  facts  showing  its  liability.  In 
paragraph  6  the  defendant  admits  that  on  or  about 
the  24th  day  of  August,  1910,  one  Waite  Thurston  re- 
ceived and  accepted  from  Walter  A.  Cranston  his 
written  negotiable  promissory  note  in  the  principal 
sum  of  $27.95,  due  60  days  after  date,  payable  to  Waite 
Thurston  or  to  his  order,  and  admits,  further,  that 
said  promissory  note  was  thereafter  negotiated  by 
Thurston,  before  the  same  was  due,  to  innocent  holders 
thereof  for  value.  The  defendant  denies  paragraph  7 
of  the  amended  complaint,  except  only  that  it  admits 
that  it  executed  and  issued  the  policy  of  insurance  in 
controversy  in  this  case  on  the  life  of  Walter  A.  Cran- 
ston  in  favor  of  the  plaintiff  as  beneficiary,  and  de- 
livered it  to  H.  T.  Booth,  general  agent,  by  placing  the 
same  in  the  United  States  mails.  A  denial  is  contained 
in  the  ninth  paragraph  of  the  answer,  except  that  the 
defendant  admits  that,  in  accordance  with  its  rules  and 
customs,  its  general  agents  were  responsible  to  it  for 
all  premiums  received  by  them  on  behalf  of  the  com- 
pany, and  that  the  general  agents  were  required  to 
remit  to  the  defendant  company  at  stated  intervals 
moneys  received  by  them  and  due  and  payable,  and 
that  such  general  agents  were  and  are  required  to  fur- 
nish and  keep  in  force  a  good  and  sufficient  bond  for 


Sept.  1914.]    Cranston  v.  West  Coast  Life  Ins.  Co.      121 

the  faithful  performance  of  their  duties.  The  defend- 
ant avers  that  any  pretended  payment  of  said  premium 
on  said  policy  of  insurance  by  said  Walter  A.  Cran- 
ston to  Waite  Thurston  by  delivering  to  him  the 
promissory  note  alleged  in  plaintiff's  complaint  was 
wholly  without  effect  and  null  and  void,  and  was  not 
such  a  payment  of  the  premium  on  the  policy  of  in- 
surance as  was  by  the  terms  and  conditions  thereof 
made  a  condition  precedent  to  the  policy  of  insur- 
ance becoming  operative  and  valid;  that  the  defend- 
ant company  at  no  time  had  any  knowledge  of  the  fact 
that  the  policy  of  insurance  had  been  delivered  to 
Walter  A,  Cranston,  or  that  he  in  pretended  payment 
of  the  first  premium  thereon  had  delivered  to  Thur- 
ston the  promissory  note  alleged  in  the  plaintiff's  com- 
plaint until  long  after  the  death  of  the  assured,  and 
until  the  respective  rights  and  liabilities  of  the  plain- 
tiff herein  and  the  defendant  had  become  vested  and 
fixed  thereby. 

The  reply  put  in  issue  the  new  matter  contained  in 
the  answer.  At  the  close  of  the  plaintiff's  case  the 
defendant's  counsel  moved  the  court  for  a  judgment 
of  nonsuit,  which  was  denied.  The  defendant  assigns 
this  as  error.  Affibmbd.    Behsabinq  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Holman  £  Hampson  and  Messrs.  McColloch 
A  McColloch,  with  an  oral  argument  by  Mr.  Alfred  A. 
Hampson. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Clifford  d  Correll,  with  an  oral  argument  by 
Mr.  Morton  D.  Clifford. 
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Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

.  1.  A  detailed  statement  of  the  facts  and  circum- 
stances occurring  on  the  first  trial  may  be  found  in 
the  former  opinion,  and  it  is  unnecessary  to  detail 
the  same  matters  here.  The  assignments  of  error 
raise  three  principal  questions  for  review  in  this  court. 
First.  That  the  court  erred  in  refusing  to  grant 
the  defendant's  motion  for  a  judgment  of  nonsuit. 
The  main  question  is  whether  or  not  the  defendant 
waived  the  following  conditions  contained  in  the 
application  which  was  incorporated  into  the  policy 
of  insurance: 

''I  hereby  agree  as  follows:  That  if  this  application 
is  accepted,  the  policy  issued  hereunder  shall  not  take 
effect  until  the  first  premium  shall  have  been  paid 
and  accepted  by  said  company  or  its  authorized  agent 
and  such  policy  delivered  to  and  accepted  by  me  while 
I  am  in  good  health.  •  •  »' 

And  also  the  following  statements  indorsed  upon 
the  policy: 

*'A11  premiums  on  this  policy  are  due  and  payable 
at  the  home  office  of  the  company  in  the  City  of  San 
Francisco,  but  may  be  paid  to  agents  of  the  company 
producing  receipts  signed  by  the  president  or  a  vice- 
president,  secretary,  or  assistant  secretary,  and  coun- 
tersigned by  such  agents.  *  *  Only  the  president,  or  a 
vice-president,  together  with  the  secretary  or  assistant 
secretary  (and  they  only  in  writing  signed  by  them) 
have  power  on  behalf  of  the  company  to  issue  permits, 
or  make  or  modify  this  or  any  contract,  or  extend  the 
time  for  making  any  premium  payment,  and  the  com- 
pany shall  not  be  bound  by  any  promise  or  represen- 
tation heretofore  or  hereafter  given  by  any  person 
other  than  the  above-named  oflScers,  and  by  them  only 
in  writing  and  signed  conjointly  as  stated.'' 
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It  is  contended  by  the  plaintiflf  that  the  condition 
precedent  of  paying  the  premium  was  waived  by  the 
delivery  of  the  promissory  note  of  Walter  A.  Cran- 
ston to  Waite  Thurston,  the  soliciting  agent,  and  his 
acceptance  of  it,  and  the  subsequent  delivery  of  the 
policy  of  insurance  by  him  to  Cranston,  and  that  such 
action  by  the  agents  of  the  defendant  company  was 
ratified  by  the  latter  by  delivering  the  policy  and 
charging  the  premium  to  H.  T.  Booth,  the  general 
agent.  However  it  may  be  as  to  the  knowledge  of 
the  company  in  regard  to  the  acceptance  of  the  prom- 
issory note,  it  is  clear  that  it  forwarded  the  policy 
of  insurance  to  its  general  agent  for  delivery  to  the 
assured.  The  jury  were  warranted  in  finding  that 
the  company  thereby  impliedly  authorized  the  gen- 
eral agent  to  make  satisfactory  arrangements  in  re- 
gard to  the  payment  of  the  premium,  and  trusted  to 
him  to  do  so,  and  that  the  action  of  the  agent  was 
ratified  by  the  delivery  of  the  policy  and  allowing 
the  same  to  be  retained  by  the  assured  from  Septem- 
ber 1, 1910,  until  his  death,  January  31,  1911. 

H.  T.  Booth,  the  general  agent  of  the  company,  was 
called  as  a  witness  by  the  plaintiff,  and  testified,  in 
substance,  that  he  received  the  policy  by  mail  the  last 
of  August,  and  forwarded  it  to  Waite  Thurston,  with 
a  transmittal  letter  to  the  effect  that  the  policy  was 
inclosed  for  delivery  to  the  insured,  for  collection  of 
the  premium  in  due  course,  and  for  the  remittance  of 
the  same ;  that  he  remembered  no  special  instructions ; 
that  Waite  Thurston  remained  around  for  six  weeks 
or  two  months,  collected  a  number  of  premiums  that 
the  company  did  not  get,  and  left  the  country;  that 
they  had  never  been  able  to  locate  him ;  that  he  knew 
of  the  note  after  Thurston  had  left ;  that  he  then  made 
it  his  business  to  try  and  trace  the  note,  and  found 
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that  it  had  been  sold ;  that  he  sometimes  sent  receipts 
with  a  policy  for  delivery,  and  sometimes  did  not. 
He  further  testified : 

^^I  had  an  accruing  interest  in  the  business  done  in 
the  State  of  Oregon  and  this  necessitated,  frequently, 
there  was  certain  charges  against  it  and  in  due  course 
of  time  they  adopted  a  credit  account  of  premiums  and 
the  premium  of  Walter  A.  Cranston  became  charged 
tome/' 

That  he  had  no  correspondence  with  the  company 
in  regard  to  the  policy  before  the  death  of  Walter 
A,  Cranston.  That  the  company  made  no  objection 
to  the  policy  being  out,  because  they  had  the  premium 
charged  to  him.  That  he  awaited  Cranston's  pleas- 
ure until  after  the  latter  became  of  age,  and  the 
next  information  that  he  received  was  that  Cranston 
was  dead.  That  he  did  not  send  a  receipt  with  the 
policy.  On  cross-examination  he  stated  that  the 
charge  was  absolute  when  the  policy  was  retained  in 
the  hand  of  Cranston  more  than  60  or  90  days.  That 
under  the  practice  if  a  policy  was  not  delivered  and 
was  returned  with  the  premium  receipt  to  the  com- 
pany, the  charge  against  the  general  agent  would  be 
canceled. 

Mr.  Julian  Sonntag,  secretary  and  treasurer  of 
the  company,  who  resided  in  San  Francisco,  was 
asked  to  state  in  his  deposition  what  action  was  taken 
by  the  West  Coast  Life  Insurance  Company  as  a  re- 
sult of  the  receipt  of  the  application  of  Walter  A. 
Cranston  for  a  policy.    He  answered: 

*'We  executed  policy  No.  5557,  and  on  or  about 
September  2,  1910,  sent  it  to  H.  T.  Booth,  our  general 
agent  at  Portland,  for  delivery.  *  * 

'*Q.  State  what  instructions,  if  any,  were  given  by 
you  to  the  said  H.  T.  Booth  in  regard  to  the  delivery 
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of  said  policy  and  said  receipt  to  the  said  Walter  A. 
Cranston. 

''A.  No  specific  instructions  other  than  the  general 
instructions,  with  which  Mr.  Booth  was  very  familiar, 
that  the  policy  and  receipt  were  not  to  be  delivered 
until  satisfactory  arrangements  for  the  payment  of 
the  premium  had  been  made.  •  • 

**Q.  Explain  the  system,  or  manner  of  doing  busi- 
ness under  which  this  company  acts  in  relation  with 
its  state  agents  so  far  as  making  charges  against  them 
for  premiums  on  policies  of  insurance  is  concerned, 
when  said  policies  and  the  accompanying  official  re- 
ceipts for  the  payment  of  the  first  premiums  have  been 
delivered  by  the  company  to  a  state  agent. 

**A.  When  a  policy  and  premium  receipt  are  sent 
to  an  agent,  an  entry  is  made  in  the  company's  books 
to  that  effect,  and  said  entry  remains  unchanged  until 
the  company  receives  the  premium,  either  through  the 
agent  or  from  the  insured,  when  the  account  is  given 
credit  therefor.  This  procedure  is  called  *  charging 
the  agent's  account,'  and  is  for  the  purpose  of  keep- 
ing track  of  policies  and  receipts  issued.  If  the  pre- 
mium be  not  paid  and  the  receipt  be  returned  to  this 
office,  the  entry  is  canceled,  the  policy  of  course  not 
being  in  effect.  •  • 

**Q.  State  briefly  the  policy  of  the  company  in  re- 
gard to  accepting  anything  other  than  a  cash  payment 
for  the  insured  for  premiums,  and  its  policy  in  regard 
to  permitting  its  agents  to  accept  in  payment  of  pre- 
miums anything  other  than  cash. 

*'A.  The  company  itself  accepts  nothing  but  cash 
payments  from  its  agents  for  premiums;  what  ar- 
rangements the  agent  may  make  under  his  contract 
with  the  company  with  the  insured  the  company  does 
not  inquire  into, .  and  has  no  means  of  knowing ; 
any  other  settlement  for  the  premium  than  cash  is 
upon  the  agent's  own  responsibility." 

Mr.  Sonntag  also  testified  that  the  company  dealt 
through  the  general  agent,  Booth,  who  was  authorized 
to  employ  subagents.    He  stated  that  Booth  ^'was  not 
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authorized  to  deliver  the  policy  until  the  payment  of  the 
premium.  What  the  agent  accepted  in  payment  of  the 
premium  was  a  matter  between  the  agent  and  the  in- 
sured of  which  the  company  could  have  and  did  have 
no  knowledge.*'  To  the  question,  "Was  he  authorized 
to  take  the  note  of  Walter  A.  Cranston  or  the  note 
of  any  person  in  Ueu  of  cash  payment  for  said  first 
premium f  he  answered:  **Not  on  behalf  of  the 
company.  The  company  recognizes  nothing  but  cash 
payments,  and  if  the  agent  accepted  a  note  in  lieu 
thereof  it  was  on  his  own  responsibility,  and  was  his 
personal  private  business."  On  cross-examination 
he  testified  that  he  never  called  on  Cranston  for  this 
premium;  that  he  wrote  to  Booth  about  it  and  other 
premiums,  and  kept  the  policy  alive ;  that  the  regula- 
tions as  to  charging  the  agent  were  not  in  writing; 
that  that  was  the  practice  of  the  company. 

On  December  19,  1910,  Walter  A.  Cranston  wrote 
to  the  defendant  as  follows : 

**  Keating,  Oreg.,  Dec.  19,  1910. 
"West  Coast  Life  Insurance  Co. 

"Gentlemen:  I  am  a  minor  under  age  and  my 
guardian  objects  to  me  taking  out  a  policy  and  will 
not  let  me  have  the  money  to  pay  the  note,  but  if  you 
will  wait  until  January  12,  1911,  I  will  be  of  age  and 
can  pay  it  then.  Yours  truly, 

"Waltbb  Cranston.** 

We  look  through  the  record  in  vain  for  any  evidence 
that  Walter  A.  Cranston  repudiated  the  policy  or 
note,  either  before  or  after  he  became  of  age.  His 
letter  in  regard  to  waiting  until  he  would  be  of  age, 
and  that  he  could  then  pay  it,  can  be  construed  only 
as  a  request  for  time  to  make  payment  The  state- 
ment of  the  secretary  and  treasurer  of  the  company 
that  any  other  settlement  for  the  premium  than  cash 


Sept.  1914.}     Cranston  v.  West  Coast  Lipb  Ins.  Co.      127 

is  upon  the  agent's  own  responsibility,  taken  with  the 
allegations  of  the  answer  noted  above,  tended  to  show, 
and  the  jury  were  warranted  in  concluding  therefrom, 
that  the  general  agent  of  the  company  was  authorized 
to  accept  property  or  promissory  notes  in  payment 
of  the  premium,  he  and  his  bondsmen  being  respon- 
sible to  the  company  for  a  payment  in  cash  of  the 
amount  so  accepted;  that  such  authority  was  implied 
when  the  cojnpany  forwarded  the  policy  to  its  gen- 
eral agent  for  delivery.  The  soliciting  agent,  Thur- 
ston, was  responsible  to  the  general  agent,  H.  T.  Booth. 
The  company  did  not  deal  with  the  subagents.  It  ap- 
pears that  Booth  forwarded  the  policy  to  Thurston 
for  unconditional  delivery  to  Cranston,  which  delivery 
was  made.  The  policy  remained  in  Cranston's  pos- 
session without  any  claim  on  the  part  of  the  com- 
pany that  it  should  be  canceled  until  after  the  death 
of  the  insured,  on  January  31,  1911.  After  proof  was 
made  the  company  forwarded  a  check  to  a  bank  at 
Baker  for  payment  of  the  claim.  Afterward  the  check 
was  recalled  at  the  instigation  of  its  general  agent 
Booth,  on  account  of  a  failure  of  the  subagent  to 
make  proper  returns  of  the  collection,  for  in  effect 
Thurston  had  collected  the  premium  by  negotiating 
and  receiving  money  upon  the  note,  a  large  part  of 
which,  as  a  matter  of  fact,  belonged  to  him. 

It  was  stated  by  Mr.  Justice  McBridb,  in  Francis 
V.  Mutual  Life  Ins.  Co.,  55  Or.  280,  at  page  288  (106 
Pac.  323,  at  page  326),  as  follows: 

**It  was  conceded  on  the  trial  that  a  policy,  regular 
in  form,  was  actually  signed  by  the  company  and  sent 
by  mail  to  its  office  in  Seattle.  In  the  absence  of  evi- 
dence of  any  other  motive,  the  natural  inference  from 
this  act  would  be  that  it  was  sent  there  for  the  purpose 
of  being  delivered  to  the  deceased.    The   operations 
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of  these  gresit  insurance  companies  have  become  such 
a  part  of  our  business  life  that  judicial  notice  should 
be  taken  of  the  custom,  generally  in  vogue  among 
them,  of  forwarding  a  policy  upon  its  finid  approval 
and  execution  to  some  agent  in  the  vicinity  of  the 
residence  of  the  applicant,  for  delivery  to  him :  Miller 
V.  Northwestern  Mutual  Life  Ins.  Co.,  Ill  Fed.  465 
[49  C.  C.  A.  330].  •  •  Where  a  company  receives  an 
application  for  insurance,  acts  upon  it,  signs  and  seals 
a  policy,  complete  in  form,  and  forwards  it  to  its  agent 
for  delivery  to  the  person  insured,  the  poficy  is  deemed 
to  have  been  issued  from  the  date  of  its  deposit  in  the 
mails"  (citing  numerous  authorities). 

From  the  execution  of  the  policy  in  question  and 
the  forwarding  of  the  same  to  its  general  agent  for 
delivery,  as  explained  by  the  evidence,  the  jury  were 
warranted  in  finding  that  the  company  authorized  its 
general  agent  to  deliver  the  policy  to  the  assured 
upon  arrangements  being  made  for  a  payment  of  the 
premium  satisfactory  to  the  agent,  and  that  Booth 
by  forwarding  the  policy  to  his  subagent  authorized 
the  unconditional  delivery  thereof  to  Cranston. 

The  defects  in  the  former  trial,  as  indicated  by  the 
opinion  of  the  court  discussing  the  same,  were  cured 
upon  the  second  trial.  The  evidence  upon  the  points 
in  question  was  sufficient  to  go  to  the  jury.  There 
was  no  error  in  denying  the  motion  for  a  nonsuit. 

2.  The  ratification  of  an  unauthorized  act  of  an 
agent  must  be  found  in  the  intention  of  the  principal, 
either  express  or  implied,  to  ratify :  31  Cyc.  1260.  In 
most  cases  it  is  this  intention,  as  manifested  by  the 
principal's  acts  and  statements,  rather  than  by  his 
profession  as  to  ratification,  that  must  determine 
whether  the  principal  had  a  legal  intent  to  ratify; 
Forsyth  v.  Day,  46  Me.  176 ;  Oregon  By.  Co.  v.  Oregon, 
R.  d  N.  Co.,  28  Fed.  (CO.)  505.    The  circumstances 
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may  be  such  that  the  law  will  recognize  a  constrnctive 
intentioii  to  ratify  where  none  was  actually  intended : 
Smith  V.  Fletcher,  75  Minn.  189  (77  N.  W.  800) ;  St. 
Louis  Gunning  Adv.  Co.  v.  Wanamaker  <&  Brown,  115 
Mo.  App.  270  (90  S.  W.  737). 

3,  4.  The  jury  might  fairly  have  concluded  that  the 
insurance  company,  by  permitting  the  policy  of  in- 
surance to  be  retained  by  the  assured  for  some  months, 
by  *' keeping  it  alive**  (in  the  language  of  the  officer 
of  the  company),  and  by  executing  and  forwarding 
the  draft  to  the  bank,  thereby  accepting  the  benefits 
of  the  transaction  conducted  by  and  through  its  agent, 
acquiesced  in  and  ratified  whatever  the  agent  had  done 
in  the  matter;  that  the  real  controversy  was  between 
the  company  and  its  general  agent  on  account  of  the 
acts  of  the  subagent  whom  the  general  agent  had  ap- 
pointed and  for  whom  he  was  responsible ;  that  these 
matters  wece  not  the  faults  of  Walter  A.  Cranston. 
Batification  takes  place  when  one  person  adopts  a 
contract  made  for  him  and  in  his  name,  which  was  not 
binding  upon  him  because  the  person  who  made  it  was 
not  authorized  to  do  so.  Batification  is  a  question  of 
fact,  and  in  a  great  majority  of  instances  turns  on 
the  conduct  of  the  principal  in  relation  to  the  alleged 
contract,  or  the  subject  of  it,  from  which  his  purpose 
and  intention  in  regard  thereto  may  be  reasonably 
inferred:  Story,  Agency  (9  ed.),  §  253  et  seq.;  Baker 
V.  Seaweard,  63  Or.  350  (127  Pac.  961). 

5.  Deliberate  and  continued  action  of  the  principal, 
with  a  knowledge  of  the  facts,  consistent  with  an  inten- 
tion to  adopt  the  contract,  or  inconsistent  with  a  con- 
trary intention,  is  sufficient  evidence  of  ratification: 
Oregon  Ry.  Co.  v.  Oregon  R.  d  N.  Co.,  28  Fed.  (C.  C.) 
505. 

72  0r.— • 
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6,  7.  Whenever  a  principal  accepts  the  benefits  of 
his  agent's  unauthorized  acts  with  knowledge  of  all 
the  material  facts,  he  ratified  the  same.  Silent  acqui- 
escence with  full  knowledge  of  the  material  facts  may 
amount  to  a  ratification  if  continued  for  an  unreason- 
able length  of  time,  and  third  persons  have  acted  in 
reliance  upon  and  have  been  prejudiced  by  such  acqui- 
escence, especially  where  an  agent,  not  a  stranger,  has 
exceeded  his  authority:   1  Elliott,  Contracts,  §  459. 

8.  In  many  cases  a  ratification  will  be  inferred  from 
the  mere  habits  of  dealing  between  the  parties :  Story, 
Agency,  (9  ed.),-§  260.  Hence,  the  policy  of  the  com- 
pany in  dealing  with  its  general  agent  in  the  matter  of 
premiums  had  an  important  bearing  upon  the  question 
at  issue.  The  custom  in  vogue,  as  shown  by  the  evi- 
dence, left  ample  opportunity  for  the  agent  to  accept 
promissory  notes  for  premiums ;  he  becoming  liable  to 
the  company  for  its  share  thereof.  There  was  nothing 
strange  or  novel  about  the  transaction. 

9,  10.  The  question  arises  as  to  what  were  the 
material  facts  of  which  the  company  must  have  had 
knowledge,  or  an  opportunity  of  acquiring  knowledge, 
as  a  foundation  for  a  ratification.  They  were  that  the 
policy  of  insurance  had  been  delivered  to  Walter  A, 
Cranston  and  payment  of  the  premium  made  to  the 
general  agent  of  the  company,  or  to  a  subagent  author- 
ized by  him.  Under  the  evidence  in  the  case  the  man- 
ner of  making  such  payment,  whether  with  farm 
produce  or  negotiable  paper,  was  not  of  vital  conse- 
quence. The  evidence  tends  to  show  that  the  com- 
pany was  content  to  look  to  its  agent  for  the  cash. 
The  plaintifiF  was  required  to  show  that  the  company 
had  knowledge  of  the  facts  constituting  the  transaction. 
If  the  oflScers  of  the  company  had  an  opportunity 
to  inform  themselves  of  the  facts  and  circumstances 
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of  the  delivery  of  the  policy  and  the  arrangement 
as  to  the  premimn,  and  failed  to  do  so,  it  would 
be  equivalent  to  such  knowledge:  Beinhard,  Agency, 
§140. 

**  Where  the  owner  of  real  estate  makes  a  power  of 
attorney^ to  an  agent  to  sell  the  land  of  the  owner, 
but  does  not  by  such  power  of  attorney  authorize  the 
agent  to  make  conveyance  thereof,  and  the  agent,  in 
excess  of  his  authority,  makes  such  a  conveyance 
thereof,  as  well  as  sale,  the  principal,  upon  being  in- 
formed, may  reject  such  sale ;  but  if  he  approves  what 
has  been  done  in  his  name,  and  accepts  notes  and  mort- 
gage given  by  the  purchaser,  and  insists  upon  their 
payment  after  being  informed  of  the  conveyance,  he 
thereby  ratifies  the  conveyance  and  the  effect  of  the 
power  of  attorney  to  convey  as  executed  by  the  agenf : 
Beinhard,  §  141. 

The  oJBScers  of  the  defendant  company  surely  had 

ample  opportunity  and  time  to  inform  themselves  as 
to  the  matter  of  the  collection  of  the  premiums.  They 
never  by  letter  of  inquiry  or  in  any  manner  ques- 
tioned the  transaction.  They  allowed  the  policy  to 
be  outstanding  and  kept  it  alive  until  after  the  death 
of  the  assured. 

11.  It  is  urged  by  the  learned  counsel  for  defendant 
that  as  the  authority  of  its  agent  was  in  writing  the 
ratification  must  also  be  in  writing  (citing  Slotboom 
V.  Simpson  Lumber  Co.,  67  Or.  516,  135  Pac.  889). 
That  rule  obtains  where  the  statute  requires  the 
authority  of  an  agent  to  be  in  writing,  and  is  not 
applicable  to  the  facts  in  the  case  at  bar.  The  author- 
ities above  referred  to  so  indicate. 

The  main  purpose  of  the  clause  in  the  application 
that  the  policy  issued  should  not  take  effect  until  the 
"first  premium  shall  have  been  paid"  and  the  policy 
delivered  and  accepted  by  the  assured  while  in  good 
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health  was  apparently  to  gaard  against  a  claim  that 
there  was  a  contract  of  insurance  prior  to  the  issnanoe 
of  the  policy.  When  the  policy  was  issued  and  deliv- 
ered, it  was  a  circumstance  that  strongly  indicated 
to  the  jury  that  the  premium  had  been  paid,  or  that 
satisfactory  arrangements  had  been  made  therefor. 
The  following  authorities  are  instructive,  and  apply 
with  much  force  to  the  facts  in  this  case :  In  Sheldon 
V.  Atlantic  Fire  <&  Marine  Ins.  Co.,  26  N.  Y.  460  (84 
Am.  Dec.  213),  it  is  said: 

"A  general  agent  of  the  insurer  may  waive  a  con- 
dition in  the  policy  that  no  insurance  should  be  con- 
sidered as  binding  until  actual  payment  of  the  pre- 


mium. ' ' 


In  Goit  V.  National  Protection  Ins.  Co.,  25  Barb. 
(N.  Y.)  189, 191,  it  is  stated: 

*'It  is  a  well-settled  maxim  that  a  party  may  waive 
the  benefit  of  any  condition  or  provision  made  in  his 
behalf,  no  matter  in  what  manner  it  may  have  been 
made  or  secured.  •  •  It  extends  to  all  provisions, 
even  constitutional  and  statutory,  as  well  as  conven- 
tional. The  law  will  not  compel  a  man  to  insist  upon 
any  benefit  or  advantage  secured  to  him  individually. 
Hence  it  was  the  privilege  of  the  insurers  in  this  case, 
if  they  elected  so  to  do,  to  waive  the  condition  making 
the  actual  payment  of  the  premium  a  condition  pre- 
cedent to  the  binding  eflScacy  of  any  insurance,  as  it 
was  a  provision  inserted  for  their  benefit,  and  in  which 
they  alone  were  interested.*' 

See,  also,  Lawrence  v.  Penn  Mutual  Life  Ins.  Co., 
113  La.  87  (36  South.  898, 1  Ann.  Cas.  965) ;  Carson  v. 
Jersey  City  Ins.  Co.,  43  N.  J.  Law,  300  (39  Am.  Rep. 
584). 

12.  The  second  and  third  questions  raised  by  the 
defendant  are  that  the  court  erred  in  instructing  the 
jury  as  to  what  acts  would  constitute  a  ratification  by 
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the  company  of  the  unauthorized  acceptance  by  Thurs- 
ton of  the  promissory  note  of  Walter  Cranston,  and 
the  delivery  of  the  policy  to  him  without  the  prior 
payment  of  the  premium  thereon,  and  that  the  instruc- 
tions were  inconsistent.  Over  the  objection  and  ex- 
ception of  the  defendant  the  court  instructed  the 
jury  to  the  effect  that  the  burden  of  proof  was  upon 
the  plaintiflF  to  show  that  it  was  agreed  and  under- 
stood by  and  between  the  said  Thurston  and  the  in- 
sured that  the  note  was  to  be  received  and  accepted 
as  and  for  complete  payment  and  satisfaction  of  the 
premium,  in  place  of  payment  in  the  manner  required 
and  specified  in  the  policy,  and  further  to  show  that 
Thurston  was  in  fact  authorized  by  the  company  so 
to  do,  or  that  after  full  knowledge  and  understanding 
of  the  transaction  the  company  ratified  it.  The  court 
further  instructed  the  jury  that  there  was  no  com- 
petent proof  that  Thurston  had  authority  to  receive 
the  note  or  bind  his  principal,  and  therefore  whether 
or  not  the  company  became  bound  thereby  depended 
wholly  upon  whether  the  evidence  showed  that  the 
company  thereafter  ratified  the  act  with  full  knowl- 
edge thereof.  The  court  instructed  the  jury  as  fol- 
lows: 

**  Plaintiff  also  alleges  that  the  defendant  substi- 
tuted and  accepted  the  liability  of  its  general  agent 
Booth  for  the  liability  of  said  Cranston  for  said  pre- 
mium, and  that  the  company  thereby  ratified  the  acts 
of  the  soliciting  agent  and  waived  performance  of 
the  conditions  expressed  in  the  policy  and  the  applica- 
tion. This  is  also  denied  by  the  defendant,  and  this 
puts  upon  plaintiff  the  burden  of  proof  thereof.  As 
to  this  feature,  you  are  instructed  that  if  you  find 
from  the  evidence  this  said  contract  or  understanding 
was  had  between  said  general  agent  Booth  and  the 
company,  and  that  after  acceptance  of  the  application 
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for  the  insurance  the  company  did  charge  said  Booth 
with  said  premium^  and  accepted  his  credit  and  held 
him  liable  therefor,  in  place  of  Cranston,  and  with 
that  understanding  caused  the  policy  to  be  delivered 
to  Cranston,  the  insured,  that  would  constitute  a  rati- 
fication binding  upon  the  company  independent  of 
whatever  authority  Thurston  may  have  had  at  the 
time  he  received  the  note;  but,  on  the  other  hand, 
merely  keeping  an  account  with  the  general  agent 
without  any  understanding  that  the  company  did  in 
fact  accept  his  credit  and  his  liability  in  heu  of  Cran- 
ston would  not  constitute  such  ratification.'' 

If  the  instructions  given  brought  the  issues  within 
too  narrow  limits,  this  was  favorable  to  the  defend- 
ant. Taken  all  together,  the  charge  was  under  the 
evidence  and  circumstances  of  the  case  fair  to  the  de- 
fendant. 

We  find  no  error  in  the  record  to  sustain  a  reversal. 
The  judgment  of  the  lower  court  is  affirmed. 

AFFIBlkCED.      BbHSABING  DbNIED. 

Mb.  Justiob  Bubnbtt  delivered  the  following  dis- 
senting opinion : 

This  is  the  second  appeal  in  this  case,  a  judgment 
for  the  plaintiff  having  been  reversed  by  the  decision 
of  this  court  reported  at  63  Or.  427  (128  Pac.  427). 
The  facts  disclosed  in  the  present  record  are  iden- 
tically the  same  that  appeared  on  the  former  appeal. 
That  decision  became  the  law  of  the  case,  and  is  binding 
on  all  subsequent  litigation  between  the  same  parties 
for  the  same  thing:  Section  756,  L.  0.  L.;  Powell  v. 
D.  S.  A  G.  R.  R.  Co.,  14  Or.  22  (12  Pac.  83) ;  Thompson 
V.  Hawley,  16  Or.  251  (19  Pac.  84) ;  Applegate  v.  Dow- 
dl,  17  Or.  299  (20  Pac.  429) ;  Kane  v.  Rippey,  22  Or. 
299  (29  Pac.  1005) ;  Portland  Trust  Co.  v.  Coulter,  23 
Or.  131  (31  Paa  282) ;  Stager  v.  Troy  Laundry  Co., 
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41  Or.  141  (68  Pac.  405) ;  Krebs  Hop  Co.  v.  Lwesley, 
55  Or.  227  (104  Pac.  3). 

In  spite  of  the  former  decision,  however,  it  is  still 
contended  that  giving  the  note  payable  to  the  order 
of  the  soliciting  agent  as  an  individual,  without  nam- 
ing or  referring  to  the  company  in  any  way,  was  of 
itself  payment  of  the  premium.  In  Black  v.  Sippy, 
15  Or.  574  (16  Pac  418),  Mr.  Chief  Justice  Lobd  said: 

**  Nothing  is  better  settled  than  that  accepting  a 
note  is  not  payment  of  an  account,  nor  is  accepting 
one  note  in  renewal  of  another  payment  of  the  old  note, 
unless  there  is  an  agreement  that  the  note  should  be 
accepted  in  payment.*' 

This  case  has  been  followed  in  subsequent  decisions 
of  this  court  to  the  present  time :  Johnston  v.  Barrills, 
27  Or.  251  (41  Pac.  656,  50  Am.  St.  Rep.  717) ;  Schreyer 
V.  Turner  Flouring  Co.,  29  Or.  1  (43  Pac.  719) ;  Kier- 
nan  v.  Kratz,  42  Or.  474  (69  Pac.  1027,  70  Pac  506) ; 
Stringham  v.  Mutual  Ins.  Co.,  44  Or.  447  (75  Pac.  822). 
We  applied  the  principle  in  our  former  decision  to 
the  case  at  bar. 

In  order  to  bind  the  defendant  by  the  act  of  Thur- 
ston in  taking  a  note  in  his  own  name  it  must  appear 
that  Thurston  had  authority  to  thus  bind  the  company. 
There  is  no  pretense  of  any  evidence  that  Thurston 
had  such  authority.  There  is  not  a  line  of  testimony 
tending  to  show  that  the  company  even  held  him  out 
as  being  thus  authorized  to  bind  it.  On  the  contrary, 
at  the  very  inception  of  the  transaction  in  the  applica* 
tion  which  Cranston  signed  he  agreed  "that  only  the 
officers  of  the  company  at  its  home  office  can  accept 
or  reject  this  or  any  application  and  that  no  knowledge 
of  any  person  and  no  statement  made  or  given  by  or 
to  any  person  shall  bind  the  company  or  in  any  man- 
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ner  affect  its  rights,  unless  such  knowledge  and  stater 
ment  are  set  forth  in  writing  in  this  application/* 

He  thus  had  actual  notice  of  the  limitation  upon 
the  authority  of  Thurston.  The  assured  further 
agreed  in  the  same  application  that  * '  the  policy  issued  . 
hereunder  suall  not  ti^e  effect  until  the  first  premium 
shall  have  been  paid  and  accepted  by  said  company 
or  its  authorized  agent  and  such  policy  delivered  to 
and  accepted  by  me  while  I  am  in  good  health.*' 

The  policy  itself,  upon  which  the  plaintiff  relies  and 
by  which  she  must  be  bound,  having  -instituted  her 
action  upon  it,  sajrs  plainly : 

''AH  premiums  on  this  policy  are  due  and  payable 
at  the  home  office  of  the  company  in  the  city  of  San 
Francisco,  but  may  be  paid  to  agents  of  the  company 
producing  receipts  signed  by  the  president  or  a  vice- 
president,  secretary  or  assistant  secretary,  and  coun- 
tersigned by  such  agents.  Only  the  president  or  a 
vice-president,  together  with  the  secretary,  or  assist- 
ant secretary  (and  they  only  in  writing  signed  by 
them),  have  power  on  behalf  of  the  company  to  issue 
permits,  or  make  or  modify  this  or  any  contract,  or 
extend  the  time  for  making  any  premium  payment, 
and  the  company  shall  not  be  bound  by  any  promise 
or  representation  heretofore  or  hereafter  given  by  any 
person  other  than  the  above-named  officers,  and  by 
them  only  in  writing  and  signed  conjointly  as  stated.*' 

Plainer  or  more  emphatic  language  could  scarcely 
be  used  to  impart  notice  to  the  assured  of  the  limita- 
tions on  the  authority  of  the  agent  with  whom  he  was 
dealing.  Thurston  had  no  such  receipt,  and  Cranston 
dealt  with  him  at  his  own  peril,  especially  so  in  view 
of  the  many  warnings  about  limitations  on  Thurston's  . 
authority:  Baker  v.  Seaweard,  63  Or.  350  (127  Pac. 
961).  Moreover,  the  evidence  of  the  scope  of  Thur- 
ston's authority  is  in  writing  in  the  form  of  Cranston's 
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application  and  the  policy  in  question.  Hence  it  is 
reduced  to  a  question  of  law  for  the  court,  under  the 
holding  of  Baker  v.  Seaweard,  to  decide  whether  or 
not  the  agent  acted  within  the  scope  of  his  authority. 
With  all  these  restrictions  pressed  upon  his  attention 
in  writing  it  was  manifest  to  Cranston  as  a  matter  of 
law  that  Thurston  had  no  authority  to  represent  that 
a  note  to  himself  would  he  taken  as  payment  of  the 
premium.  On  well-established  principle  the  transac- 
tion cannot  rightly  be  otherwise  construed. 

The  record  is  utterly  silent  about  whether  or  not 
even  Thurston  agreed  that  the  note  should  be  taken 
in  payment  of  the  premium,  or  that  Cranston  gave  the 
note  for  the  premium.  The  burden  is  upon  the  plain- 
tiff to  show  that  such  an  agreement  was  made.  The 
only  persons  who  were  in  a  position  to  know  whether 
or  not  the  note  was  given  and  accepted  even  by  an  au- 
thorized agent  as  liquidation  of  the  premium  were 
Cranston,  who  is  dead,  and  Thurston,  who  absconded. 
No  utterance  is  attributed  to  either  of  them  on  that 
point.  The  record  discloses  that  Cranston  himself 
never  paid  the  note,  but  that  subsequent  to  his  death, 
evidently  as  an  afterthought,  some  stranger,  presum- 
ably in  the  interest  of  the  present  plaintiff,  sought  out 
the  then  holder  of  the  note  and  paid  it  to  him.  The 
fact  is  undisputed  that  the  defendant  never  received 
any  payment  whatever  on  account  of  the  policy. 

It  is  urged,  however,  that  the  company  waived  this 
condition  by  charging  the  amount  of  the  initial 
premium  to  its  general  agent  when  the  policy  was  for- 
warded to  him  for  delivery.  This,  however,  was  a 
mere  matter  of  bookkeeping,  and  even  if  the  company 
looked  to  and  expected  payment  from  its  agent,  or 
even  took  security  from  him  for  the  payment  of  pre- 
miums collected  by  him,  this  was  a  collateral  matter 
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which  did  not  concern  the  assured,  and  of  which  he 
cannot  take  advantage  because  he  was  not  a  party  to 
the  transaction.  It  is  analogous  to  the  principle  laid 
down  in  Steel  v.  Island  Milling  Co.,  47  Or.  293,  297 
(83  Pac.  783,  785),  where  Mr.  Chief  Justice  Robbbt  S. 
Bean  said : 

*'The  passing  of  the  amount  thereof  to  the  credit  of 
the  stockholder  on  the  books  of  the  company  was  a 
mere  matter  of  bookkeeping,  and  in  no  sense  amounted 
to  a  payment.  The  payment  of  a  pecuniary  obliga- 
tion is  made  by  the  delivery  of  money  or  something 
which  is  accepted  by  the  creditor  as  equivalent 
thereto*'  (citing  authorities). 

Moreover,  an  essential  element  of  waiver  is  that  it 
must  be  an  act  of  acquiescence  on  the  part  of  the  indi- 
vidual waiving  a  condition  with  full  knowledge  of  all 
the  facts  upon  which  the  waiver  depends.  Here  there 
is  no  testimony  whatever  showing  that  the  officers 
authorized  to  waive  conditions  on  the  part  of  the  com- 
pany, as  stipulated  by  the  assured  in  his  application 
and  in  the  policy  which  he  accepted,  had  the  least 
knowledge  that  Cranston  had  given  his  note  to  dis- 
charge the  initial  premium,  or  for  any  purpose.  On 
the  contrary,  the  only  evidence  in  the  case  is  to  the 
effect  that  no  one  connected  with  the  company  except 
Thurston  ever  heard  of  the  note  until  after  the  death 
of  Cranston.  The  prime  requisite  of  binding  waiver 
is  utterly  absent  in  this  case. 

By  a  strange  perversion  of  logic  the  contention  is 
made  on  behalf  of  plaintiff  that  the  company  agreed 
to  look  to  its  general  agent,  and  he  to  Cranston,  for  the 
payment  of  the  premium,  and  that  thus  a  novation  was 
formed  whereby  the  original  obligation  of  Cranston 
to  the  company  was  discharged  and  the  company 
accepted  its  general  agent  as  responsible  instead  of 
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Cranston.  The  testimony,  however,  does  not  bear  out 
this  contention,  and  neither  is  the  same  pleaded. 
Cranston  did  not  agree  to  pay  Booth,  the  general 
agent.  Neither  did  Booth  agjee  to  accept  Cranston. 
Booth  did  not  agree  to  pay  the  company  uncondition- 
ally or  at  ally  unless  he  collected  the  premium.  The 
company  did  not  agree  to  accept  Thurston,  to  whom  the 
note  was  given.  Neither  did  Thurston  agree  to  pay 
the  company.  Indeed,  the  company  does  not  appear 
to  have  had  any  direct  dealings  with  Thurston,  he 
being  a  subagent  responsible  only  to  the  general  agent 
who  appointed  him.  There  is  neither  pleading  nor 
testimony  to  sustain  a  novation.  It  takes  more  than 
two  parties  to  make  such  an  agreement,  and  there  is  an 
utter  failure  of  testimony  to  establish  an  agreement 
between  any  two  parties,  much  less  between  three  in 
this  case. 

If  we  should  yield  to  the  agrarian  communistic  spirit 
of  the  age,  it  would  naturally  follow  that  we  should 
charge  the  company  with  the  acts  of  Thurston  which 
Cranston  himself  knew  were  utterly  unauthorized,  and 
BO  award  to  the  plaintiff  a  gratuity  which  her  husband 
neglected  to  secure  for  her.  But  it  is  wrong  to  take 
something  for  nothing  even  from  a  life  insurance  com- 
pany, and  in  obedience  to  this  sound  principle  of 
morals,  as  well  as  of  law,  the  judgment  should  be 
reversed. 

Mb.  Justigb  Moohb  concurs  in  this  dissenting 
opinion. 
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Argaed  June  23,  reversed  July  7,  rehearing  denied  September  8,  1914. 

MILLER  V.  BECK. 

(142  Pac  603.) 

Vendor  and  PnrdiaMr— Blgbta  as  to  nird  Ponoiuh--Fonn6r  Pnrchaaer 
— Estoppel. 

1.  Where  defendant  accepted  a  deed  of  land  which  the  seller  had 
previously  contracted  to  sell  to  plaintiff,  and  notified  plaintiff  of  his 
ownership  of  the  land,  and  demanded  and  received  payment  of  an 
installment  of  the  purchase  price  under  the  contract,  it  became  de- 
fendant's duty  to  perform  the  seller's  contract  respecting  the  land, 
and  defendant  should  be  estopped  from  denying  such  contract. 

[As  to  notice  before  payment  which  defeats  claim  of  bona  fide 
purchaser,  see  note  in  12  Am.  Dec.  212.] 

Frauds,  Statute  of —Promise  to  Answer  for  Default  of  Another. 

2.  By  accepting  the  deed  from  the  grantor  to  the  grantee  the  latter 
agreed  to  perform  the  conditions  of  the  contract  with  a  purchaser  of 
the  land,  and  the  same  is  not,  as  between  the  ^prantee  and  the  pur- 
chaser, obnoxious  to  the  statute  of  frauds  as  being  an  agreement  to 
answer  for  the  debt  or  defaults  of  the  grantor. 

[As  to  what  is  a  contract,  within  the  meaning  of  the  statute  of 
frauds,  to  answer  for  or  pay  the  debt  of  another,  see  note  in  126 
Am.  St.  Bep.  487.] 

Vendor  and  Purchaser — ^Performance  by  Purchaser— Payment  of  Price 
— Failure  to  Sescind. 

3.  Though  a  contract  for  the  sale  of  land  provides  for  forfeiture 
in  case  of  delay  in  payment  by  the  purchaser,  an  acceptance  of  the 
money  after  it  was  due  without  objection  keeps  the  contract  alive 
for  failure  to  rescind. 

Vendor  and  Purchaser— Rescission  of  Contract— Damages    Qronnds. 

4.  Under  a  contract  to  sell  two  lots  with  a  right  of  way  over  another 
lot  till  a  road  should  be  opened  in  front  of  the  lots  sold,  the  purchaser 
was  entitled  to  rescind  the  contract  on  the  closing  of  the  right  of  way 
and  the  refusal  of  the  vendor  to  open  a  road  in  front  of  the  lots  and 
to  sue  for  damages  for  the  breach  of  contract. 

[As  to  false  statements  by  vendor  of  intention  to  make  im- 
provements affecting  property  sold  as  fraud  sufficient  to  avoid 
contract  of  sale,  see  note  in  Ann.  Cas.  1914B,  862.] 

Vendor  and  Purchaser- Remedies  of  Purchaser— BeeoTsry  of  Pay- 
ments— Conditions  Precedents 

5.  Under  a  contract  to  sell  lots  with  a  right  of  way  till  a  road 
should  be  opened  in  front  of  the  lots,  the  demand  for  the  right  of  way 
on  its  being  closed  or  for  the  road,  the  refusal  of  the  vendor  to  pro- 
vide it,  and  the  subsequent  demand  for  return  of  payments  constituted 
a  rescission  of  the  contract  by  the  purchaser  and  entitled  him  to  main- 
tain am  action  to  recover  the  payments  made  without  the  tender  of 
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pajments  aecruing  between  the  rescission  and  the  commencement  of 
the  action. 

BTldence — ^Biiotion  for  Nonsnlt—Qnestion  for  the  Jvacy. 

6.  The  testimony  and  admitted  facts  in  regard  to  the  right  of  way 
for  a  road,  and  the  failure  of  defendant  to  open  or  provide  one  as 
agreed,  were  sufficient  to  go  to  the  jury  on  that  question,  and  it  was 
error  to  sustain  the  motion  for  nonsuit. 

From  Marion:  Pebcy  R.  Kelly,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Burnett. 

On  December  20,  1910,  the  Hubbard  Investment 
Company  entered  intp  a  written  contract  with  W.  F. 
Miller,  the  plaintiff  here,  whereby  it  agreed  to  sell  to 
him,  and  he  agreed  to  buy  from  the  company,  realty 
in  Marion  County  owned  by  it  and  described  thus : 

''AH  of  tracts  numbered  twenty-four  (24)  and 
twenty-five  (25)  of  the  Dimick  Homestead  Tracts, 
which  said  tracts  are  duly  recorded  in  the  office  of  the 
county  recorder  of  said  Marion  County,  Oregon ;  also 
a  right  of  way  for  road  purposes  along  tracts  82  and 
33  of  said  Dimick  Homestead  Tracts,  until  such  time 
as  the  twenty-foot  road  along  the  front  of  said  tracts 
numbered  24  and  25  shall  have  been  opened.** 

It  is  admitted  that,  at  the  time  of  the  execution  of 
the  writing,  the  plaintiff  paid  to  the  company  $450. 
The  agreement  provides  that  there  shall  be — 

**  three  annual  payments  of  $450  each,  the  first  pay- 
ment December  20,  1911,  second  payment  December 
20,  1912,  third  payment  December  20,  1913.  And  if 
said  sums  either  principal  or  interest  shall  not  be  paid 
on  the  dates  specified  then  such  sums  shall  bear  inter- 
est from  such  dates  at  the  rate  of  6  per  cent  per 
annum ;  and  further  that  the  party  of  the  second  part 
(meaning  Miller)  shall  make  punctual  payments  of 
the  above  sums,  as  each  respectively  becomes  due,  and 
that  the  party  of  the  second  part  shall  regularly  pay 
all  taxes  and  assessments  as  they  become  due  on  said 
premises.    In   case   the   second  party,   legal   repre- 
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sentatives  or  assigns  shall  pay  the  several  sums  of 
money  aforesaid  punctually,  then  and  only  then  will 
the  first  party  cause  to  be  made  and  executed  unto  the 
second  party,  their  heirs  and  assigns,  upon  the  sur- 
rendering of  this  contract,  a  deed  conveying  said  prem- 
ises in  fee  simple.  And  it  is  hereby  agreed  and 
covenanted  by  the  parties  hereto  that  the  time  of  the 
payments  are  the  essence  of  this  contract.  And  in 
case  the  said  second  party  shall  fail  to  make  the  pay- 
ments aforesaid,  without  any  failure  or  default,  then 
this  contract,  so  far  as  it  may  bind  the  first  party,  shall 
become  utterly  null  and  void,  all  rights  and  interests 
thereby  created  shall  utterly  cease  and  determine,  and 
the  right  of  possession  and  all  equitable  and  legal 
rights  in  the  premises  hereby  contracted  shall  revert 
and  revest  in  said  party,  without  any  declaration  of 
forfeiture  or  act  of  re-entry,  or  any  other  act  by  said 
first  party  to  be  performed.  And  the  said  party  of 
the  second  part  covenants  and  agrees  to  surrender 
unto  said  party  of  the  first  part  the  said  land  and 
appurtenances  without  delay  or  hindrance,  and  no 
court  shall  relieve  the  party  of  the  second  part  from 
failure  to  comply  strictly  and  literally  with  this 
contract.  •  •  ** 

After  alleging  the  corporate  character  and  existence 
of  the  Hubbard  Investment  Company,  its  ownership 
of  lots  32  and  33  above  mentioned,  and  the  making  of 
the  contract  already  noticed,  the  complaint  states  in 
substance  that  the  company  put  the  plaintiff  into  pos- 
session of  the  premises  and  right  of  way,  and  that  he 
remained  thus  holding  it  until  the  passage  over  lots 
32  and  33  was  closed  up;  that  about  March  11,  1911, 
the  company  conveyed  to  the  defendants  lots  24  and 
25  already  contracted  to  the  plaintiff  upon  the  stipu- 
lation between  the  company  and  the  defendant  that 
the  latter  should  assume  and  carry  out  all  the  terms 
of  the  pi'evious  covenant  made  between  the  company 
and  the  plaintiff;  that -the  company  thereupon  duly 
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assigned,  transferred  and  delivered  the  contract  to  the 
defendant  with  its  deed,  and  as  a  part  of  the  bargaia 
between  them  allowed  the  defendant  all  the  sums  paid 
by  the  plaintiff  to  it  on  account  of  the  purchase  price 
of  the  premises.  Further  averment  of  the  plaintiff 
is  to  the  effect  that  immediately  thereafter  the  defend- 
ant notified  plaintiff  that  he  had  purchased  lots  24  and 
25  and  plaintiff's  contract  with  the  corporation,  and 
that  he  would  thereafter  collect  t)ie  installments  due 
thereon  and  carry  out  the  contract  betweeii  the  plain- 
tiff and  the  company,  to  which  plaintiff  duly  assented. 
The  defendant  admits  notifying  the  plaintiff  that  he 
was  the  owner  of  the  premises  in  question,  and  that  all 
subsequent  payments  on  the  contract  were  to  be  made 
to  him,  but  does  not  admit  that  he  agreed  to  carry  out 
the  contract.  The  plaiutiff  further  alleges  and  the 
defendant  admits  that: 

*'0n  the  21st  of  December,  1911,  said  plaintiff  paid 
to  said  defendant  the  sum  of  $250  on  said  contract,  the 
amount  due  at  that  time  thereon,  and  the  same  was  re- 
ceived by  said  defendant  and  duly  credited  on  said 
contract.  *  *  That  thereafter,  on  April  20, 1912,  plain- 
tiff paid  to  the  defendant  on  said  contract  the  further 
sum  of  $286.62 ;  the  same  being  the  amount  of  the  in- 
stallment, principal  and  interest  due  thereon  at  that 
time,  which  was  received  by  said  defendant  as  a  pay- 
ment on  said  contract  and  duly  credited  the  same 
thereon.  *  *  That  thereafter  plaintiff  further  paid 
the  taxes  on  said  premises  for  the  year  1911,  amount- 
ing to  the  sum  of  $11.52." 

In  addition  to  this  the  complaint  avers  that,  after 
entering  into  the  contract  for  the  sale  of  the  premises, 
the  company  conveyed  lots  32  and  33  to  other  parties, 
who  closed  up  the  passage  across  those  tracts  and 
stopped  plaintiff  from  the  use  thereof;  that  no  one 
opened  the  20-foot  roadway  in  front  of  lots  24  and  25, 
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and  tfie  plaintiflf  is  entirely  cut  off  from  any  access 
to  those  premises;  that  he  notified  the  defendant  of 
the  closure  of  the  way  over  lots  32  and  33,  and  de- 
manded of  him  that  he  protect  that  passage  or  open 
the  road  in  front  of  the  premises  which  were  the  sub- 
ject of  the  contract  for  purchase.  Continuing,  the 
complaint  asserts  that  the  defendant  refused  to  pro- 
tect the  one  way  or  to  open  the  other,  in  consequence 
of  which  plaintiff  demanded  repayment  of  all  sums  of 
money  paid  on  the  contract,  as  well  as  the  taxes  men- 
tioned, but  that  the  defendant  refuses  to  repay  any  of 
the  money.  By  reason  of  the  alleged  violation  of  the 
contract  by  the  defendant,  the  plaintiff  claims  to  be 
damaged  in  the  amount  of  the  payments  and  demands 
judgment  for  them.  The  answer  admits  the  convey- 
ance from  the  company,  which  contains  this  condition : 

'*This  conveyance  is  made  subject  to  a  certain  con- 
tract of  sale  and  the  terms  thereof  dated  December 
20,  1910,  between  the  grantors  herein  and  W.  F, 
Miller." 

Apart  from  this  and  the  other  admissions  already 
noted,  the  answer  denies  the  complaint  in  toto.  For 
affirmative  matter  the  answer  alleges  in  substancie  the 
conveyance  from  the  investment  company  to  the  de- 
fendant, with  the  words  already  mentioned,  and  states 
that  in  June,  1912,  the  plaintiff  informed  the  defend- 
ant of  the  closure  of  the  way  over  lots  32  and  33, 
whereupon  they  agreed  that  the  plaintiff  would  open 
the  roadway  in  front  of  lots  24  and  25  and  remove 
brush  therefrom  if  the  defendant  would  furnish  lum- 
ber and  timber  necessary  to  build  culverts  across  the 
ditches  on  that  roadway;  that  the  defendant  agreed 
thereto  and  furnished  the  material  for  the  culverts; 
that  the  plaintiff  himself  opened  the  roadway  in  front 
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of  the  lots  in  question;  and  that  the  same  has  heen 
open  ever  since.  The  new  matter  in  the  answer  was 
denied  hy  the  reply,  and  in  that  pleading  the  plaintiff 
farther  alleged,  as  an  estoppel  against  the  defendant, 
his  representations  to  the  plaintiff  about  the  contract 
and  his  collection  from  the  plaintiff  of  the  payments 
already  mentioned.  At  a  jury  trial  the  defendant 
moved  for  nonsuit  on  the  grounds: 

**  First.  That  there  has  been  no  agreement  shown 
between  the  Hubbard  Investment  Company  and  the 
defendant  herein,  whereby  the  defendant  Geo.  N.  Beck 
assumed  the  obligations  of  the  Hubbard  Investmert 
Company  with  reference  to  this  contract. 

''Second.  That  there  is  no  allegation  in  the  com- 
plaint, and  there  is  no  proof  offered,  of  a  tender  of 
the  purchase  price  under  this  contract  before  the 
bringing  of  the  action. 

**  Third.  The  testimony  shows  that  the  plaintiff 
had  not  complied  with  his  portion  of  the  contract  prior 
to  the  commencement  of  this  action. 

''Fourth.  There  is  nothing  in  the  testimony  to 
show  that  the  defendant  has  failed  to  do  all  of  the 
things  which  were  required  even  of  the  Hubbard 
Investment  Company  under  the  contract. 

"Fifth.  Neither  have  they  proven  any  such  facts 
as  would  stop  the  defendant  from  denying  the  relation- 
ship, which  is  incumbent  upon  them  to  prove  in  order 
to  hold  him  under  this  contract. 

"Sixth.  For  the  further  reason  that  there  has  been 
no  eviction  shown,  and  under  the  terms  of  the  con- 
tract plaintiff  was  not  entitled  to  the  possession  of  the 
premises  until  he  tendered  the  purchase  price  and  had 
a  deed.*' 

The  court  sustained  the  motion  for  nonsuit  for  the 
reason  that  there  is  no  allegation  in  the  complaint 
specifying  that  the  payment  due  in  December,  1912, 
was  tendered,  and  because  the  money  was  not  brought 
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into  court.    From  the  consequent  judgment  of  nonsuit, 
the  plaintiff  has  appealed. 

Bbvbbsed.    Beheabiko  Dbkied. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Hiram  Overton  and  Mr,  Frank  Holmes. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  C.  Winslow. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court 

The  lots  were  sold  as  noted  in  the  contract  with  ref- 
erence to  a  recorded  plat  of  the  tracts  mentioned,  a 
copy  of  which  was  introduced  in  evidence  without  ob- 
jection. Delineated  on  this  plat  is  a  roadway  along 
the  east  boundary  of  the  premises  which  the  plaintiff 
agreed  to  purchase.  The  west  line  of  lot  25  is  common 
with  the  east  boundary  of  lot  33,  immediately  north  of 
which  is  lot  32,  bordering  upon  another  roadway 
outlined  upon  the  map. 

1.  In  our  judgment,  when  the  defendant  accepted 
from  the  company  the  deed  with  the  condition  already 
noted,  notified  the  plaintiff  of  his  ownership  of  the 
land,  and  demanded  and  received  payment  of  the  in- 
stallment on  the  purchase  price,  the  legal  effect  of  the 
transaction  was  to  cast  upon  the  defendant  the  duty 
of  performing  the  contract  respecting  the  land.  By 
the  transaction  there  was  created  between  the  plaintiff 
and  the  defendant  a  quasi  privity  of  both  estate  and 
contract.  At  least  the  defendant  is  estopped  to  deny 
that  conclusion,  which  is  tantamount  to  proof  of  such 
an  engagement  made  by  the  defendant. 

2.  As  between  the  parties  to  this  action,  that  result 
is  not  obnoxious  to  the  statute  of  frauds.    The  defend- 
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ant  did  not  agree  with  the  plaintiff  to  answer  for  the 
debt  or  default  of  the  company,  but  he  did  agree  with 
the  corporation  to  perform  its  contract  with  Miller. 
His  duty  in  that  behalf  is  embodied  in  the  written  deed 
which  he  accepted  and  in  the  contract  to  which  the 
deed  refers.  This  convention  was  for  the  benefit  of 
Miller,  and,  under  proper  conditions,  he  can  enforce 
such  remedy  as  may  be  appropriate  for  the  breach 
thereof  by  Beck:  Feldman  v.  McGuire,  34  Or.  309 
(55  Pac.  872) ;  Oregon  MUl  Co.  v.  Kirkpatrick,  66  Or. 
21  (133  Pac.  69). 

3.  The  initial  relation  of  the  parties  being  thus  de- 
termined, we  proceed  to  consider  the  effect  of  the  sub- 
sequent proceeding.  It  appears  upon  the  face  of  the 
complaint  that  Miller  was  tardy  in  making  payment  of 
the  installment  due  December  20,  1913.  He  himself 
declares  that  it  was  not  until  the  next  day  that  he  paid 
anything  upon  that  part  of  the  purchase  price,  and 
then  only  $250,  and  that  it  was  not  until  the  subsequent 
April  that  he  paid  the  remainder  due  the  previous 
December  20th,  witii  interest.  Under  the  terms  of  the 
contract,  if  Beck  had  chosen  to  enforce  it,  he  could 
have  refused  the  payment  made  the  day  after  it 
became  due,  and  at  once  declared  a  forfeiture  of  the 
contract,  leaving  Miller  without  remedy;  but  he  did 
not  do  this.  He  admits  accepting  payment  of  the 
money  and  interest  after  the  same  became  due  as 
stipulated.  The  mere  failure  to  pay  promptly  did  not 
necessarily  work  a  rescission  of  the  contract.  The 
acceptance  of  the  money  after  it  was  due  without  objec- 
tion keeps  the  contract  alive:  Higinbotham  v.  Frock, 
48  Or.  129  (83  Pac.  536, 120  Am.  St.  Rep.  796) ;  Davis 
v.  Wilson,  55  Or.  403  (106  Pac.  795) ;  Graham  v.  Mer^ 
chant,  43  Or.  294,  305  (72  Pac.  1088) ;  Frink  v.  Thomas, 
20  Or.  265  (25  Pac.  717, 12  L.  B.  A.  239).    We  conclude, 
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therefore,  that  the  agreement  was  efficacious  when  the 
contention  arose  about  the  right  of  way. 

4.  Miller  engaged  to  buy,  and  the  company  obli- 
gated itself  to  sell,  not  only  the  two  lots,  but  also  ^^a 
right  of  way  for  road  purposes  along  tracts  32  and  33 
until  •  •  such  time  as  the  twenty-foot  road  along  the 
front  of  tracts  numbered  24  and  25  shall  have  been 
opened.''  Construing  this  original  contract,  it  is 
plain  that  the  purchaser  was  not  bound  to  open  the 
road  on  the  east  side  of  the  lots  purchased.  The  writ- 
ing bound  the  seller  to  a  right  of  passage  along  the 
north  line  of  32  and  33  until  the  other  road  was  opened. 
The  logical  deduction  is  that  Beck,  who,  as  we  have 
seen,  assumed  the  performance  of  this  contract,  must 
furnish  one  or  the  other  right  of  way.  His  failure  to 
do  so  on  demand  constituted  a  situation  of  which 
Miller  had  a  right  to  avail  himself-  as  a  breach  of  the 
contract  by  Beck  and  to  use  it  as  a  basis  of  rescission 
on  his  part  and  of  a  consequent  action  to  recover  the 
money  already  paid.  Up  to  that  time  the  contract 
was  unimpaired.  Although  Miller  had  been  tardy  in 
his  payments,  Beck  had  taken  his  money  without  in- 
sisting on  time  being  the  essence  of  the  contract.  The 
refusal  of  Beck  to  provide  a  right  of  way  in  one  or  the 
other  direction  constituted  pro  tanto  a  failure  of  the 
title  because  the  alternative  right  of  way  was  one  of 
the  things  for  which  the  contract  of  purchase  was 
made.  Miller,  therefore,  had  a  right  to  act  upon  this 
infraction,  rescind  the  contract,  and  sue  for  damages 
resulting  from  the  breach:  Armshy  v.  Grays  Harbor 
Commercial  Co.,  62  Or.  173  (123  Paa  32). 

5.  The  demand  for  the  right  of  way,  Beck's  refusal 
to  provide  the  same,  and  the  subsequent  demand  for 
return  of  payments  constitute  in  legal  effect  such 
rescission  of  the  contract  by  Miller.    Under  these 
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circumstanoesy  it  is  not  necessary  for  Miller  to  con- 
tinue to  perform  the  contract  or  to  tender  payments 
subsequently  due  as  a  condition  precedent  to  maintain- 
ing this  action.  Having  rightfully  elected  to  rescind 
the  contract,  its  provisions  requiring  performance 
became  inert.  A  cause  of  action  arose  at  once  upon 
the  rescission,  and  subsequent  performance  is  not 
requisite. 

6.  The  admitted  facts  and  testimony  about  the 
closure  of  the  right  of  way  and  the  failure  to  open  the 
one  indicated  on  the  map  were  sufiScient  to  allow  the 
plaintiff  to  go  to  the  jury  on  that  subject,  and  thus 
defeat  the  motion  for  nonsuit.  Of  course  it  would  be 
competent  for  the  defendant  to  show  in  his  defense 
that  a  subsequent  agreement  was  made  and  performed 
whereby  the  roadway  delineated  on  the  map  was 
opened  within  the  meaning  of  the  contract,  but  that 
feature  is  not  now  before  us.  For  the  purposes  of 
nonsuit,  we  can  only  consider  the  showing  made  by  the 
plaintiff  upon  the  pleadings  and  the  testimony.  The 
court  was  in  error  when  it  sustained  the  motion  for 
nonsuit. 

The  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent   with  this 

opinion.  Bevebsed.    Reheabino  Denied. 

» 
Mb.  Chief  Justice  MgBbide,  Mb.  Justice  Moobe  and 
Mb.  Justice  Bamsey  concur. 
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Argued  June  24,  afirmed  Jnlj  7,  reheuing  denied  September  8,  1914. 

HOBSPALl  v.  LOGAN. 

(142  Pac.  7«0.) 

Limitation  of  Action*— Operation  of  Statnte— Part  Payment 

1.  Section  24,  L.  O.  L.,  providing  that  no  acknowledgment  or 
promise  shall  be  snfflcient  evidence  of  a  new  or  continuing  contract 
to  take  the  case  out  of  the  statute  of  limitationa  unless  contained  in 
writing,  but  that  this  section  sh^l  not  alter  the  effect  of  any  pay- 
ment of  principal  or  interest,  does  not  affect  the  operation  of  Section 
25,  relating  to  the  effect  of  a  payment  of  principal  or  interest  on  an 
existing  contraet. 

[As  to  indorsement  of  payment  on  promissory  note  by  holder 
as  suiBcient  proof  of  part  payment  to  stop  running  of  statute,  see 
note  in  Ann.  Gas.  1913A,  1223.] 

Limltotlon  of  Actions— Oporatlon  of  Statnto— Pan  Payment. 

2.  Under  Section  25,  L.  O.  L.,  providing  that  whenever  any  pay- 
ment of  principal  or  interest  has  been  made  after  maturity  on  an 
existing  contract,  whether  it  be  bill  of  exchange,  promissory  note, 
bond  or  other  evidence  of  indebtedness,  the  limitation  shall  commence 
from  the  last  payment,  limitations  run  from  the  last  payment  on  an 
express  oral  contract  to  pay  a  certain  sum  for  services  of  a  physician. 

From  Coos :  John  S.  Cokb,  Judge. 

Department  1.    Statement  by  Mb.  Justicjb  Bubnbtt. 

This  is  an  action  by  William  Horsfall  against 
William  Logan. 

The  allegations  of  the  complaint  material  for  con- 
sideration are  these: 

*'That  on  or  about  August  17,  1905,  at  the  defend- 
ant's request,  the  plaintiff  performed  and  rendered 
professional  services  consisting  of  a  surgical  opera- 
tion upon  the  defendant's  wife,  for  which  services  so 
rendered  the  defendant  became  indebted  to  plaintiff  in 
the  sum  of  $210,  which  sum  the  defendant  agreed  to 
pay;  that  no  part  thereof  has  been  paid  except  $50 
August  2, 1906,  and  the  further  sum  of  $25  on  or  about 
June  1,  1910;  that  $135  remains  unpaid,  which  the 
plaintiff  claims,  together  with  6  per  cent  interest.'* 

The  defendant  "demurs  to  the  complaint  of  plain- 
tiff filed  herein  for  the  reason  that  it  appears  upon  the 
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face  thereof  that  the  action  has  not  been  commenced 
within  the  time  limited  by  the  Code  in  which  to  com- 
mence snch  action  in  that  said  cause  of  action  stated  in 
said  complaint  is  one  of  those  mentioned  in  Section  6, 
L.  O.  L.,  and  more  than  six  years  has  elapsed  between 
the  date  when  said  cause  of  action  accrued  and  the  date 
of  the  commencement  of  said  action/'  The  Circuit 
Court  overruled  the  demurrer,  and,  the  defendant  re- 
fusing to  plead  further,  judgment  was  entered  against 
him  according  to  the  prayer  of  the  complaint,  and  he 
appealed.  Affibmed.    Bbheabinq  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  O.  T.  Treadgold. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  R.  Wade. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

As  we  quote  from  his  brief : 

''The  appellant  contends  that  a  partial  payment 
alone  does  not  revive  an  oral,  implied  contract  for  the 
payment  of  money  so  as  to  prevent  the  running  of  the 
statute. ' ' 

The  fallacy  of  this  contention  is  the  assumption  that 
it  is  an  implied  contract  upon  which  the  action  is  main- 
tained. Attention  to  the  complaint  reveals  that  it  is 
an  express  contract  here  involved,  for  the  averment  is 
that  the  defendant  agreed  to  pay  the  amount  men- 
tioned. According  to  the  initial  pleading,  we  have  an 
express  original  promise. 

1.  Sections  24  and  25,  L.  0.  L.,  read  thus : 

''Sec.  24.  No  acknowledgment  or  promise  shall  be 
sufiScient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  the  case  out  of  the  operation  of  this 
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title,  unless  the  same  is  contained  in  some  writing, 
signed  by  the  party  to  be  charged  thereby;  but  this 
section  shall  not  alter  the  effect  of  any  payment  of 
principal  or  interest.'* 

^'Sec.  25.  Whenever  any  payment  of  principal  or 
interest  has  been  or  shall  be  made  upon  an  existing 
contract,  whether  it  be  bill  of  exchange,  promissory 
note,  bond,  or  other  evidence  of  indebtedness,  if  such 
payment  be  made  after  the  same  shall  have  become 
due,  the  limitation  shall  conmience  from  the  time  the 
last  payment  was  made.  * ' 

We  thus  have  two  methods  by  which  the  statute  of 
limitations  may  be  tolled,  one  by  mere  acknowledg- 
ment or  promise,  which  must  be  in  writing,  and  the 
other  by  a  payment.  The  first  section  quoted  does  not 
affect  the  operation  of  the  latter  section.  We  are  not 
concerned  with  the  provisions  of  Section  24,  for  it  is 
not  pretended  that  anything  more  than  a  payment  is 
to  be  relied  upon  here  as  keeping  the  debt  alive :  Dun- 
dee Investment  Co,  v.  Horner,  30  Or.  558  (48  Pac. 
175). 

2.  The  decision  of  the  question  involved  must  turn 
upon  the  proper  construction  to  be  placed  upon  Sec- 
tion 25.  The  defendant  argues  that  the  mention  of  the 
terms  *'bill  of  exchange,  promissory  note,  bond,  or 
other  evidence  of  indebtedness*'  limits  the  operation 
of  payment  to  those  forms  of  agreement  only,  excludes 
all  others,  and  controls  the  scope  of  the  phrase  ''exist- 
ing contract.*'  Discussing  this  question,  in  Kaiser  v. 
Idleman,  57  Or.  224,  229  (108  Pac.  193, 195,  28  L.  R.  A. 
(N.  S.)  169),  Mr.  Justice  McBride,  after  alluding  to 
the  rule  that,  when  general  words  follow  an  enumera- 
tion of  particular  things,  such  words  must  be  held  to 
include  only  such  things  or  objects  as  are  of  the  same 
kind  as  those  specifically  enumerated,  quotes  the 
following  rule : 
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**The  doctrine  of  ejusdem  generis  is  but  a  rule  of 
construction  to  aid  in  ascertaining  the  meaning  of  the 
legislature,  and  does  not  warrant  a  court  in  confining 
the  operation  of  a  statute  within  narrower  limits  than 
intended  by  the  lawmakers.  The  general  object  of 
an  act  sometimes  requires  that  the  final  term  shall 
not  be  restricted  in  meaning  by  its  more  specific 
predecessors. '  ^ 

He  then  continues : 

*^In  the  section  now  under  consideration  the  first 
language  used  is  *  payment  *  *  upon  any  existing 
contract,  whether  it  be  bill  of  exchange,  promissory 
note,  bond,  or  other  evidence  of  indebtedness.'  Here 
the  general  words  precede  the  special  enumeration, 
and  certainly  the  words  'any  existing  contract '  are 
suflBciently  broad  to  characterize  the  whole  section.'* 

The  reasoning  of  that  opinion  leads  to  the  conclu- 
sion that  the  subsequent  specific  words  **bill  of  ex- 
change, promissory  note,  bond,  or  other  evidence  of 
indebtedness ' '  do  not  limit  the  previous  general  words 
''existing  contract.''  The  general  words  do  not  fol- 
low the  particular  words.  The  reverse  is  true.  The 
agreement  of  the  defendant  to  pay  the  particular  sum 
of  $210  is  clearly  within  the  meaning  of  the  words 
''existing  contract.'* 

There  is  much  force  in  the  argument  so  skillfully 
and  plausibly  urged  at  the  hearing  that,  where  ser- 
vices are  rendered  at  the  mere  request  of  a  defendant 
without  anything  being  said  as  to  the  compensation  to 
be  allowed,  a  payment  at  any  time  thereafter  cannot 
rightfully  be  considered  as  a  continued  promise  to  pay 
more,  and  that  such  an  individual  is  entitled  to  know 
when  he  will  have  finished  paying  on  such  an  indebted- 
ness. That  argument  cannot  apply  to  this  case 
legitimately,  because  the  complaint  states  that  the  de- 
fendant agreed  to  pay  the  specified  amount.    In  the 
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illustration  put,  the  defendant  has  not  expressly  prom- 
ised anything.  From  the  transaction  the  law  implies 
a  promise  on  his  part.  In  other  words,  the  law  prom- 
ises for  him  and  imposes  upon  him  the  duty  of  paying 
according  to  the  engagement  which  it  has  constructed 
out  of  the  circumstances.  Here,  however,  the  defend- 
ant himself,  according  to  the  complaint,  has  expressly 
agreed  to  pay  this  sum  of  money.  His  subsequent 
payments  within  the  period  prescribed  by  the  statute 
of  limitations  continues  his  original  promise.  Under 
such  conditions,  the  law  imputes  to  him  language  like 
this: 

**I  promise  to  pay.  By  my  present  payment  I 
ratify  and  will  continue  the  performance  of  my  pre- 
vious agreement  to  pay  a  larger  sum.*' 

In  Creighton  v.  Vincent,  10  Or.  56,  and  Blaskower  v. 
Steely  23  Or.  106  (31  Pac.  252),  the  section  relating 
to  partial  payments  was  applied  to  and  enforced  on 
open  accounts.  These  decisions  have  been  cited  many 
times  since  their  rendition,  and  amount  to  a  rule  of 
construction  which  we  do  not  feel  at  liberty  to  disturb. 

The  judgment  is  afiSrmed. 

Affibmed.    Reheabino  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Moobb  and 
Mb.  Justice  Bamsey  concur. 


Sept.  1914.]    Loud  i;.  Qou>  Bay  Ri;altt  Co.  155 


Argaed  June  25,  affirmed  July  14,  Teliearing  denied  September  8|  1914. 

LOUD  V.  GOLD  BAY  REALTY  CO. 

(14£  Pac.  785.) 

UHam  and  BffineraliK-Mlnliig  Lleft— Anlgmnent— Bil«!hti  Aeqnlred. 

1.  TKe  right  to  a  mining  lien,  being  a  creature  of  the  statute, 
the  right  to  perfect  the  lien  is  limited  to  the  persons  who  do  the 
vrork  or  furnish  the  material  or  supplies,  and  an  assignment  before 
the  Ilea  is  recorded  carries  title  only  to  the  debt  or  chose  in  action, 
aad  not  to  the  right  to  perfect  the  lien. 

[As  to  who  is  a  "laborer,"  "workman"  or  "servant"  within  the 
meaning  of  statutes  relating  to  liens,  see  note  in  32  Am.  Bep.  264.] 

Mtnm  and  Idiianla— Idniiig  Id«iir— Bnf occ6ni6iit->W«lg!lit  of  EyI- 
dance. 

2.  In  a  suit  to  foreclose  mining  liens,  eTaden«e  examined  and  held 
to  show  that  an  assignment  of  the  liens,  though  dated  prior  to  the 
date  of  the  recording  of  the  liens,  was  in  fact  executed  subsequent 
to  such  record. 

MlnM  and  Mineral*— Mining  Xdens— Verlfleation  of  Claim. 

3.  Under  Section  7445,  L.  O.  L.,  providing  that  the  statement  for 
a  lien  on  mines  and  mining  property  shall  be  verified  by  the  oath  of 
the  claimant  or  some  other  person  having  knowledge  of  the  facts, 
an  affidavit  that  the  affiant  caused  the  notice  of  lien  to  be  prepared 
at  the  instance  and  request  of  the  claimant;  that  he  had  personal 
knowledge  of  all  the  facts  set  forth  in  the.  lien,  and  knew  the  facts 
to  be  true — ^was  a  sufficient  verification. 

Mlnea  and  Mlnerala-  Mining  Uens— Enforcement — Sufficiency  of  Eri- 
dence. 

4.  In  a  suit  to  foreclose  liens  on  a  mine  and  mining  property,  evi- 
dence held  sufficient  to  show  ^ma  facie  that  the  claims  on  which  the 
liens  are  based  were  not  paid. 

Mlnea  and  IClnenla— Mining  Liena— Effect  of  Prior  Olalma. 

5.  A  sale  of  mining  property  on  foreclosure  of  a  mortgage  ex- 
tinguishes the  liens  of  the  mortgagee  so  that  they  do  not  affect  a 
subsequent  proceeding  for  a  lien  against  the  property  for  labor  and 
supplies. 

Mlnea  and  Mlnarala— ICning  Liana-— Oonaent  of  Ownera— Notice. 

6.  Where  labor  and  supplies  for  a  mine  were  furnished  to  a  lessee, 
whose  lease  was  recorded  as  required  by  Section  7444,  L.  O.  L.,  and 
the  owner  had  not  caused  to  be  posted  at  not  less  than  three  con* 
spicuoue  places  in  the  mine  a  notice  in  writing  stating  the  name  of 
the  lessee,  and  that  the  owner  thereof  would  not  be  responsible  for 
any  debts  contracted  by  the  lessee  or  other  person  than  the  owner, 
as  required  by  the  section  referred  to,  the  persons  furnishing  the 
labor  and  supplies  were  entitled  to  liens  against  the  mine. 

[As  to  abandonment  and  forfeiture  of  mining  claimS|  see  note 
in  87  Am.  St.  Bep.  403.] 
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From  Jackson :  Frank  M.  Calkins,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bajcsby. 

This  is  a  suit  in  equity  by  G.  Loud  against  the  Gold 
Bay  Realty  Company,  a  corporation,  the  Grants  Pass 
Banking  &  Trust  Company,  a  corporation,  the  Enter- 
prise Mining  Company,  a  corporation,  Condor  Water 
and  Power  Company,  a  corporation,  Walter  S.  Brown, 
C.  B.  Ray  and  Frank  H.  Bay,  W.  A.  Jones  and  W.  C. 
Hale,  to  foreclose  liens  held  by  the  plaintiff  upon  a 
mine,  and  the  improvements  and  buildings  thereon, 
etc.  The  court  below  rendered  findings  and  a  decree 
in  favor  of  the  plaintiff  for  most  of  his  claims.  The 
defendants  appeal.  The  facts  are  stated  in  the 
opinion.  Affirmed.    BEHEABiNa  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Alfred  E.  Reames,  Mr.  Alfred  A.  Hampson  and 
Mr.  Robert  G.  Smith,  with  oral  arguments  by  Mr. 
Reames  and  Mr.  Hampson* 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  D.  Norton. 

Mb.  Justice  Bamsby  delivered  the  opinion  of  the 
court. 

This  is  a  suit  in  equity  to  foreclose  27  separate 
claims  of  lien  upon  a  quartz  mine,  comprising  the 
north  half  of  the  southwest  quarter  and  the  south  half 
of  the  northwest  quarter,  section  16,  township  36  south, 
range  4  west,  of  the  Willamette  meridian,  together 
with  the  mining  apparatus,  equipment,  quartz-mill, 
concentrator,  compressor,  air  drills,  electric  machin- 
ery, and  other  equipment  for  the  working  of  the  mine 
•and  reduction  of  ores  as  well  as  ditches,  ditch  rights 
and  water  rights,  used  for  mining  purposes  and  con- 
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nected  with  and  appurtenant  to  said  mine,  said  mine 
having  formerly  belonged  to  the  Enterprise  Mining 
Company.  The  complaint  contains  116  pages,  and,  as 
no  question  is  raised  as  to  the  sufficiency  of  any  of  the 
pleadings,  we  shall  not  make  any  summary  thereof. 
Answers  and  replies  were  filed.  The  plaintiff  had  a 
claim  against  said  mine  for  work  done  by  him,  and  he 
filed  a  claim  for  a  lien  upon  said  mine  for  the  amount 
due  him  thereon.  Twenty-six  other  persons  had 
claims  against  said  mine,  either  for  labor  or  supplies, 
and  a  claim  of  lien  for  each  of  said  persons  was  made 
out  and  filed.  The  plaintiff  claims  that  after  each  of 
said  claims  was  made  out  and  filed,  each  lien  claimant 
assigned  his  respective  claim  and  lien  to  him  for  col- 
lection thereof.  The  court  below  made  findings  and 
rendered  a  decree  in  favor  of  the  plaintiff  on  each  of 
his  27  causes  of  suit,  except  the  ninth,  the  twelfth  and 
the  twenty-third  thereof.  The  court  below  held  the 
supposed  liens  pleaded  in  the  ninth,  the  twelfth  and 
the  twenty-third  causes  of  suit  to  be  invalid. 

The  contentions  of  the  defendants,  on  the  appeal, 
are  substantially  as  follows: 

First,  that  the  liens  were  assigned  to  the  plaintiff, 
Loud,  who  was  also  one  of  the  lien  claimants,  prior  to 
the  time  when  the  liens  were  perfected  by  filing  the 
notices,  thereof  with  the  county  clerk. 

Second,  that  three  of  the  notices  of  lien  were  verified 
by  Qeorge  Loud  in  the  absence  of  the  lien  claimants. 

Third,  it  is  claimed  that  there  is  n6  proof  as  to  vari- 
ous of  the  liens,  that  the  same  have  not  been  paid. 

Fourth,  the  defendants  assert  that  the  reasonable 
value  of  the  labor  or  of  the  supplies  and  its  beneficial 
value  to  the  property  is  the  basis  of  the  right  of  lien, 
and  not  the  agreed  wages  or  the  agreed  purchase  price 
of  the  materials. 
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Fifth,  the  defendants  claim  to  have  some  prior  lien 
under  the  decree  wherein  the  receiver's  sale  was  had, 
etc 

1.  The  defendants  contend  that  the  various  claim- 
ants assigned  their  respective  claims  to  the  plaintiff. 
Loud,  before  the  claims  for  liens  were  filed  for  record, 
and  that,  for  this  reason,  they  are  invalid  as  liens. 
The  right  to  a  lien  of  this  kind  is  a  creature  of  the  stat- 
ute, and  the  right  to  perfect  such  a  lien  is  limited  to 
the  persons  who  do  the  work  or  furnish  the  material 
or  supplies:  Brown  v.  Harper,  4  Or.'^fiS;  Alderson  v. 
Lee,  52  Or.  98  (96  Pac.  234);  Phillips,  Mechanics' 
Liens  (3  ed.),  §  54.  After  the  lien  has  been  per- 
fected by  the  filing  and  recording  of  a  proper  claim  of 
lien,  it  may  be  assigned.  Courts  in  some  states  hold 
that  persons  entitled  to  liens  of  this  kind  may  assign 
their  claims,  and  that  their  assignees  may  perfect  the 
liens  after  the  assignment:  Bockel,  Mechanics'  Liens, 
§  165.  However,  the  rule  is  settled  in  this  state 
that,  if  a  person  has  a  right  to  perfect  a  lien  of  this 
nature,  and  he  assigns  his  debt  or  claim  to  another, 
his  assignee  takes  title  to  the  debt,  but  has  no  right  to 
perfect  the  lien. 

In  Alderson  v.  Lee,  52  Or.  98  (96  Pac.  234),  the  court 
says,  inter  alia: 

^ '  If,  then,  as  a  matter  of  law,  the  assignments  were 
fully  executed  before  record  thereof,  the  attempted 
liens  come  within  the  rule  and  are  imavailable;  and 
plaintiff  would  receive  choses  in  action  only  with  re- 
spect to  which  his  remedy  would  be  in  law,  and  not  in 
equity." 

In  this  case,  if  the  assignments  to  the  plaintiff  were 
fully  executed  before  the  claims  for  the  liens  were 
made  out  and  filed  for  recordi  the  plaintiff  took  noth- 
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ing  by  the  assigmnents,  but  the  debts  or  choses  in 
action. 

2.  The  plaintiff  contends  that  the  claims  for  the 
liens  were  all  properly  made  ont  and  filed  for  record 
before  the  assignments  were  made.  The  claims  for 
liens  were  all  filed  for  record  and  recorded  on  Septem- 
ber 26,  1911.  The  assignments  were  all  made  by  one 
written  instrument,  and  this  document  bears  date  of 
September  25, 1911,  the  day  before  the  claims  were  re- 
corded. The  plaintiff  contends  that  the  date  of  the 
assignment  is  erroneous,  and  that  it  was  not  written 
or  signed  until  after  the  claims  for  liens  had  been  re- 
corded. The  date  of  a  writing  is  prima  fade  evidence 
that  the  paper  was  executed  on  that  day.  When  the 
plaintiff  was  first  on  the  stand  as  a  witness,  he  testified 
that  the  assignment  was  made  before  the  claims  for 
liens  were  recorded,  and  it  took  much  leading  by  his 
counsel  to  get  him  to  admit  that  he  was  in  error,  and 
that  the  assignment  was  executed  after  the  liens  were 
recorded.  The  plaintiff  called  as  witnesses  several  of 
the  men  who  had  assigned  their  liens  to  the  plaintiff. 
Some  of  these  witnesses  testified,  at  first,  that  they  as- 
signed their  claims  to  the  plaintiffs  before  the  claims 
for  liens  were  recorded;  but  counsel  for  the  plaintiff 
succeeded,  finally,  in  getting  each  of  them  to  testify 
that  the  assignment  of  the  claims  was  made  after  the 
claims  for  liens  had  been  recorded.  Some  of  the  plain- 
tiff's  witnesses  testified  from  the  first  that  the  claims 
for  liens  were  recorded  before  the  assignment  was 
made  to  the  plaintiff. 

The  written  assignment  that  the  parties  executed 
(omitting  the  signatures)  is  as  follows: 

*'We,  the  undersigned,  claimants  against  the  Enter- 
prise Mine,  situated  near  Woodville,  in  Jackson 
County,  Oregon,  having  filed  our  respective  liens  with 
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the  county  clerk  of  said  county,  do  hereby  respectively 
assign  said  liens,  as  well  as  the  claims  and  demands 
therein  set  forth,  unto  George  Loud,  for  the  purpose 
of  collection,  hereby  authorizing  and  empowering  the 
said  George  Loud,  in  his  own  name,  to  maintain  any 
necessary  suits  or  proceedings  for  the  recovery  of  said 
sums  of  money,  as  well  as  the  foreclosure  of  said  liens, 
and  authorizing  him  to  incur  expenses  incident  thereto. 
In  witness  whereof,  we  have  hereunto  set  our  hands, 
this  25th  day  of  July,  1911.^* 

This  assignment  recites  that  the  parties  executing 
it  fcod  filed  their  respective  liens  with  the  county  clerk 
of  Jackson  County.  It  was  recorded  on  September  9, 
1911. 

H.  D.  Norton,  attorney  for  the  plaintiflf,  testified 
that  he  wrote  all  of  the  claims  for  the  liens,  and  went 
to  Jacksonville  with  the  plaintiff,  when  they  were  filed 
with  the  county  clerk  for  record.  He  testifies  that  he 
also  wrote  said  assignment  of  said  liens,  and  that  the 
assignment  was  written  and  executed  after  the  claims 
of  liens  had  been  filed  for  record  with  the  county  clerk. 
He  says  that  he  wrote  it  and  sent  it  to  the  plaintiff  to 
get  the  parties  to  sign  it,  and  the  plaintiff  returned 
it  to  him  signed  by  all  the  parties  except  Mr.  Wade, 
and  that  Wade  signed  it  in  his  office,  and  he  then  sent 
the  assignment  to  the  clerk  at  Jacksonville  to  be  re- 
corded. Mr.  Norton  must  have  known  whether  this 
document  was  written  or  executed  before  the  liens 
were  recorded,  or  not.  He  testifies  positively  that  it 
was  written  and  executed  after  the  claims  for  lien  had 
been  filed  for  record.  The  assignment  was  filed  for 
record  September  9, 1911.  Each  of  the  claims  for  lien, 
except  three,  is  signed  and  sworn  to  by  the  claimant, 
without  any  statement  to  indicate  that  the  account 
upon  which  it  is  based  had  been  assigned  to  anyone. 
The  plaintiff  verified  three  of  the  claims  for  liens  for 
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the  reason  that  he  had  knowledge  of  the  facts  stated 
in  the  claims;  but  these  three  claims  were  made  out 
and  verified  as  the  claims  of  the  persons  doing  the 
work,  and  not  as  claims  of  the  plaintiff  as  assignee. 

In  the  case  of  Alderson  v.  Lee,  52  Or.  98  (96  Pac. 
234)  y  the  fact  was  that,  when  the  claims  for  liens  were 
presented  to  the  clerk  to  be  filed  for  record,  there  was 
indorsed  on  each  claim  an  assignment  thereof,  signed 
by  the  claimant.  Commenting  on  this  fact,  the  court 
in  that  case,  says : 

**To  constitute  a  valid  assignment,  when  in  writing, 
it  must  be  delivered  to  the  assignee.  A  mere  indorse- 
ment on  the  instrument  assigned  is  insuflicient  (4  Cyc. 
41),  and  the  transmission  and  time  of  delivery  may  be 
shown  by  parol.  *  *  Explanatory  testimony  was  ad- 
duced at  the  trial,  showing  that,  while  the  signing  of 
the  lien  notices,  and  assignments  indorsed  thereon,  by 
the  respective  parties  were  simultaneous,  it  was  under- 
stood  and  agreed  that  the  liens  should  not  be  delivered 
to  the  plaintiff  until  after  they  were  placed  of  record, 
and  that  they  were  not  in  fact  delivered  to  him  until 
recorded.  This  being  the  status  of  the  transfer  of  the 
liens,  the  assignment  became  effective  as  of  the  date 
of  the  delivery,  prior  to  which  the  liens  had  attached, 
and  were  accordingly  assignable,  and,  having  been 
regularly  assigned,  were  subject  to  a  foreclosure  by 
plaintiff  as  assignee  thereof.** 

While  there  are  some  circumstances  tending  to  show 
that  the  assignment  to  the  plaintiff  was  made  before 
the  claims  for  liens  were  recorded,  yet  we  find  that  the 
preponderance  of  the  evidence  shows  that  the  assign- 
ment was  written  and  executed  after  the  liens  were 
perfected  by  being  recorded. 

3.  Three  of  the  claims  for  liens  were  verified  by  the 
plaintiff  for  the  lien  claimants.  These  liens  are  based 
on  Section  7444,  L.  0.  L.,  relating  to  liens  upon  mines 
and  mining  property.    Section  7445,  L.  0.  L.,  provides 
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that  the  statement  for  such  a  lien  shall  be  verified  by 
the  oath  of  the  claimant,  *  *  or  some  other  person  having 
knowledge  of  the  facts. ' '  In  order  that  a  person  other 
than  the  claimant  may  verify  the  claim,  he  must  "have 
knowledge  of  the  facts. ' ' 

The  plaintiff  verified  the  claim  of  D.  N.  Quinn.  The 
verification  is  as  follows  2 

*' State  of  Oregon, 
County  of  Jackson, — ss. 

''I,  G.  Loud,  being  first  duly  sworn,  on  oath,  depose 
and  say :  That  I  caused  the  foregoing  notice  of  lien  to 
be  prepared  at  the  instance  and  request  of  D.  N.  Quinn, 
the  above-named  claimant ;  that  I  have  personal  knowl- 
edge of  all  the  facts  set  forth  in  said  lien,  and  know 
the  facts  therein  set  forth  to  be  true,  and  that  the  state- 
ment of  the  claimant  is  true  and  correct,  and  the  sums 
therein  claimed  are  due  the  claimant  as  in  said  lien 
stated,  over  and  above  all  just  setoffs  and  counter- 
claims. *  * 

Said  verification  was  subscribed  and  sworn  to  before 
the  county  clerk  of  Jackson  County.  We  think  that 
said  verification  is  sufficient.  The  other  verifications 
made  by  the  plaintiff  are  in  substantially  the  same 
form,  and  are  sufficient. 

4.  We  think  that  there  is  prima  facie  proof  that  the 
claims  were  not  paid.  The  claims  were  placed  in  the 
hands  of  the  plaintiff  for  collection  some  days  before 
the  liens  were  filed.  We  think  that  there  is  a  suffi- 
cient showing  that  the  claims  were  not  paid,  taking 
into  consideration  all  of  the  evidence  relating  thereto, 
and  that  a  prima  facie  case  was  made  as  to  each  of  the 
liens  and  claims  allowed  by  the  court  below.  The  de- 
fendants offered  no  evidence  tending  to  prove  that  the 
claims  were  not  correct.  The  plaintiff  testified  on 
page  140  of  the  evidence  that  no  payments  had  been 
made  oh  these  claims  since  they  were  filed  and  assigned 


Sept.  1914.]     Loud  v.  Gold  Ray  Realty  Co.  163 

to  him.  Mr.  Jayne,  the  manager  and  superintendent 
of  the  mine,  who  employed  the  men,  testified  to  the 
accounts  of  the  claimants  and  concerning  payments 
made,  etc. 

5.  It  appears  by  the  stipulations  of  the  parties,  set 
forth  on  pages  155  to  157  of  the  evidence,  that  in  1909, 
the  Condor  Water  &  Power  Company  brought  a  suit 
against  the  Enterprise  Mining  Company  to  foreclose  a 
mining  lien  for  supplies,  and  that  the  Grants  Pass 
Banking  &  Trust  Company  brought  a  suit  to  foreclose 
a  mortgage  upon  the  said  mine ;  that  these  two  cases 
were  consolidated  and  a  receiver  was  appointed  for 
said  property,  and  upon  the  rendition  of  decrees  in 
said  suits  the  property  of  said  Enterprise  Mining 
Company  (being  the  property  described  in  the  com- 
plaint) was  ordered  to  be  sold  to  pay  the  decrees  ren- 
dered in  said  suits  and  costs;  that  said  property  was 
sold  by  the  receiver  for  less  than  sufficient  to  pay  said 
decrees;  that  said  sale  was  confirmed,  and  a  receiver's 
deed  for  said  property  was  made  to  the  purchaser  of 
said  property,  the  said  purchaser  to  whom  said  deed 
of  conveyance  was  made  being  the  Gold  Ray  Realty 
Company,  one  of  the  defendants,  and  that  the  decree 
in  favor  of  the  Grants  Pass  Banking  &  Trust  Com- 
pany, above  referred  to,  was  assigned  to  the  defend- 
ant Frank  H.  Bay,  said  assignment  being  dated  April 
20,  1911.  Said  sale  extinguished  the  hens  that  the 
Condor  Water  &  Power  Company  and  the  Grants  Pass 
Banking  &  Trust  Company  had  on  said  mining  prop- 
erty, and  vested  the  title  to  said  property  in  the  pur- 
chaser, the  Gold  Ray  Realty  Company,  free  from  any 
liens  thereon,  for  the  amounts  remaining  unpaid  on 
the  decrees  in  favor  of  the  Condor  Water  &  Power 
Company  and  the  Grants  Pass  Banking  &  Trust  Com- 
pany.   The  balances  owing  on  said  decrees  are  due 
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from  the  Enterprise  Mining  Company,  and  have  no 
bearing  upon  this  case. 

6.  The  labor  and  supplies  for  which  the  liens  are 
claimed  were  furnished  to  Walter  S.  Brown,  who  did 
not  own  the  mine,  but  who  was  working  said  mine  as 
lessee,  or  under  a  contract  with  the  owner  of  the  mine. 
The  contract  under  which  Brown  was  working  said 
mine  was  recorded  in  the  mining  records  as  provided 
by  Section  7444,  L.  0.  L.  Persons  working  at  said 
mine  or  furnishing  supplies  therefor,  at  the  request  of 
Brown,  had  a  right  to  perfect  and  hold  liens  upon  the 
mine  for  their  labor  or  supplies,  unless  the  owner  of 
the  mine  posted  or  caused  to  be  posted  at  not  less  than 
three  conspicuous  places  upon  the  mine,  at  or  near  the 
place  thereon  where  the  same  was  being  worked,  a 
notice  in  writing  signed  by  him,  stating  the  name  of 
the  lessee  or  other  person  than  the  owner  operating 
the  mine,  and  that  the  owner  thereof  would  not  be  re- 
sponsible for  any  debt  or  debts  contracted  by  the 
lessee  or  other  person  than  the  owner,  in  connection 
with  the  operation  or  working  of  such  property. 

There  is  no  evidence  that  the  notices  referred  to 
supra,  were  posted  as  required  by  Section  7444, 
L.  0.  L.,  and  hence  the  said  mining  property  was  sub- 
ject to  liens  for  labor  done  for  and  supplies  furnished 
to  Walter  S.  Brown,  the  person  who  was  operating  or 
working  said  mine,  under  said  contract  with  the  owner 
thereof. 

We  have  read  and  considered  the  evidence  and  the 
arguments  and  the  briefs  submitted  by  the  parties,  but 
we  find  no  error  in  the  decree  of  the  court  below. 

The  decree  of  the  court  below  is  therefore  affirmed. 

Affibmed.    Beheabinq  Denied. 

Mb.  Justice  Eakin,  Mb.  Justice  Moobb  and  Mb.  Jus- 
tice BuBNETT  concur. 
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Argued  Jane  17,  reversed  July  14,  rehearing  denied  September  8,  1^14. 

DAVIS  V.  MITCHELL. 

(142  Pac.  788.) 

Pleading — Complaint — Oonstnictlon — ^inference. 

1.  Where  a  complaint  is  not  demurred  to,  and  the  defendant  an- 
swers, and  no  objection  is  made  until  the  trial  or  on  appeal,  it  is 
liberally  construed,  and  is  entitled  to  all  intendments  in  its  favor 
that  arise  after  verdict,  and  every  reasonable  inference  will  be  in- 
voked  to  sustain  it  after  trial  has  commenced. 

Sxchange  of  Property — ^Frand— Eyidence  Suillclent  to  Entitle  Bescls- 
slon. 

2.  Evidence  lield  to  show  that,  to  induce  an  exchange  of  property, 
defendants  made  false  representations  as  to  the  extent  of  their  apart- 
ment house  business  and  of  the  property  in  the  apartment  house;  that 
the  plaintiffs  had  no  knowledge  of  the  apartment  house  business; 
tbat  they  believed  the  representations  and  relied  on  them;  and  that 
the  representations  were  known  to  defendants  to  be  false,  entitling 
tbe  plaintiffs  to  rescind  the  transaction. 

[As  to  the  difference  between  an  exchange  of  properties  and  a 
sale,  see  note  in  94  Am.  St.  Bep.  227.] 

Gontracta—Validity— Fraod— ElemeatB^Dillgenee. 

3.  When  a  person,  to  defraud  another,  makes  false  representations 
ae  to  material  facts,  and  the  person  to  whom  they  are  made  believes 
them  and  is  induced  to  enter  into  a  contract  to  his  injury,  the  person 
making  the  representations  cannot  defeat  a  suit  to  rescind  the  con- 
tract by  showing  that  the  person  defrauded  could  have  ascertained 
that  such  representations  were  false  by  the  exercise  of  diligence,  and 
considering  the  fraudulent  statements  made  by  defendants,  plaintiffs 
are  entitled  to  a  rescission  of  the  contract  for  exchange. 

OanceUation  of  Instmments — ^Bigbt  to  Belief — Oondltlona  Precedent 
— Beatoratlon  of  Consideration. 

4.  While  a  person  seeking  the  remedy  of  cancellation  must  do 
equity,  and  as  a  general  rule  the  parties  must  be  placed  w  statu  guo, 
yet,  if  the  act  of  the  fraudulent  party  renders  restoration  of  the 
consideration  impossible,  the  equitable  remedy  will  not  be  defeated. 

[As  to  right  of  grantor  to  cancellation  of  deed  on  ground  of 
misrepresentation  by  grantee  as  to  condition,  value,  etc.,  of  prop- 
erty, see  note  in  Ann.  Gas.  191 2 A,  405.] 

Oanoellatlon  of  Instnunente — Condition   Precedeat^-^OonsideratlOB — 
Bestoratlon — Snfllclency  of  Offer. 

5.  An  offer  to  restore  the  consideration  precedent  to  a  suit  to 
rescind  need  not  be  a  technical  tender  such  as  would  be  required  as 
a  condition  precedent  to  an  action  at  law.  In  the  case  at  bar  %, 
proper  offer  was  made  before  the  suit  was  commenced. 

From  Yamhill:  Wiluam  Galloway,  Judge. 
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Department  2.    Statement  by  Mb.  Justice  Bamsey. 

This  is  a  suit  in  equity  by  J.  Monroe  Davis  and 
Edythe  E.  Davis  against  May  C.  Mitchell,  E.  D. 
Mitchell  and  W.  P.  Sinnott,  for  rescission  of  a  contract 
by  which  the  plaintiffs  conveyed  a  farm  and  cer- 
tain personal  property  to  the  defendants  in  considera- 
tion of  the  conveyance  by  the  defendants  to  the  plain- 
tiffs of  the  furniture,  etc.,  which  the  defendants  owned 
in  an  apartment  house  in  the  City  of  Portland,  etc. 
The  plaintiffs  ask  that  the  exchange  of  said  property 
and  all  deeds  and  other  papers  executed  in  connection 
therewith  be  canceled  and  rescinded,  etc.  The  court 
below  rendered  a  decree  dismissing  the  plaintiffs '  suit, 
etc.  The  plaintiffs  appeal.  The  facts  appear  in  the 
opinion.  Bevebsed.    Beheabinq  Denied. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  W.  Garland. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Raphael  Citron  and  Messrs.  Murphy,  Brodie  <& 
Swett,  with  oral  arguments  by  Mr.  Citron  and  Mr.  Dan 
R.  Murphy. 

Mb.  Justicjj  Bamsey  delivered  the  opinion  of  the 
court. 

This  is  a  suit  for  a  rescission,  on  the  ground  of 
fraud  of  an  exchange  of  property  and  of  the  deed  of 
conveyance,  bills  of  sale,  and  other  papers  executed 
to  effectuate  and  carry  out  said  exchange,  etc. 

There  appears  to  have  been  no  demurrer  to  the  com- 
plaint or  to  either  of  the  answers.  The  defendants 
Mitchell  demurred  to  each  of  the  three  separate  para- 
graphs of  the  reply  of  the  plaintiffs  to  the  answer  of 
the  defendants  Mitchell  on  the  ground  that  neither  of 
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said  paragraphs  states  facts  sufficient  to  constitute  a 
reply.  This  reply  was  filed  on  December  5,  1912,  and 
on  December  12th  counsel  for  the  plaintiffs  and  the 
defendants  filed  a  stipulation  that  certain  stated 
amendments  be  considered  made  to  the  reply,  and  that 
the  reply,  as  thus  amended,  be  considered  subject  to 
the  demurrer  referred  to  supra,  and  that  no  objections 
to  the  form  of  the  reply  would  be  made.  We  fail  to 
find  that  said  demurrer  was  ruled  upon  by  the  court 
below,  or  that  the  attention  of  that  court  was  called 
to  it. 

The  complaint  was  filed  on  September  30,  1912.  It 
appears  therefrom  that  the  plaintiffs  are  husband  and 
wife,  and  that  the  defendants  Mitchell  also  are  hus- 
band and  wife.  It  appears  also,  from  the  complaint, 
that  the  defendant  W.  P.  Sinnott  is  one  of  the  owners 
of  the  building  in  which  the  apartment  house  was  con- 
ducted, and  that  the  chattel  mortgage  for  $2,500,  made 
by  the  plaintiff  J.  Monroe  Davis,  was  made  to  the 
defendant  May  C.  Mitchell  and  to  him  jointly. 

The  defendants  on  July  1,  1912,  and  for  about  17 
months  prior  thereto,  were  conducting  an  apartment 
house  on  the  two  upper  floors  of  what  is  known  as  the 
Peninsula  Apartments  at  No.  11351^  Albina  Avenue, 
in  the  City  of  Portland.  The  building  belonged  to  the 
defendant  Sinnott  and  others,  and  was  leased  to  the 
defendants  Mitchell  for  an  apartment  house,  and 
the  defendants  owned,  at  the  time  of  the  exchange,  the 
furniture  and  fixtures  therein,  and  mentioned  in  Ex- 
hibit  ''A**  of  the  complaint.  Part  of  the  furniture 
and  furnishings  had  belonged  to  the  defendant  Sinnott 
before  the  date  of  the  exchange  hereinafter  mentioned. 

On  July  1,  1912,  and  for  some  time  prior  thereto, 
the  plaintiffs  were  the  owners  in  fee  simple  of  the  fol- 
lowing described  real  property  in  Yamhill  County, 
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State  of  Oregon,  to  wit:  Beginning  at  the  northwest 
corner  of  the  Laban  S.  Morin  donation  land  claim, 
claim  No.  44,  notification  No.  1644,  in  township  5  south, 
range  3  west  of  the  Willamette  meridian,  in  said 
county  and  state;  thence  running  east  28.03  chains; 
thence  south  3  degrees  west,  34.01  chains ;  thence  west 
30.54  chains  to  the  west  line  of  said  donation  land 
claim;  thence  north  6  degrees  45  minutes  east,  34.20 
chains  to  the  place  of  beginning— containing  100  acres, 
more  or  less,  together  with  certain  farm  implements, 
tools,  machinery,  livestock,  crops,  household  furniture, 
and  other  personal  property,  all  of  which  property, 
except  said  land,  being  described  in  Exhibit  **B'*  of 
the  complaint.  That  all  of  said  real  and  personal 
property,  so  owned  by  the  defendants,  was  free  from 
any  encumbrance,  except  a  mortgage  thereon  for  the 
sum  of  $4,500,  and  interest  thereon  from  February  6, 
1912,  at  the  rate  of  6  per  cent  per  annum,  and  one  half 
of  the  taxes  for  the  year  1911.  The  complaint  alleges 
that  all  of  said  real  and  personal  property  was  of  the 
reasonable  value  of  $16,000,  and  that  the  plaintiffs,  on 
said  1st  day  of  July,  1912,  and  for  some  time  prior  to 
that  date,  resided  on  said  land. 

The  complaint  alleges  inter  alia  that  prior  to  said 
1st  day  of  July,  1912,  the  defendants  Mitchell  caused 
said  apartment  house  to  be  advertised  for  sale  or  ex- 
change, and  represented  the  income  thereof  to  be  $350 
a  month  net ;  that  the  plaintiffs,  seeing  said  advertise- 
ment, were  induced  thereby  to  go  to  Portland  and  call 
upon  said  defendants  at  said  apartment  house,  where 
they  were  then  living;  that  the  plaintiffs  and  the  de- 
fendants entered  into  negotiations  regarding  the  pur- 
chase of  said  apartment  house  property,  and  in  the 
course  of  negotiations  the  defendants  represented  to 
the  plaintiffs  that  they  were  the  owners  of  all  fund- 
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tnre  and  furnishings  of  said  apartment  house;  that 
said  defendants,  in  order  to  induce  plaintiffs  to  pur- 
chase said  property  from  them,  then  and  there  pur- 
posing to  cheat,  wrong  and  defraud  the  plaintiffs, 
expressly  represented  and  assured  plaintiffs  that  the 
value  thereof  was  $16,000;  that  there  were  44  apart- 
ments, and  that  34  of  the  same  were  fully  furnished; 
that  the  furniture  and  furnishings  in  each  of  said  34 
apartments  consisted  of  a  half  dozen  pieces  each  of 
saucers,  cups,  dinner  plates,  pie  plates,  soup  plates, 
sauce  dishes  and  glasses,  two  platters,  one  sugar-bowl, 
one  cream-pitcher,  one  salt-and-pepper,  two  frying- 
pans,  two  stew-pans,  two  stew-kettles,  one  bread-pan, 
one  egg-beater,  one  potato-masher,  one  butcher-knife, 
one  teapot,  one  wash-pan,  two  pie  tins,  one  coffee-pot, 
one  tea-kettle,  two  irons,  two  lids,  one  rolling-pin,  one 
sieve,  one  dust-pan,  one  broom,  one  mop,  one  can- 
opener,  one  slop-bucket,  one  wash-tub,  and  one  wash- 
board, and  also  a  full  set  of  furniture  and  bedding  for 
housekeeping;  that  said  apartment  house  was  a  grand 
investment;  that  said  defendants  had  operated  the 
same  as  an  apartment  house  and  had  taken  in,  in  gross 
earnings,  from  January  1,  1911,  to  May  1,  1912,  the 
sum  of  $14,580.40;  that  said  defendant  W.  P.  Sinnott 
owned  the  building  in  which  said  apartment  house 
property  was  situated ;  that  said  defendants  paid  him 
one  half  of  the  gross  earnings  per  month  as  rent  for 
said  property,  and  after  paying  all  expenses  of  operat- 
ing and  carrying  on  said  apartment  house,  which 
amounted  to  not  to  exceed  $119.88  per  month,,  on  an 
average  for  said  period  of  16  months,  the  net  earnings 
and  profits  of  said  defendants  for  said  period  averaged 
$335.75  a  month;  that  the  house  was  fully  occupied 
during  all  of  the  period  from  September,  1911,  to  Feb- 
ruary, 1912,  and  that  there  was  a  large  waiting  list; 
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that  during  the  period  from  September  1,  1911,  to 
February  1,  1912,  no  tenants  left  said  house ;  that  the 
least  amount  ever  taken  in  by  said  defendants  as  earn- 
ings of  said  house,  during  any  one  month,  was  the  sum 
of  $750,  during  the  month  of  August,  1911,  and  that 
during  the  month  of  May,  1912,  the  gross  earnings 
were  $840,  and  that  there  were  only  four  apartments 
vacant  on  May  27,  1912;  and  that  all  of  the  tenants 
were  permanent. 
The  complaint  alleged  also : 

*'That  said  plaintiffs,  believing  said  representations 
of  said  defendants  to  be  true,  and  wholly  relying 
thereon,  agreed  to  purchase  the  apartment  house,  fur- 
niture and  furnishings  from  said  defendants  for  the 
sum  of  $16,000,  payable  as  follows :  The  said  plaintiffs 
would  pay  to  said  defendants  Mitchell  the  sum  of 
$2,000  in  cash,  and  said  defendants  agreed  to  accept 
in  part  payment  of  said  purchase  price  the  above-de- 
scribed farm  in  Yamhill  County,  Oregon,  together 
with  all  the  personal  property  situated  thereon  as 
particularly  described  in  Exhibit  *B'  attached,  at  the 
agreed  valuation  of  $11,500,  and  that  the  same  should 
be  conveyed  to  defendants  subject  to  the  existing  mort- 
gage thereon  in  the  sum  of  $4,500,  as  aforesaid,  and 
that  plaintiffs  would  execute  and  deliver  to  said  de- 
fendants a  chattel  mortgage  upon  a  portion  of  the 
personal  property  of  said  apartment  house  to  be  sold 
and  delivered  to  plaintiffs,  to  secure  the  sum  of  $2,500, 
balance  of  the  purchase  price  of  said  apartment  house 
property ;  that,  in  accordance  with  said  agreement,  the 
said  plaintiffs  on  the  1st  day  of  July,  1912,  executed 
and  delivered  to  said  defendants  a  deed  of  conveyance 
of  said  real  property  herein  described  as  the  property 
of  plaintiffs,  in  Yamhill  County,  Oregon,  which  deed 
is  a  general  warranty  deed  free  and  clear  of  all  en- 
cumbrances excepting  as  to  said  mortgage  of  $4,500 
and  interest  thereon  from  February  5,  1912,  and  one 
half  of  1911  taxes,  which  deed  was  thereafter,  and  on 
July  3, 1912,  duly  recorded  by  said  defendants  in  Book 
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62,  page  626,  records  of  deeds  of  said  Yamhill  County, 
Oregon,  and  then  and  there  delivered  to  said  defend- 
ants all  of  the  personal  property  situated  upon  said 
real  property  in  said  Yamhill  County,  Oregon,  and 
which  is  more  particularly  set  forth  and  described  in 
said  Exhibit  'B'  hereto  attached  and  made  a  part 
hereof,  reference  to  which  is  hereby  made,  and  said 
defendants  then  and  there  entered  into  and  took  pos- 
session and  control  of  the  same,  and  said  plaintiffs 
paid  to  said  defendants  the  full  sum  of  $2,000  in  cash, 
lawful  money  of  the  United  States,  and  executed  and 
delivered  to  said  defendants  May  C.  Mitchell  and 
W.  P.  Sinnott  a  chattel  mortgage  upon  a  portion  of 
said  apartment  house  property  to  secure  the  balance 
of  the  purchase  price,  and  at  the  same  time  executed 
and  delivered  to  said  defendants  May  C.  Mitchell  and 
W.  P.  Sinnott  the  plaintiffs'  promissory  note  for 
$2,500,  being  the  amount  of  said  balance,  payable  in 
monthly  installments  of  $100  per  month,  with  interest 
at  6  per  cent  per  annum,  which  chattel  mortgage  said 
defendants  caused  to  be  recorded  in  Book  57  at  page 
453,  records  of  chattel  mortgages,  of  Multnomah 
County,  Oregon.  That  it  was  also  agreed  that  plain- 
tiffs should  execute  and  deliver  to  said  defendants 
their  promissory  note  for  $108.75  on  account  of  the 
interest  due  on  the  $4,500  mortgage  on  the  Yamhill 
County  property,  which  note  of  $108.75  was  duly  exe- 
cuted and  also  delivered  by  said  plaintiffs  to  said 
defendants.  That  said  defendants  thereupon,  and 
upon  receipt  of  all  of  said  property,  deed,  notes,  and 
mortgage,  made,  executed  and  delivered  to  plaintiffs 
the  personal  property  described  in  Exhibit  *C'  their 
certain  bill  of  sale  of  said  property  and  represented 
to  be  contained  in  said  apartment  house ;  a  more  com- 
plete description  of  same  being  set  forth  and  described 
in  Exhibit '  A '  hereto  attached  and  made  a  part  hereof, 
reference  to  which  is  hereby  made.  That  after  the 
plaintiffs  had  so  purchased  said  apartment  house, 
property  of  the  said  defendants,  as  aforesaid,  and  en- 
tered into  possession  thereof,  and  had  an  opportunity 
to  become  acquainted  with  the  true  condition  of  same, 
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said  plaintiflfs  ascertained  that  they  had  been  deceived 
and  defrauded  by  said  defendants.  That  said  repre- 
sentations, upon  which  plaintiffs  had  relied  to  make 
and  carry  out  said  sale,  were  false  and  untrue.  That 
there  were  only  forty-three  apartments  in  said  apart- 
ment house  and  only  thirty-four  were  furnished  at  all. 
That  said  thirty-four  apartments  represented  to  be 
fully  furnished,  as  aforesaid,  were  not  fully  furnished. 
That  the  following  described  personal  property  was 
missing,  and  said  defendants  well  knew  said  property 
was  missing,  or  by  the  exercise  of  reasonable  care 
could  have  so  ascertained  the  fact,  to  wit:  Thirty-two 
saucers,  thirty-six  cups,  twenty-two  dinner  plates^ 
twenty-six  pie  plates,  fifty-seven*  soup  plates,  thirty- 
five  sauce  dishes,  eleven  platters,  two  sugar-bowls,  one 
cream-pitcher,  eight  salt^and-peppers,  one  extra  pep- 
per, sixty-eight  glasses,  one  frying-pan,  twenty-one 
stew-pans,  six  stew-kettles,  two  bread-pans,  eleven  egg- 
beaters,  ten  potato-mashers,  nine  butcher-knives,  twenty 
paring-knives,  one  teapot,  three  wash-pans,  eleven 
pie  tins,  twenty-four  coffee-pots,  one  tea-kettle,  six 
irons,  six  lids,  two  rolling-pins,  six  sieves,  three  dust- 
pans, six  mops,  eleven  can-openers,  five  slop-buckets, 
and  one  white  spread.  That  the  value  of  said  apart- 
ment house  property  was  not  $16,000  as  represented, 
or  any  sum  in  excess  of  $6,000.  That  the  gross  earn- 
ings of  said  apartment  house  never  equaled  said  sum 
of  $14,580.50  from  January  1,  1911,  to  May  1,  1912, 
and  the  net  earnings  or  profits  never  equaled  said 
sum  of  $335.76  per  month,  or  any  sum  approximating 
said  amount.  That  said  apartment  house  has  made 
no  profits  for  the  months  of  July  and  August,  1912. 
That  said  house  was  not  fully  occupied  during  all  the 
period  from  September,  1911,  to  February,  1912,  and 
that  during  said  period  there  were  a  large  number  of 
vacancies  and  a  large  number  of  tenants  moved  from 
the  premises.  That  it  is  not  true  that  the  least  amount 
defendants  took  in  as  earnings  of  said  apartment 
house,  for  any  one  month,  was  $750,  and  that  the  fact 
is  that  a  much  less  sum  would  be  correct  and  true. 
That  the  gross  earnings  did  not  equal  the  sum  of  $840 
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for  the  month  of  May,  1912,  and  that  many  more  than 
four  apartments  were  vacant  on  said  May  27,  1912. 
That  all  said  tenants  were  not  permanent,  for  the  rea- 
son that  when  plaintiffs  discovered  the  true  facts  re- 
garding the  same,  during  the  month  of  July  there  were 
more  than  fifteen  vacant  apartments.  That  it  was 
impossible  to  ascertain  the  true  facts  and  condition 
of  said  property  and  the  earnings  of  said  business 
until  the  consummation  of  said  sale  and  said  plaintiffs 
had  no  opportunity  to  investigate  the  premises,  and 
that  said  facts  rested  wholly  with  said  defendants, 
who  purposely  and  intentionally  concealed  same  from 
the  plaintiffs.  That  the  principal  object  of  plaintiffs 
in  purchasing  said  apartment  house  property  of  said 
defendants  was  to  invest  their  life 's  savings  in  a  good 
paying  property  which  they  could  personally  operate 
and  carry  on,  and  the  sole  inducements  of  the  plain- 
tiffs to  enter  into  and  carry  out  said  contract  with 
said  defendants  for  the  purchase  of  their  property 
were  the  said  representations  of  said  defendants  were 
true  and  said  apartment  house  was  earning  at  least 
$335.76  per  month,  and  that  all  the  property  repre- 
sented to  be  on  hand  would  be  found.  That  the  differ- 
ence between  the  actual  value  of  said  apartment  house 
property  so  sold  to  these  plaintiffs,  in  the  condition 
in  which  the  same  was  when  so  delivered  and  in  which 
condition  it  still  is,  and  the  real  value,  if  the  same 
had  been  as  represented  by  said  defendants,  is  not 
less  than  $10,000.  That  said  plaintiffs,  as  soon  as 
they  discovered  and  became  convinced  of  the  falsity 
of  the  aforesaid  representations  of  defendants  regard- 
ing said  apartment  house  property,  its  business  and 
earnings,  and  ascertained  the  true  state  of  affairs, 
repudiated  said  sale  and  offered  in  good  faith  to  re- 
scind the  entire  contract  of  sale  and  purchase  of  the 
premises  between  said  plaintiffs  and  defendants,  made 
as  aforesaid,  and  for  that  purpose  made,  executed, 
and  acknowledged  a  good  and  sufficient  bill  of  sale  of 
all  the  personal  property  received  from  said  defend- 
ants, as  aforesaid,  and  prior  to  the  commencement  of 
this  suit  tendered  the  same  to  said  defendants  and 
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offered  to  give  them  the  full  and  complete  possession 
of  said  properly  and  every  part  thereof,  the  same 
being  the  identical  property  received  from  said  de- 
fendants, as  aforesaid,  by  these  plaintiffs,  and  then 
and  there  demanded  of  defendants  a  full  rescission  of 
said  contract  of  sale,  purchase  and  trade  of  the  prop- 
erties aforesaid,  and  offered  to  return  to  defendants 
all  and  every  part  of  the  premises  in  as  good  shape 
and  condition  as  they  were  in  when  received  by  plain- 
tiffs, save  and  except  as  to  said  chattel  mortgage  of 
$2,500,  which  plaintiffs  gave  to  said  defendants  May 
C.  Mitchell  and  W,  P.  Sinnott,  as  aforesaid,  and  de- 
manded of  said  defendants  the  restoration  and  return 
to  them  of  the  said  sum  of  $2,000  cash  paid  on  account 
of  said  contract  of  sale,  and  of  the  note  and  mort- 
gage and  the  real  property  above  described,  and  all 
personal  property  thereon  as  aforesaid,  all  of  which 
defendants  then  and  there  refused  to  do  and  still  re- 
fuse to  do,  well  knowing  in  good  conscience  and  equity 
they  ought  to  do  so.  That,  in  order  to  further  de- 
fraud and  injure  these  plaintiffs,  the  said  defendants 
and  W,  P.  Sinnott  will,  unless  restrained  by  the  order 
of  this  court,  assign  and  transfer  the  plaintiffs'  said 
promissory  note  and  mortgage  of  $2,500,  and  said  de- 
fendants will  sell  and  convey  the  said  real  property 
situated  in  Yamhill  County,  Oregon,  as  aforesaid, 
together  with  the  personal  property  situated  thereon, 
and  put  same  and  every  part  thereof  out  of  the  said 
defendants'  possession  and  control.  That  plaintiffs 
hereby  tender  and  renew  their  offer  to  redeliver  all 
said  apartment  house  property  unto  said  defendants. 
That  there  has  been  no  income  or  profit  to  these 
plaintiffs  from  same. ' ' 

The  defendants  Mitchell  filed  an  answer  denying 
most  of  the  allegations  of  the  complaint,  and  setting  up 
the  bona  fides  of  said  exchange  of  property  on  their 
part. 

The  plaintiffs  filed  a  reply,  denying  most  of  the 
affirmative  matter  of  the  answer  and  setting  up  new 
matter. 
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The  defendants  contend  that  the  complaint  does  not 
state  facts  snflBcient  to  constitute  a  cause  of  suit.  The 
record  fails  to  show  that  any  demurrer  was  filed  to  the 
complaint. 

1.  When  a  complaint  is  not  demurred  to,  and  the 
defendant  answers,  and  no  objection  is  made  to  the 
complaint  until  the  trial  or  upon  the  appeal,  it  is  liber- 
ally construed,  and  is  entitled  to  all  the  intendments  in 
its  favor  that  arise  after  verdict:  Baker  City  v. 
Murphy,  30  Or.  418  (42  Pac.  133,  35  L.  R.  A.  88) ; 
Fowler  v.  Phoenix  Co.,  35  Or.  562  (57  Pac.  421) ;  Cur- 
rey  v.  Butcher,  37  Or.  386  (61  Pac.  631) ;  Oregon  & 
C.  R.  Co.  V.  Jackson  County,  38  Or.  597  (64  Pac.  307, 
65  Pac.  369);  Patterson  v.  Patterson,  40  Or.  562 
(67  Pac.  664). 

In  the  absence  of  preliminary  objections  to  a  com- 
plaint or  other  pleading,  every  reasonable  inference 
will  be  invoked  to  support  it,  after  the  trial  has  com- 
menced ;  the  rule  being  the  same  whether  the  objection 
is  made  to  the  evidence  as  it  is  produced  or  by  motion 
after  the  trial  is  over:  McCall  v.  Porter,  42  Or.  61 
(70  Pac.  820,  71  Pac.  976).  We  hold  that  the  com- 
plaint  states  facts  sufficient  to  constitute  a  cause  of 
suit. 

2.  This  case  will  have  to  be  determined  upon  the 
evidence  as  to  the  fraud  alleged  by  the  complaint. 

Mrs.  Lillian  Harris,  a  witness  for  the  plaintiffs,  tes- 
tifies that  she  went  with  Mrs.  Davis  to  the  office  of 
Mr.  Brashner  on  May  27,  1912,  and  that  Mrs.  Davis 
told  him  that  she  had  come  in  answer  to  a  letter  and  an 
advertisement  written  by  Brashner,  and  he  said  that 
they  (the  Mitchells)  wanted  $16,000  for  the  place  and 
that  they  were  taking  in  about  $900  a  month.  Mr. 
Mitchell  testifies  (Ev.,  p.  262)  that  on  that  day  he  was 
at  Mr.  Brashner 's  office,  and  that  he  left  with  him  or 
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in  his  office  one  of  the  Peninsula  Apartment  cards. 
This  evidence  of  Mr.  Mitchell  tends  to  connect  him 
with  Mr.  Brashner  and  with  Brashner's  efforts  for  the 
sale  of  said  apartments  to  the  Davises.  This  call  by 
Mr.  Mitchell  at  Brashner 's  office  was  made  just  before 
Mrs.  Davis  and  Mrs.  Harris  were  there.  It  was  on  the 
same  day.  Mrs.  Harris  says  that,  when  Mrs.  Davis 
and  she  called  on  Mr.  Brashner  at  his  office,  he  went 
to  a  desk  drawer  and  got  a  card  and  gave  it  to  Mrs. 
Davis  and  informed  her  that  it  was  Mrs.  Mitchell's 
business  card,  and  that  Mrs.  Davis  and  she,  on  that 
afternoon  of  May  27th,  went  to  the  Peninsula  Apart- 
ments, and  there  met  Mr.  Mitchell.  Mr.  Mitchell 
asked  Mrs.  Davis  who  sent  her  there,  and  Mrs.  Davis 
said,  '^Mr,  Brashner,  your  agenf  Mr.  Mitchell  then 
invited  them  to  go  in  and  talk  with  Mrs.  Mitchell. 
They  went  in  where  Mrs.  Mitchell  was  and  talked  with 
her.  Mrs.  Mitchell  informed  Mrs.  Davis  that  she 
wanted  $16,000  for  the  house,  and  told  her  that  it  cost 
her  that  amount ;  she  said  that  she  had  44  apartments, 
and  that  34  of  them  were  completely  furnished  for 
housekeeping.  Mrs.  Mitchell  told  Mrs.  Davis  that  she 
would  not  think  of  selling  except  for  the  fact  that  Mr. 
Mitchell  was  compelled  to  go  to  the  mines,  and  that 
she  wanted  to  send  her  daughter  to  Europe,  and  that 
she  had  all  the  money  she  wanted.  Mrs.  Mitchell  said 
to  Mrs.  Davis  that  she  had  four  vacancies  in  the 
apartments  from  the  1st  of  September  to  the  1st  of 
February,  and  that  she  had  a  waiting  list  all  the  time. 
Mrs.  Harris  understood  her  to  say  that  no  one  moved 
out  of  the  apartments.  Mrs.  Harris  says  that  they 
viewed  four  or  five  of  the  apartments.  Mrs.  Mitchell 
said  that  the  apartments  rented  for  $16.50  to  $18  to 
$35,  summer  rates.  She  said  she  was  paying  Mr. 
Sinnott  for  rent  from  $350  to  $500  a  month,  and  she 
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advised  Mrs.  Davis  to  get  a  **flat**  rate  for  rent  from 
Mr.  Smnotty  and  told  her  that  if  she  could  get  a  rate 
of  $350  per  month  she  would  have  **a  snap.^^  She 
Baid  that  the  expense  of  running  the  apartments  was 
$100  per  month.  She  showed  Mrs.  Davis  a  book  con- 
cerning the  business,  and  Mrs.  Davis  copied  from  this 
book  some  figures,  upon  an  envelope  that  she  took 
out  of  her  pocket-book.  This  witness  says  that  Mrs. 
Mitchell  told  Mrs.  Davis  that  she  took  in  from  the 
apartment  house  business,  from  January  1,  1911,  to 
May  1,  1912,  over  $14,000,  and  that  Mrs.  Davis  made 
a  memorandum  in  relation  thereto  on  an  envelope. 
Mrs.  Mitchell  told  Mrs.  Davis  that  she  did  not  want 
to  disturb  some  of  the  apartments  and  that  Mrs.  Davis 
had  seen  four  or  five  of  them,  and  that  the  others  were 
furnished  accordingly. 

Mrs.  Edythe  B.  Davis,  one  of  the  plaintiffs,  testifies 
that  thp  farm  that  they  exchanged  contained  100  acres ; 
that  it  is  five  miles  from  Dayton ;  75  acres  are  in  culti- 
vation ;  8  acres  in  commercial  orchard,  with  good  house 
and  good  stock.  She  testified  also  that  the  farm  and 
the  personal  property  that  went  with  it  and  the  im- 
provements were  reasonably  worth  $16,000.  Mrs. 
•Davis  testified  to  reading  the  advertisement  in  the 
**  Journal,  *'  concerning  the  apartment  house,  and  to 
calling  upon  Mr.  Brashner,  and  to  the  statements 
made  by  him.  She  called  with  Mrs.  Harris,  and 
Brashner  gave  her  Mrs.  Mitchell's  business  card  for 
the  apartment  house,  and  she  and  Mrs.  Harris  called 
on  the  defendants  at  the  apartment  house,  and  she 
informed  Mitchell  that  she  had  come  from  Mr.  Brash- 
ner's  office.  She  and  Mrs.  Harris  went  in,  and  she, 
and  Mrs.  Mitchell  talked  about  the  proposed  exchange. 
She  says  that  Mrs.  Mitchell  told  her  that  the  value  of 
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the  apartment  house  was  $16,000,  and  that  their  net 
income  at  that  time  was  $350  per  month.  Mrs. 
Mitchell  told  her  that  she  had  plenty  of  money;  that 
she  paid  Mr.  Sinnott  one  half  of  the  gross  income  of 
the  business  as  rent  for  the  house;  that  she  was  pay- 
ing him  as  rent  from  $350  to  $500  per  month ;  that  she 
would  use  her  influence  to  prevail  on  Mr.  Sinnott  to 
let  the  Davises  have  the  house  at  a  **flaf  rate  of 
$300  or  $350  per  month;  that  the  least  that  she  had 
ever  taken  in  during  any  month  was  $750  for  August, 
1911 ;  that  from  September  1st  to  February  not  a  per- 
son moved  from  her  apartments ;  Mrs.  Mitchell  showed 
witness  a  book  supposed  to  contain  accounts  of  the 
business ;  that  Exhibit  2  is  the  same  book,  but  that  70 
pages  of  said  book  had  been  removed  since  that  time ; 
that  in  this  book,  when  it  was  shown  witness  by  Mrs. 
Mitchell,  she  had  in  it  what  she  claimed  was  a  state- 
ment of  the  total  income  of  the  business  for  each 
month,  commencing  with  January,.  1911,  and  ending 
with  May,  1912;  that  the  amount  was  stated  for  each 
month,  and  the  total,  for  the  period,  beginning  with 
January  1,  1911,  to  the  end  of  May,  1912,  as  stated 
in  said  book,  was  $14,580;  that  the  witness  at  that  time 
copied  from  said  book  the  totals  for  said  period  and' 
said  aggregate  of  $14,580 ;  said  totals  were  written  on 
an  envelope  that  the  witness  then  had,  and  it  is  Ex- 
hibit 1 ;  Mrs.  Mitchell  said  that  she  paid  Sinnott,  dur- 
ing said  16  months,  over  $7,000,  and  that  she  paid  him 
$350  to  $500  a  month  as  rent;  Mrs.  Mitchell  told  the 
witness  that  the  average  net  income  was  $350  per 
month;  that  she  had  a  large  waiting  list;  that  $750 
was  the  least  that  she  ever  took  in  in  a  month ;  Mrs. 
Mitchell  showed  witness  three  or  four  apartments  and 
said  the  others  were  furnished  equally  well;  she  said 
that  the    apartments    rented   for   $16.50  to  $35  per 
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month,  and  that  she  rented  nothing  for  less  than 
$16.50  per  month ;  she  could  not  show  the  other  apart- 
ments without  disturbing  the  tenants ;  that  the  witness 
believed  the  statements  made  by  Mrs.  Mitchell  to  be 
true ;  that  Mrs.  Mitchell  said  her  income  for  May  was 
$840. 

The  evidence  shows  without  dispute  that  the  plain- 
tiffs conveyed  the  100-acre  farm  and  the  personal 
property  on  it  and  described  in  Exhibit  3  of  the  com- 
plaint to  the  defendants  E.  D.  Mitchell  and  May  C. 
Mitchell,  and  that  the  defendants  Mitchell  conveyed, 
by  a  bill  of  sale,  dated  July  1,  1912,  to  the  plaintiff 
J.  Monroe  Davis  all  the  furniture  and  furnishings  in 
said  apartment  house;  said  bill  of  sale  being  in  evi- 
dence and  marked  Plaintiffs'  Exhibit  7,  and  the  per- 
sonal property  conveyed  thereby  being  described  in 
said  bill  of  sale.  The  said  farm  was  conveyed,  subject 
to  a  mortgage  thereon  for  $4,500,  and  some  interest. 
In  consideration  of  said  mortgages  being  on  said  farm, 
the  plaintiffs  paid  to  the  defendants  Mitchell  in  cash 
$2,000,  and  executed  to  May  C.  Mitchell  and  W.  P. 
Sinnott  their  promissory  note  for  $2,500  and  a  chattel 
mortgage  upon  some  of  the  personal  property  con- 
veyed to  them  as  stated  supra  by  the  defendants 
Mitchell  to  secure  the  payment  of  said  note.  Said 
cash  payment,  with  said  chattel  mortgage,  was  made 
to  compensate  the  Mitchells  for  the  mortgage  on  said 
farm,  amounting  to  $4,500,  that  they  agreed  to  pay. 

Part  of  the  furniture  sold  to  the  plaintiffs,  by  the 
Mitchells,  had  belonged  to  Mr.  Sinnott  The  Mitchells 
purchased  his  interest  therein  and  conveyed  it  to 
J.  Monroe  Davis,  one  of  the  plaintiffs.  The  evidence 
shows  that  the  Mitchells  owed  Mr.  Sinnott  for  his  in- 
terest in  the  furniture  $1,000,  and  the  said  mortgage 
was  made  to  him  and  Mrs.  Mitchell  jointly,  because  of 
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said  indebtedness.  He  appears  to  have  an  interest  in 
said  note  and  chattel  mortgage,  amounting  to  $1,000 
and  interest  from  July  1,  1912. 

On  July  3d,  after  the  exchange  had  been  effected, 
Mrs.  Mitchell  ^ave  Mrs.  Davis  two  books.  She  told 
Mrs.  Davis  that  one  of  these  books  showed  the  rentals 
of  the  house,  and  Mrs.  Davis  says  that  she  learned  for 
the  first  time,  from  this  book,  that  apartment  No.  10 
was  rented  for  $10  a  month.  Mrs.  Mitchell  had  told 
the  witness  that  no  apartments  were  rented  for  less 
than  $16.50,  and  Mrs.  Davis  learned  from  this  book 
that  15  apartments  were  rented  for  less  than  $16.50 
per  month.  Mrs.  Davis  says  that  Mrs.  Mitchell  had 
told  her  that  there  were  only  4  apartments  vacant, 
and  that  she  found  that  the  correct  number  vacant  was 
16 ;  that  70  pages  had  been  torn  out  of  this  book  from 
the  fore  part  thereof;  that  in  this  book  Mrs.  Mitchell 
had  written  the  names  of  all  the  tenants  in  the  apart- 
ments on  July  1st  and  the  amount  that  each  was  to 
pay,  and  that  these  all  footed  up  for  a  month  only 
$372.50;  that,  if  every  apartment  was  full  and  rented 
at  the  rates  charged  in  this  book,  the  total  income 
would  be  only  $769;  that,  when  the  witness  took 
charge,  16  apartments  were  vacant,  although  Mrs. 
Mitchell  said  only  4  were  vacant ;  and  that  the  average 
income  per  month  as  represented  by  Mrs.  Mitchell 
was  $911.28.  Mrs.  Davis  says  that  the  apartments 
that  Mrs.  Mitchell  failed  to  show  her  were  not  fur- 
nished as  well  as  the  three  or  four  that  she  exhibited 
to  her.  The  evidence  shows  that  the  Davises  failed 
to  make  anything  in  conducting  the  apartment  house 
up  to  the  time  that  they  commenced  this  suit 

It  was  shown  that  on  September  28,  1912,  B.  E. 
Sewell,  as  attorney  for  the  plaintiffs,  called  on  Mrs, 
Mitchell  and  offered,  in    behalf  of  the  plaintiffs,  to 
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rescind  said  exchange  and  every  part  thereof  and  to 
convey  to  the  defendants  Mitchell  all  of  the  property 
that  they  had  conveyed  to  the  Davises,  and  demanded 
of  the  Mitchells  that  they  reconvey  to  the  Davises  said 
farm  and  the  personal  property  conveyed  by  them  to 
the  Mitchells,  and  that  the  Mitchells  repay  to  the 
Davises  said  $2,000  that  they  had  paid  them,  and  re- 
turn to  them  the  $108.75  note  mentioned  in  the  com- 
plaint, and  that  the  whole  matter  of  said  exchange 
be  rescinded,  etc.,  and  stated  to  Mrs.  Mitchell,  at  that 
time,  that  he  demanded  a  rescission  of  said  exchange 
of  property,  for  the  reason  that  the  Mitchells  were 
guilty  of  fraud  in  inducing  the  Davises  to  make  said 
exchange.  Mrs.  Mitchell  refused  absolutely  to  re- 
scind, and  told  Mr.  Sewell  that  she  would  fight  such  a 
proposition  as  long  as  she  lived.  The  evidence  of 
Sewell  is  uot  disputed,  we  believe. 

Mrs.  Callie  Cutler  testified  that  Mrs.  Mitchell  told 
her  that  the  furniture  and  furnishings  in  the  apart- 
ment house  cost  less  than  $3,600;  that  Mrs.  Mitchell 
told  her  that  she  had  fixed  up  her  books  so  as  to  make 
it  appear  that  the  apartment  house  was  paying  well; 
that  she  had  some  * 'farmers  on  the  string";  that  they 
were  regular  *'greenies."  Mrs.  Mitchell  told  the  wit- 
ness all  that  she  was  getting  from  the  Davises.  She 
told  her  of  the  $2,500  mortgage  on  the  furniture,  and 
said  that  she  had  the  farm  then,  and  that  she  would 
have  the  apartment  house  back  by  the  first  of  the  year 
for  the  $2,500  chattel  mortgage,  and  she  would  sell  the 
apartment  house  again  for  $5,000,  and  that  would  be 
making  $2,500  *' pretty  slick.*' 

E.  G.  Wiley  testified  that  Mrs.  Mitchell  told  him, 
after  the  exchange,  that  the  Davises  would  fail;  that 
they  could  not  pay  the  rent  when  due ;  that  she  thought 
they  would  have  the  house  back  and  the  ranch  too;  she 
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said  the  furniture  cost  them  about  $4,000,  and  that 
was  about  all  they  had  in  it  The  witness  says  that 
Mr.  Mitchell  told  him,  before  the  exchange,  that  he  was 
trying  to  get  the  apartment  house  filled  up  so  as  to 
make  a  good  showing,  and  that,  under  existing  condi- 
tions,  the  place  was  doing  only  about  expenses. 

A.  W.  Fish  testified  that  he  had  a  conversation  with 
Mrs.  Mitchell  about  the  sale,  after  it  was  consum- 
mated; that  she  called  the  Davises  ** green  farmers,'* 
and  said  they  were  **dead  easy,*'  and  that  they 
'^ skinned  them  alive,"  and  that  she  made  at  least 
$10,000  or  $12,000  on  the  deal,  and  would  own  the  farm 
and  the  house  too  by  the  first  of  the  year. 

George  Bryan,  a  furniture  dealer,  testified  that  he 
had  examined  the  furniture  and  furnishings  in  the 
apartment  house;  that  the  retail  price  for  the  furni- 
ture and  furnishings,  all  new,  would  be  approximately 
$5,829.44 ;  that,  as  it  was  when  he  examined  it,  it  was 
worth  $3,497.73,  and  that  its  value  on  July  1,  1912, 
the  date  of  the  exchange,  was  approximately  the  same 
as  that  last  stated. 

The  plaintiff  J.  Monroe  Davis  testified  that  he  relied 
solely  on  the  representations  made  by  the  Mitchells; 
that  they  told  him  that  what  they  had  in  the  house  cost 
them  in  cash  $16,000;  that  Mitchell  told  him  the 
apartment  house  was  making  net  over  $350  per  month ; 
that  Mrs.  Mitchell  said  that  only  4  apartments  were 
vacant,  and  the  fact  was  that  16  were  vacant ;  that  she 
said  she  took  in  over  $800  in  May,  and  the  least  taken 
in  by  her  was  $740  in  August ;  Mrs.  Mitchell  said  that 
the  leaves  torn  off  the  book  contained  her  private 
business,  and  that  they  were  at  the  bank;  that  there 
were  about  23  cords  of  wood  in  the  basement;  and 
that  he  knew  nothing  about  apartment  house  business. 

Mr.  and  Mrs.  Mitchell  were  sworn  and  denied  about 
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all  the  evidence  of  a  material  nature  produced  against 
them.  Both  of  the  plaintiffs  testify  to  the  representa- 
tions that  the  Mitchells  made  to  them  to  induce  them 
to  make  the  exchange,  and  the  defendants  deny  making 
these  representations,  or  most  of  them. 

The  evidence  of  the  two  plaintiffs  and  of  the  two 
defendants  is  of  about  equal  weight,  and  if  there  were 
no  evidence  of  fraud,  except  that  given  by  the  two 
plaintiffs,  we  would  be  constrained  to  hold  that  fraud 
is  not  suflSciently  proved,  because  their  evidence  is 
denied  by  the  evidence  of  the  two  defendants.  But  the 
evidence  of  Mrs.  Harris  corroborates  the  evidence  of 
Mrs.  Davis  as  to  the  representations  made  by  Mrs. 
Mitchell  the  first  time  that  Mrs.  Davis  and  Mrs. 
Mitchell  conversed,  concerning  the  exchange  of  prop- 
erties. 

Mrs.  Callie  Cutler,  Mr.  E.  G.  Wiley  and  Mr.  Fish 
testified  as  to  conversations  that  they,  respectively, 
had  with  Mrs.  Mitchell  concerning  this  exchange  of 
properties,  and  their  evidence  tends  very  strongly  to 
prove  that  Mrs.  Mitchell  was  guilty  of  fraud.  It  is 
true  that  Mrs.  Mitchell  denies  making  the  statements 
to  which  they  testified.  They  are  disinterested  wit- 
nesses and  unimpeached,  and  we  cannot  conscien- 
tiously disbelieve  them. 

There  is  another  fact  that  we  cannot  ignore.  At  a 
conservative  valuation,  the  100-acre  farm,  which  the 
plaintiffs  conveyed  to  the  defendants,  with  its  im- 
provements, was  worth  about  $12,000,  and  a  large 
amount  of  personal  property  also  was  conveyed  with 
the  farm.  The  evidence  does  not  show  what  this  per- 
sonal property  was  worth;  but  we  think  that  all  the 
property  conveyed  to  the  defendants  was  worth  not 
less  than  $13,000.  Both  plaintiffs  say  it  was  worth 
$16,000,  and  one  of  the  witnesses   says   that  Mrs. 
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Mitchell  told  him  that  it  was  worth  $16,000  if  it  was 
worth  a  cent,  and  that  she  made  from  $10,000  to 
$12,000  in  the  trade. 

The  evidence  shows  that  the  property  that  the  de- 
fendants exchanged  for  the  farm  and  personal  prop- 
erty consisted  of  second-hand  furniture  and  furnish- 
ings,  and  that  it  was  not  worth  $4,000.  Mrs.  Cutler 
testified  that  Mrs.  Mitchell  told  her  that  it  cost  less 
than  $3,600. 

Taking  a  reasonable  view  of  the  evidence  as  to  value, 
we  think  that  the  property  conveyed  by  the  plaintiffs 
was  worth  at  least  three  times  as  much  as  the  prop- 
erty that  they  received  from  the  defendants.  Counsel 
for  the  defendants  contends  that  the  goodwill  of  the 
apartment  house  was  exchanged,  and  that  it  had  con- 
siderable value.  The  goodwills  of  some  kinds  of  busi- 
ness are  valuable,  but  we  do  not  think  that  the  good- 
will of  this  apartment  business  was  of  much  value. 
The  parties  did  not  think  enough  of  it  to  mention  it 
in  the  bill  of  sale.  The  bill  of  sale  purports  to  con- 
vey to  Davis  certain  personal  property,  specifically 
describing  it. 

It  was  contended  also  that  the  lease  that  the  defend- 
ants had  for  the  apartments  was  valuable.  Mrs. 
Mitchell  advised  Mrs.  Davis  to  get  a  new  lease  with  a 
*'flaf  rate,  and  this  was  done.  The  lease  that  the 
Mitchells  had  was  not  assignable  without  the  consent 
of  the  lessor,  and  he  would  not  consent  to  its  assign- 
ment. The  plaintiffs  did  not  bargain  for  the  Mitchell 
lease,  and  it  was  not  transferred  to  them. 

The  evidence  shows  that  the  plaintiffs  had  no  knowl- 
edge of  the  apartment  house  business,  and  that  they 
believed  the  representations  made  by  the  defendants, 
and  relied  upon  them,  and  that  these  representations 
were  false  and  known  by  the  defendants  to  be  false. 
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As  the  plaintiffs  were  not  acquainted  with  the  apart- 
ment house  business,  they  had  a  right  to  rely  on  th^ 
representations  of  the  defendants. 

The  weight  of  the  evidence  shows  that  Mrs.  Mitchell 
showed  Mrs.  Davis  three  or  four  apartments,  and  then 
indicated  that  she  did  not  want  to  show  the  others 
because  to  do  so  would  disturb  the  tenants.  She 
represented  to  Mrs.  Davis,  however,  that  the  other 
apartments  were  as  well  furnished  as  those  that  she 
had  seen. 

3.  The  defendants  contend  that,  if  false  representa- 
tions are  made,  and  the  means  are  at  hand  to  ascer- 
tain that  falsity,  the  persons  complaining  of  being 
defrauded  are  not  entitled  to  relief. 

In  Reynell  v.  Sprye,  1  D.  M.  G.,  side  page  710,  Lord 
Chief  Justice  Cbanworth  says : 

^^But  no  such  question  can  arise  in  a  case  like  the 
present,  where  one  contracting  party  has  intentionally 
misled  the  other,  by  describing  his  rights  as  being 
different  from  what  he  knew  them  really  to  be.  In 
such  a  case,  it  is  no  answer  to  the  charge  of  imputed 
fraud  to  say  that  the  party  alleged  to  be  guilty  of  it 
recommended  the  other  to  take  advice,  or  even  put  into 
his  hands  the  means  of  discovering  the  truth.  How- 
ever negligent  the  party  may  have  been  to  whom  the 
incorrect  statement  has  been  made,  yet  that  is  a  mat^ 
ter  affording  no  ground  of  defense  to  the  other.  No 
man  can  complain  that  another  has  too  implicitly 
relied  on  the  truth  of  what  he  has  himself  stated.*' 

Kerr,  Fraud  and  Mistake,  page  47,  says : 

**A  man  who  has  made  false  representations,  by 
which  he  has  induced  another  to  enter  into  a  transac- 
tion, cannot  turn  around  on  the  person  wbom  he  has 
defrauded  and  say  that  he  ought  to  have  been  more 
prudent  and  ought  not  to  have  concluded  the  repre- 
sentation to  be  true  in  the  sense  which  the  language 
used  naturally  and  fairly  imports. '* 
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See,  also,  to  the  same  effect,  Bank  of  N.  A.  v. 
Sturdy y  7  R.  I.  114;  Turner  v.  Kuehnle,  70  N.  J.  Eq. 
69  (62  Atl.  327) ;  Lowe  v.  Trundle,  78  Va.  69;  Lovejoy 
V.  Ishell,  73  Conn.  375  (47  Atl.  682) ;  Buckley  v.  Acme 
F.  Co.,  113  111.  App.  214. 

When  a  person,  for  the  purpose  of  cheating  and  de- 
frauding another,  makes  false  representations  as  to 
material  facts,  and  the  person  to  whom  the  false 
representations  are  so  made  believes  them  to  be  true 
and  is  thereby  induced  to  enter  into  a  contract,  to  his 
injury,  with  the  person  making  such  false  representa- 
tions, the  person  who  made  such  false  representations 
cannot  defeat  a  suit  to  rescind  the  contract,  so  entered 
into,  by  showing  that  the  person  thus  defrauded  could 
have  ascertained  that  such  representations  were  false, 
by  the  exercise  of  diligence. 

However,  we  find  from  the  evidence  that  the  plain- 
tiffs in  this  case  were  not  guilty  of  want  of  proper  care 
in  not  discovering  that  the  representations  made  by 
the  defendants  were  false.  We  find  from  the  evidence 
that  the  defendants  Mitchell  were  guilty  of  fraud,  as 
alleged  in  the  complaint,  and  that  the  plaintiffs  are 
entitled  to  a  rescission  of  said  exchange  of  property. 

4.  A  person  seeking  the  remedy  of  cancellation  must 
*'do  equity,'*  and,  as  a  general  rule,  the  parties  must 
be  placed  in  statu  quo;  but  this  rule  is  subject  to 
qualifications. 

6  Cyc,  pages  307,  308,  says: 

''If,  by  the  act  of  the  fraudulent  party,  complete 
restoration  is  impossible,  if  he  has  so  entangled  him- 
self in  the  meshes  of  his  own  knavish  plot  that  the 
defrauded  party  cannot  unloose  him,  the  equitable 
remedy  will  not  be  thereby  defeated. '  * 

There  are  other  exceptions  to  the  rule  that  need  not 
be  referred  to  in  this  case. 
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5.  The  offer  of  restoration  need  not  be  a  technical 
tender,  such  as  would  be  required  as  a  condition  prece- 
dent in  an  action  at  law :  6  Cyc.  312. 

In  this  case  a  proper  offer  was  made  before  the  suit 
was  conunenced,  and  the  defendants  absolutely  refused 
to  rescind. 

The  plaintiffs  are  entitled  to  a  decree  rescinding  and 
canceling  the  contract  by  which  the  plaintiffs  conveyed 
to  the  defendants  May  C.  Mitchell  and  E.  D.  Mitchell 
the  farm  described  in  the  complaint  and  the  personal 
property  that  was  conveyed  by  the  plaintiffs  to  the 
def endantSy  as  stated  in  the  complaint,  and  decreeing 
the  plaintiffs  to  be  the  owners  in  fee  of  said  farm  of 
100  acres  and  the  owners  of  said  personal  property, 
and  requiring  the  defendants,  within  30  days  from  the 
date  of  said  decree,  to  convey  to  the  plaintiffs,  by  a 
good  and  sufficient  deed  of  conveyance,  said  farm  of 
100  acres  as  described  in  the  complaint,  with  a  provi- 
sion that,  if  said  deed  is  not  so  made,  the  decree  shall 
stand  for  and  operate  as  a  good  and  sufficient  deed  of 
conveyance  of  said  farm  by  the  defendants  Mitchell 
to  the  plaintiffs,  and  rescinding  and  canceling  abso- 
lutely the  deed  of  conveyance,  miade  by  the  plaintiffs 
J.  Monroe  Davis  and  Edythe  E.  Davis  to  Mrs.  May  C. 
Mitchell  and  E.  D.  Mitchell,  dated  June  26,  1912,  and 
recorded  on  page  627  of  Book  62  of  the  records  of 
deeds  of  Yamhill  County,  State  of  Oregon,  on  the  3d 
day  of  July,  1912,  conveying  to  said  Mitchells  the  100 
acres  of  land  described  in  the  complaint,  and  in  said 
deed,  and  being  the  deed  of  conveyance  referred  to  in 
the  complaint,  and  requiring  the  defendants  Mitchell 
to  make  and  deliver  to  the  plaintiff  J.  Monroe  Davis, 
within  30  days  from  the  date  of  said  decree,  a  good 
and  sufficient  bill  of  sale,  conveying  to  him  all  of  the 
personal  property  that  he  conveyed  to  them  by  the  bill 
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of  sale,  by  him  made  to  them,  on  and  dated  July  5, 
1912,  and  being  marked  Plaintiffs '  Exhibit  9,  and  can- 
celing the  last-named  document,  and  requiring  said 
deed  of  conveyance  and  said  bill  of  sale,  made  by  the 
plaintiffs,  to  the  Mitchells  as  aforesaid,  to  be  deliv- 
ered by  said  defendants  to  the  plaintiffs  within  30  days 
from  the  date  of  said  decree,  and  also  canceling  the 
promissory  note  for  $108.75  referred  to  in  the  com- 
plaint, and  made  by  the  plaintiffs  to  the  defendants, 
and  for  the  delivery  up  of  said  promissory  note  to  the 
plaintiffs,  within  30  days,  and  for  the  surrender  and 
delivery  of  said  farm  and  said  personal  property  by 
the  defendants  Mitchell  to  the  plaintiffs  at  once;  and 
said  decree  shall  also  cancel  and  rescind  the  bill  of  sale 
made  by  the  defendants.  May  C.  Mitchell  and  E.  D. 
Mitchell,  to  the  defendant  J.  Monroe  Davis,  dated  July 
1,  1912,  conveying  to  said  J.  Monroe  Davis  the  furni- 
ture and  furnishings  in  the  apartment  house  at  No. 
1135^  Albina  Avenue,  Portland,  Oregon,  said  bill  of 
sale  being  Plaintiffs'  Exhibit  7,  and  requiring  the 
plaintiff  J.  Monroe  Davis  to  make  and  deliver  to  said 
defendants  Mitchell  a  bill  of  sale  conveying  to  said 
defendants  Mitchell  said  personal  property,  subject 
to  the  chattel  mortgage  made  by  the  plaintiffs  to  May 
C.  Mitchell  and  W.  P.  Sinnott  on  the  1st  day  of  July, 
1912,  to  secure  the  payment  to  May  C.  Mitchell  and 
W.  P.  Sinnott  of  the  sum  of  $2,500,  and  subject  also 
to  any  proceedings  that  may  have  been  had  or  taken  to 
foreclose  said  mortgage,  and  decreeing  also  that  the  de- 
fendant W.  P.  Sinnott  has  a  valid  claim  in  and  to  said 
mortgage  and  the  promissory  note,  a  copy  of  which 
is  set  out  in  said  mortgage,  for  the  sum  of  only  $1,000 
and  interest  thereon  at  the  rate  of  6  per  cent  per 
annum  from  July  1,  1912  (if  it  has  not  been  paid  or 
collected ),  and  decreeing  that  the  said  chattel  mort- 
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gage  and  the  promissory  note  therein  described  and 
referred  to  are  null  and  void  and  canceled,  except  as 
to  said  interest  of  said  defendant  W.  P.  Sinnott 
therein  for  said  smn  of  $1,000  and  interest,  and  decree- 
ing that  said  mortgage  and  note  are  canceled,  except 
as  to  said  interest  of  said  W.  P.  Sinnott  therein,  and 
that,  as  soon  as  said  $1,000  and  interest  are  paid,  said 
promissory  note  shall  be  delivered  to  the  plaintiffs, 
and  requiring  said  W.  P.  Sinnott  to  make  said  $1,000 
and  interest  out  of  the  property  described  in  said  chat- 
tel mortgage,  if  possible,  before  suing  the  plaintiffs 
for  any  part  thereof,  or,  if  said  W.  P.  Sinnott  has 
already  realized  said  $1,000  and  interest  from  the 
plaintiffs  or  from  the  property  described  in  said  mort- 
gage (as  to  which  fact  this  court  is  not  informed), 
in  that  event  that  said  promissory  note  described 
in  said  mortgage  be  delivered  to  the  plaintiffs  within 
30  days  from  the  date  of  said  decree;  and  the  plain- 
tiffs are  entitled  to  a  decree  also  for  the  recovery 
from  the  defendants  of  the  sum  of  $2,000  paid  by  the 
plaintiffs  to  the  defendants  on  July  1,  1912,  in  making 
said  exchange,  with  interest  on  said  sum  at  the  rate 
of  6  per  cent  per  annum  from  July  1,  1912,  less  $100 
as  the  value  of  the  wood  that  was  on  hand  in  the  base- 
ment of  the  building  at  the  time  of  the  exchange,  and 
consumed  by  the  plaintiffs ;  and  the  defendants  will  be 
entitled  also  to  have  indorsed  upon  said  decree  the 
amount  of  taxes  that  they  may  have  paid  on  the  farm 
above  referred  to,  and  any  money  that  they  may  have 
paid  on  said  $4,500  mortgage  on  said  farm.  The 
court  is  without  information  as  to  the  crops  raised  or 
harvested  on  the  said  farm  since  July  1,  1912.  The 
plaintiffs  are  entitled  to  have  the  defendants  Mitchell 
account  to  them  for  the  value  of  all  crops  raised  or 
harvested  on  said  premises  since  July  1,  1912,  includ- 
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ing  the  crop  of  1914,  less  the  reasonable  cost  thereof. 
This  court  cannot  make  any  decree  as  to  the  value 
thereof,  because  there  is  no  evidence  before  the  court 
in  relation  to  the  same.  If  the  parties  cannot  agree 
as  to  said  crops,  the  matter  may  be  adjusted  in  another 
suit  or  action  in  relation  thereto. 

The  decree  of  the  court  below  is  reversed,  and  a  de- 
cree of  this  court  will  be  entered  in  accordance  with  the 
terms  of  this  opinion. 

Bevbbsbd.    Beheabing  Denied. 

» 

Mb.  Chief  Justice  McBbidb  and  Mb.  Justice  Eakik 
concur. 

Mb.  Justice  Moobe  took  no  part  in  this  decision. 


Argued  .rnne  15,  reversed  Jnlj  14,  rehearing  denied  September  8,  1914. 

HOCHFELD  v.  PORTLAND. 

(142  Pae.  824.) 

Pleading— Definition— Form  of  AUegationa — Ooncliudomi  of  Law. 

1.  In  a  petition  for  a  writ  of  review  to  correct  errors  in  a  re- 
assessment  for  a  street  improvement,  allegations  that  the  city  acted 
in  violation  of  law,  that  the  proceeding  and  assessment  and  reassess- 
ment were  illegal,  and  that  the  legislature  has  not  authorized,  and 
under  the  Constitutions  of  the  state  and  of  the  United  States  eonld 
not  authorize,  the  city  to  do  certain  acts,  are  conclusions  of  law 
which  add  nothing  to  the  strength  of  the  pleading,  and  such  pleading 
may  often  cast  a  cloud  upon  a  really  good  cose. 

MnniciiMd  Oorporationa — ^PabUc  ImproTomaiitB — ^Mode  of  Improvemeat 
not  Mandatory. 

2.  Portland  city  charter,  giving  the  council  authority  to  levy  a 
two-mill  tax  which  shall  constitute  a  special  fund  to  be  used  only  to 
pay  for  the  construction  of  bridges  other  than  those  across  the 
Willamette  Biver,  the  estimated  cost  of  which  shall  not  be  less  than 
$15,000  each^  but  declaring  that  these  provisions  do  not  include 
elevated  roadways,  tramways,  or  structures  other  than  bridges  across 
gulchet  and  ravines,  does  n<^  restrict  the  city  to  the  erection  of  a 
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bridge  as  the  manner  of  improving  a  street  at  any  particular  place, 
Bueh  authority  being  permissive  and  not  mandatory. 

[As  to  power  of  municipality  to  levy  assessments,  see  note  in 
55  Am.  Dee.  285.] 

Municipal  Corporatioxus — Public  Improvements — ^Anttaority  for  Beas- 
sessment. 

3.  A  resolution  for  reassessment  for  a  street  improvement,  reciting 
that  the  previous  reassessment  was  set  aside  and  declared  void  by 
the  decree  of  the  Circuit  Court,  sufficiently  showed  a  cancellation  of 
the  former  assessment  to  authorize  a  reassessment. 

[As  to  the  purposes  for  which  a  municipal  corporation  may 
levy  assessments  and  taxes,  see  note  in  16  Am.  St.  Bep.  365.] 

Municipal  Corporatiomi  —  Public  ImproTements  —  Assessments  —  Lia- 
bility for  Damages. 

4.  That  a  city,  in  improving  a  street,  trespassed  on  the  lands  of 
abutting  owners  by  building  an  embankment  to  hold  the  fill  of  the 
street  without  having  condemned  the  property  for  public  use,  does 
not  affect  or  vitiate  an  assessment  for  the  expense  of  the  improve- 
ment. In  case  private  property  of  a  citizen  is  damaged  in  making 
such  improvement,  the  city  is  responsible  the  same  as  an  individual 
or  corporation. 

Constitutional  Law — Municipal  Corporations — Obligation  of  Contracts 
— ^Municipal  Assessment  for  Improvement. 

5.  That  premises  had  been  assessed  for  an  elevated  roadwky  under 
8  charter  provision  that  the  property  was  thereafter  to  be  exempt 
from  special  taxes  on  account  of  the  maintenance  of  a  street  in  the 
future,  did  not  constitute  a  violation  of  any  contracts  with  the  prop- 
erty holder  exempting  him  from  liability  by  reason  of  an  assess- 
ment for  an  additional  improvement  under  an  amended  charter. 

Mnnicipal  Corporatimis — Public  Improvements — Question  for  Review. 

6.  On  a  writ  of  review  to  correct  an  assessment  for  a  street  im- 
provement, an  objection  that  the  preliminary  reassessment  is  several 
thousand  dollars  larger  than  the  assessment,  and  that  the  price  by 
cubic  yard  for  fill  is  excessive,  raises  no  issue  for  review. 

[As  to  validity  of  special  assessment  levied  by  front  foot  in- 
stead of  according  to  benefit,  see  note  in  Ann.  Cas.  1913A,  655.] 

Municipal    Corporations — Public    Improvements — ^Improvements    In- 
ducted in  Single  Proceeding. 

7.  It  is  proper  to  include,  in  a  single  proceeding  and  assessment 
by  a  city,  the  making  of  a  fill,  macadamizing  the  road,  and  laying 
sidewalks  on  top  of  the  fill,  for  the  city  is  not  compelled  to  improve  its 
streets  by  piecemeal. 

Mnnicipal    Corporations — Public    Improvements — Assessments — ^Find- 
ings by  Council. 

8.  In  a  proceeding  for  an  assessment  for  a  street  improvement, 
objections  that,  in  making  the  fill,  a  sewer  was  broken,  whereby  a 
large  amount  of  material  was  carried  away,  that  seme  gravel  used 
in  the  grade  had  been  carted  off,  that  some  of  the  property  owners 
had  partially  filled  the  street,  for  all  of  which  they  were  being  as- 
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Fessed,  making  double  payment  tberefor,  and  that  thej  were  being 
charged  for  the  elope  of  the  embankment  outside  of  the  street  lines 
and  upon  their  own  property,  raised  questions  of  faet  requiring  find- 
ings of  record  by  the  council,  in  the  absence  of  which  they  cannot 
be  considered  on  writ  of  review  to  review  the  assessment. 

Manlclpftl  Oorporatioiis — Pabllc  Improvements — Awtewmnftnt^ 

9.  Abutting  owners  cannot  be  made  to  pay  for  a  fill  in  a  street 
twice,  nor  for  what  they  have  already  done  themselves,  nor  for  the 
erection  of  an  embankment  on  their  ewn  property  without  condemna- 
tion proceedings  by  the  city. 

[As  to  changing  grade  of  street,  compensation  to  be  paid  for 
in  damages,  see  note  in  4  Am,  St.  Bep.  401.] 

Municipal    Oorporation»— Pabllc   trnproTements — ^AsseinneBts — ^Hear- 
ing by  Council. 

10.  Where,  at  the  time  set  for  hearing  by  the  city  council  of  ob- 
jections to  a  street  assessment,  the  ordinance  and  objections  were 
referred  to  the  committee  on  streets,  and  the  report  of  the  commit- 
tee, some  months  later  that  the  remonstrators  were  called  for,  and, 
no  one  appearing,  the  remonstrances  were  considered,  and  the  com« 
inittee  recommends  that  the  ordinance  pass  and  the  remonstrances  be 
overruled,  was  adopted  on  motion,  such  action  was  error;  the 
objectors  being  entitled  to  a  hearing  before  the  council. 

Municipal  Corporationa — Public  ImproTomaiita — ^Aaaeaaments — ^Review. 

11.  On  a  writ  of  review  to  correct  a  street  assessment,  the  court's 
refusal  to  compel  a  return  of  the  engineer's  cross-section  drawings, 
^o  as  to  show  the  portion  of  the  fill  extending  beyond  street  lines 
was  not  error,  being  material  only  on  questions  of  fact  which  are 
not  considered  under  a  writ  of  review. 

Municipal  Corporations — Public  Improvements — ^Assessmant— Keview. 

12.  Under  Section  511,  L.  O.  L.,  relating  to  writs  of  review,  pro- 
viding that  the  court  shall  have  power  to  affirm,  modify,  reverse  or 
nnnul  the  decision  or  determination  reviewed,  and,  if  necessary,  by 
niT'ndate  direct  the  inferior  tribunal  to  proceed  according  to  its 
(!« cision,  where  it  is  held  on  writ  of  review  that  a  city  council,  though 
having  jurisdiction  of  the  proceedings,  erred  in  omitting  to  determine 
questions  of  fact  by  findings  entered  on  its  record,  the  cause  will  be 
remanded,  with  directions  to  instruct  the  city  to  give  the  notice  re- 
quired by  its  charter  for  hearing  the  objections  appearing  in  the 
record  and  to  proceed  to  determine  them  in  accordance  with  the  opin- 
ion of  the  court. 

From  Multnomah:  Henry  E.  McGinn,  Judge. 

The  plaintiffs,  S.  Hochfeld  and  others,  sued  out  a 
writ  of  review  to  correct  errors  committed  by  the 
council  of  the  City  of  Portland  in  a  reassessment  of 
property  for  a  street  improvement.    From  a  judg- 
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ment  dismissing  the  writ,  plaintiffs  appeal.    Reversed 
and  remanded,  with  directions. 

Bbvebsed.    Beheabinq  Denied. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Rcdph  R.  Duniway. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Lyman  E.  Lat.ourette  and  Mr.  Walter  P.  La 
Roche,  City  Attorney,  with  an  oral  argument  by  Mr. 
Latourette. 

In  Banc.  Mb.  Justice  Bubnett  delivered  the  opin- 
ion of  the  court. 

1.  Someone  has  said  that  ^^  pleading  is  the  state- 
ment in  a  logical  and  legal  form  of  the  facts  which 
constitute  the  plaintiff 's  cause  of  action  or  the  def  end- 
ant 's  ground  of  defense.''  Bef erring  to  the  principles 
of  logic,  it  may  be  said  that,  in  pleading  a  plain- 
tiff's cause  of  action,  the  law  applicable  to  the  case 
in  hand  is  the  major  premise  which  it  is  not  necessary 
to  state  or  prove  because  it  is  matter  of  which  the 
court  takes  judicial  knowledge.  The  facts  upon  which 
he  relies  constitute  the  minor  premise  which  alone  he 
must  state  and  prove  in  order  to  enable  the  court  to 
draw  the  conclusion  which  the  law  attaches  to  such  a 
syllogism.  In  a  petition  covering  more  than  30  pages 
of  the  printed  abstract,  the  plaintiff  has  consumed  at 
least  two  thirds  of  the  space  in  stating  conclusions  of 
law.  •  **The  city  acted  in  violation  of  law  in  this  pro- 
ceeding," ''said  proceeding  and  assessment  and  re- 
assessment were  illegal, ' '  and  '  *  even  the  legislature  of 
the  State  of  Oregon  has  not,  and  under  the  Constitu- 
tion of  the  State  of  Oregon  and  the  Constitution  of  the 
United  States  of  America,  could  not,  authorize  the  city 
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to  do  these  acts"  are  pet  phrases  of  the  document. 
These  are  mere  conclusions  of  law  which  add  nothing 
to  the  strength  of  the  pleading,  but  only  encumber  the 
record  and  add  to  the  labors  of  the  court  and  counsel 
in  unraveling  the  intricacies  of  the  litigation,  often 
clouding  a  really  good  case':  Holmes  v.  Cole,  51  Or. 
483  (94  Pac.  964) ;  Fisher  v.  Union  County,  43  Or.  223 
(72  Pac.  797) ;  Southern  Oregon  Co.  v.  Coos  County, 
30  Or.  250  (47  Pac.  852) ;  Drummond  v.  Miami  Lbr. 
Co.,  56  Or.  575  (109  Pac.  753) ;  Pur  din  v.  Hcmcock,  67 
Or.  164  (135  Pac.  515). 

By  a  carieful  process  of  sifting  the  wheat  of  facts 
from  the  chaff  of  legal  conclusions,  we  are  able  to  dis- 
cern that  the  City  of  Portland  had  improved  East  Oak 
Street  from  the  east  line  of  Union  Avenue  to  65  feet 
east  of  the  east  line  of  East  Sixth  Street,  and  that  it 
was  proceeding  to  reassess  the  expense  of  the  improve- 
ment upon  property  within  a  certain  defined  district, 
which  it  had  determined  was  liable  because  of  benefits 
accruing  thereby.  At  the  time  appointed  for  hearing, 
the  property  owners  or  some  of  them  filed  objections 
to  the  reassessment  which  the  plaintiff  alleges  were 
not  heard  by  the  council  but  were  referred  to  the  street 
committee.  The  essence  of  the  whole  contention,  then, 
is  that  the  council  did  not  decide  upon  the  objections 
of  the  petitioners. 

2.  The  first  objection  in  substance  is  that  the  im- 
provement consisted  in  filling  a  deep  ravine  in  East 
Oak  Street  to  grade  instead  of  bridging  the  same ;  the 
contention  being  that  a  bridge  should  have  beeh  built 
and  paid  for  out  of  what  was  known  as  the  bridge 
fund,  described  in  Section  114  of  the  charter  of  the 
City  of  Portland.  The  provision  on  that  point  is  that 
the  council  has  authority  to  levy  a  two-mill  tax  on  the 
property  in  the  city  which  shall   constitute  a  special 
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fund  to  be  used  only  for  paying  for  the  construction 
of  bridges  in  the  city  other  than  those  across  the 
Willamette  Biver,  the  estimated  cost  of  which  shall 
not  be  less  than  $15,000  each.  This  does  not  restrict 
the  council  to  any  particular  manner  of  improving  a 
street.  The  clause  mentioned  is  permissive  and  not 
mandatory.  Indeed,  the  section  itself  declares  that 
those  provisions  shall  not  be  construed  so  as  to  include 
elevated  railways,  tramways  or  any  structures  other 
than  bridges  across  gulches  and  ravines. 

3.  The  second  objection  is  to  the  effect  that  the  city 
must  first  have  set  aside  and  canceled  the  first  assess- 
ment before  attempting  a  second  one.  The  resolu- 
tion for  the  reassessment  recites  that  the  previous 
^'reassessment  of  benefits  for  the  improvement  of  East 
Oak  Street  *  *  was  set  aside,  annulled,  declared 
and  rendered  void'*  by  the  decree  of  the  Circuit  Court 
of  the  State  of  Oregon.  No  action  of  the  council  could 
be  more  effective  than  that  declared  in  the  resolution. 

4.  The  third  objection  is  in  substance  that  the  city 
claimed  at  the  outset  that  it  would  only  improve  the 
street,  but  in  doing  so  trespassed  upon  the  lands  of 
the  abutting  owners  by  building  thereon  an  embank- 
ment to  hold  the  fill  of  the  street  without  having  con- 
demned the  property  for  public  use.  The  case  of 
Davis  V.  City  of  SUverton,  47  Or.  171  (82  Pac.  16), 
decides  this  point  adversely  to  the  petitioners  by  hold- 
ing in  substance  that,  if  in  the  prosecution  of  a  street 
improvement  the  city  trespasses  upon  private  prop- 
erty, it  does  hot  vitiate  the  assessment  levied  for  the 
expense  of  the  betterment.  In  its  governmental 
capacity  the  city  had  jurisdiction  to  prosecute  the  im- 
provement. If,  in  its  character  as  a  corporation  con- 
ducting an  enterprise,  it  inflicts  damage  upon  private 
property,  it  is  responsible  the  same  as  any  other  actor 
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or  contractor,  but  it  does  not  defeat  its  jurisdiction 
as  an  agency  of  government.  This  is  the  principle 
upon  which  Giaconi  v.  Astoria,  60  Or.  12  (113  Pac. 
855,  118  Pac.  180),  was  decided;  it  being  there  held  as 
follows : 

'*A  municipal  corporation  is  not  liable  for  mere 
consequential  injuries  resulting  from  ordinarily  care- 
ful administration  of  a  reasonably  prudent  plan  of 
street  improvement;  but,  if  the  city  itself  executes  any 
public  work,  it  acts  ministerially  and  is  liable  for  any 
injury  resulting  from  its  negligence  or  maladminis- 
tration. ' ' 

5.  It  is  further  contended  that  the  tax  was  void  be- 
cause the  premises  involved  had  paid  for  an  elevated 
roadway  across  the  gulch  in  question  to  the  former 
City  of  East  Portland,  under  a  charter  provision  that 
the  property  was  thereafter  to  be  exempt  from  special 
taxes  on  account  of  the  maintenance  of  a  street  in  the 
future;  but  this  claim  also  was  settled  against  plain- 
tiffs by  the  case  of  Ladd  v.  City  of  Portland^  32  Or. 
271  (51  Pac.  654,  67  Am.  St.  Rep.  526),  holding  that  an 
amendment  of  that  charter  and  an  additional  im- 
provement of  the  street  in  pursuance  thereof  did  not 
constitute  a  violation  of  any  contract  with  the  prop- 
erty holder  exempting  him  from  liability  for  further 
improvements.  It  is  a  legislative  question,  the  deci- 
sion of  which  the  freeholder  cannot  resist  by  judicial 
proceedings. 

6.  Again,  the  petitioners  say  that  '*the  preliminary 
reassessment  is  several  thousand  dollars  larger  than 
the  assessment,'*  and  that  the  price  of  33  cents  per 
cubic' yard  for  fill  is  excessive;  25  cents  being  full  com- 
pensation for  the  same.  This  raises  no  issue  for 
review.  It  is  not  contended  that  the  city  did  not  ad- 
vertise for  bids,  or  that  there  was  any  fraud  in  letting 
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the  contract.  It  may  be  that  between  private  parties 
similar  work  could  be  procured  for  25  cents  per  cubic 
yard,  but  it  is  quite  natural  that  a  contractor  who  ex- 
pects to  encounter  stubborn  litigation  over  the  pay- 
ment of  his  compensation  will  cover  that  risk  by  in- 
creasing his  bid.  The  taxpayer  has  to  meet  the 
increased  expense  in  the  ultimate  analysis. 

7.  The  petitioners  also  urge  that  'Hhere  is  an  at- 
tempt made  to  make  a  fill  and  also  macadamize  the 
road  and  lay  sidewalks  on  top  of  the  fill,  and  these 
are  separate  improvements  which  cannot  be  combined 
legally  in  one  improvement,  and  therefore  this  pro- 
posed assessment  should  be  rejected  on  this  account." 
Why  they  cannot  be  combined  is  not  pointed  out ;  but 
it  is  clearly  within  the  charter  power  of  the  munici- 
paUty  to  provide  for  a  finished  street,  including  not 
only  roadway,  but  also  sidewalks  and  curbs.  The  city 
is  not  required  to  improve  its  street  by  piecemeal. 
Thus  far  in  the  investigation  the  objections  have 
involved  only  issues  of  law. 

8.  Finally,  however,  the  objections  charge  in  sub- 
stance that,  in  making  the  fill,  a  sewer  in  the  street 
was  broken,  whereby  a  large  amount  of  material  was 
carried  away ;  that  some  gravel  used  in  the  grade  had 
been  carted  off ;  that  some  of  the  property  owners  had 
partially  filled  the  street,  for  all  of  which  they  were 
being  assessed,  making  double  payment  for  the  same, 
and  that  they  were  being  charged  for  the  slope  of  the 
embankment  built  outside  of  the  street  lines  and  upon 
their  own  property.  These  last  constituted  questions 
of  fact  calling  for  a  decision  from  the  council  by  find- 
ings of  record  as  to  their  truth. 

Passing  the  question  of  whether  or  not  these  were 
sufficiently  definite  to  challenge  the  assessment,  we 
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find  in  the  leading  case  of  Hughes  v.  City  of  Portland, 
53  Or.  370  (100  Pac.  942) : 

'  *  The  council  is  required  to  hear  and  determine  such 
objections  as  are  open  to  the  properly  owners,  and  it 
should  appear  somewhere  in  the  record  of  their  pro- 
ceedings or  the  reassessment  ordinance  that  they  have 
done  so.  The  preliminary  assessment  as  made  by  the 
auditor,  and  the  objections  of  the  property  owners 
thereto,  form  an  issue  to  be  heard  and  determined  by 
the  council.  This  issue  may  be,  as  we  have  said,  one 
of  law  or  fact.  If  it  is  an  issue  of  law,  it  will  be  suffi- 
cient if  the  minutes  show  that  it  has  been  overruled. 
But,  if  an  issue  of  fact,  there  should  be  a  finding  of 
the  council  thereon,  either  in  the  record  or  ordinance, 
not,  perhaps,  with  the  same  technical  accuracy  as  re- 
quired in  a  decree  or  judgment  of  a  court,  but  suffi- 
cient to  show  that  the  question  has  in  fact  been  heard 
and  determined  by  the  council  and  the  result.  If  the 
objections  involve  questions  of  fact,  they  cannot  be 
summarily  disposed  of  by  a  general  order  overruling 
them  or  directing  them  to  be  placed  on  file. ' ' 

9.  Those  who  pay  the  expenses  of  public  improve- 
ments are  entitled  to  have  none  but  legitimate  charges 
imposed  upon  them.  They  cannot  be  made  to  pay  for 
a  fill  twice,  nor  for  what  they  have  already  done  tiiem- 
selves,  nor  for  what  was  the  result  of  trespass  upon 
their  property.  Whether  or  not  this  was  in  fact  in- 
cluded in  the  reassessment  was  a  question  to  be  de- 
termined by  the  council.  We  may  concede  that  the 
city  had  the  right  to  condemn  the  property  by  emi- 
nent domain  proceedings  for  the  purpose  of  resting 
thereon,  the  slope  of  the  fill,  but  until  it  does  so  its 
trespass  forms  no  basis  for  increase  of  taxation. 

10.  The  record  discloses  that  December  22,  1909, 
was  appointed  by  the  coimcil  for  hearing  objections 
to  the  reassessment,  and  all  persons  aggrieved  thereby 
or  interested  therein  were  required  to  attend  the  meet- 


Sept  1914.]  HocHPELD  v.  Pobtland.  199 


ing  and  warned  not  to  depart  therefrom  until  said 
assessment  and  reassessment  had  been  completed. 
The  objections  in  question  were  filed  December  13, 
1909.    The  petitioners  allege  that : 

**The  plaintiffs  at  said  time  and  place  were  repre- 
sented by  their  attorney,  and  said  ordinance  No. 
21,067  was  introduced  by  the  committee  on  streets,  and 
read  the  first  and  second  times ;  then  the  objections  of 
Balph  R.  Duniway,  as  attorney  for  these  property 
owners,  were  not  read,  but  were  referred  to. the  com- 
mittee on  streets  without  reading  or  any  attention 
being  paid  them  by  council,  and  without  any  oppor- 
tunity being  given  for  a  hearing. ' ' 

The  record  of  the  council  appearing  in  the  return  to 
the  writ  recites  that : 

"An  ordinance  entitled  *An  ordinance  making  a  re- 
assessment for  the  improvement  of  East  Oak  Street 
•  •  ^  was  introduced  by  the  committee  on  streets  and 
read  twice.  Remonstrance  of  Ralph  R.  Duniway  for 
objecting  property  owners  was  read.  On  motion  of 
councilman  Devlin,  duly  seconded  and  carried,  said 
ordinance  and  remonstrance  were  referred  to  the  com- 
mittee on  streets.  •  •  '^ 

No  further  action  by  the  council  itself  appears  until 
April  13,  1910,  when  the  journal  of  its  proceedings 
discloses  that: 

**The  committee  on  streets,  to  whom  was  referred 
ordinance  entitled  'An  ordinance  making  a  reassess- 
ment for  the  improvement  of  East  Oak  Street  *  *  ' 
and  remonstrance  against  the  same,  presented  a  re- 
port recommending  'that  said  ordinance  do  pass.  The 
remonstrators  were  called  for,  and,  no  one  appearing, 
the  remonstrances  were  considered,  and  your  com- 
mittee further  recommends  that  said  remonstrances  be 
overruled.'  On  motion  the  report  of  the  committee 
was  adopted  and  said  remonstrances  overruled.'' 
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While  it  is  permissible,  within  the  meaning  of 
Hughes  v.  Portland,  for  the  council  to  refer  such  mat- 
ters to  its  committees  or  its  officials  for  the  purpose 
of  acquiring  information  on  the  question,  yet  it  is 
incumbent  upon  that  body,  by  the  terms  of  the  char- 
ter, to  itself  hear  the  questions  both  of  law  and  fact, 
and  upon  the  latter  to  make  findings  determining  the 
truth  of  the  same.  As  applied  to  the  questions  of  law 
involved  in  the  objections  to  which  allusion  has  been 
made,  the  record  of  the  proceedings  of  the  council  is 
sufficient.  Not  so,  however,  as  to  the  questions  of 
fact  upon  which  the  Hughes  case  requires  findings  to 
be  made.  This  duty  cannot  be  delegated  to  any  offi- 
cer or  committee,  but  must  be  performed  by  the  council 
itself  at  a  time  and  place  of  which  notice  must  be  given 
with  an  opportunity  to  objectors  to  be  heard.  The 
failure  to  do  this  embodied  in  the  summary  overruling 
of  the  objections,  not  only  in  their  legal  aspect,  but 
also  upon  the  questions  of  fact,  constitutes  the  essen- 
tial error  of  the  proceedings  of  which  the  petitioners 
complain. 

11.  The  plaintiffs  complain  of  the  court's  refusal  to 
compel  a  return  of  the  engineer's  cross-section  draw- 
ings, so  as  to  show  the  portion  of  the  fill  extending 
beyond  the  street  lines.  In  this  there  was  no  error. 
The  drawings  might  have  been  useful  in  establishing 
the  truth  of  the  objections,  on  that  point  as  a  matter 
of  evidence  in  the  hearing  before  the  council,  but  the 
court  is  not  concerned  with  questions  of  fact  in  con- 
sidering errors  urged  by  proceedings  under  a  writ  of 
review. 

12.  Although  the  city  had  jurisdiction  to  act  in  the 
proceeding,  yet  it  acted  erroneously  in  its  omission  to 
determine  the  question  of  fact  involved  by  findings 
entered  upon  its  record.    This  is  not  a  fatal  error 
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authorizing  the  court  to  declare  the  reassessment  pro- 
ceeding utterly  void.  It  is  provided  in  Section  611, 
L.  0.  L.,  that: 

**Upon  the  review,  the  court  shall  have  power  to 
affirm,  modify,  reverse,  or  annul  the  decision  or  deter- 
mination reviewed,  and,  if  necessary,  to  award  restitu- 
tion to  the  plaintiff,  or  by  mandate  direct  the  inferior 
court,  officer,  or  tribunal  to  proceed  in  the  matter 
reviewed  according  to  its  decision. ' ' 

The  conclusion  is  that  the  decision  of  the  Circuit 
Court  dismissing  the  writ  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  instruct  the  de- 
fendants to  give  the  notice  required  by  its  charter  for 
hearing  the  objections  appearing  in  the  record,  and 
to  proceed  to  the  determination  of  them  in  accordance 
with  this  opinion.      Bevebsed.    Beheabino  Deified. 

Mb.  Chief  Justice  McBbidb  did  not  sit. 

Mb.  Justice  Bamset  dissents. 


Argued  July  14,  affirmed  Jnly  21,  rehearing  denied  September  8,  1914. 

STATE  V.  HENDEBSON/ 

(143  Pac.  627.) 

Zaarceny — ^Evidence — Ownanhlp  of  Property. 

1.  Under  Section  5524,  L.  O.  L.,  providing  that  all  brands  shall 
be  recorded  in  the  county  where  the  owner  resides  and  any  other 
conniy  where  the  animals  usually  range  and  no  evidence  of  owner- 
ship by  brand  shall  be  permitted  unless  the  brand  shall  be  recorded, 
and  Section  5528,  making  the  duly  recorded  brand  prima  facie  evi- 
dence of  ownership,  in  a  prosecution  for  larceny  of  calves,  there 
moat  be  some  other  proof  of  ownership  than  an  unrecorded  brand. 

[As  to  when  animals  are  subjects  of  larceny,  see  note  in  47 
Am.  Bep.  765.] 

*On  the  question  of  the  admissibility  of  a  brand  as  evidence  of 
the  ownership  of  cattle,  see  note  in  11  L.  B.  A.  (N.  S.)  87. 

Bbpobteb. 


202  Statb  v.  Hsndehsok.  [72  Or. 

LATcany— Brldeneo— tTnrecordod  Bnod. 

2.  In  a  proee^ution  for  the  larceny  of  calves,  evidence  as  to  the 
brand  of  the  cow,  the  mother  of  the  calves  alleged  to  have  been 
stolen,  was  competent  for  the  purpose  of  identification. 

[As  to  brands  on  animals  as  evidence  of  ownership,  see  note 
in  Ann.  Cas.  1913E,  188.] 

Larceny— BTid«ne«— Weight  and  SuiBcioiicy— Ownarthip  of  Property. 

3.  In  a  prosecution  for  the  larceny  of  calves,  evidence  other  than 
ibe  brand  held  sufficient  to  establish  the  title  to  the  calves  in  the 
alleged  owner. 

Xiaroeny — ^Imtmctloiui — ^Proof  of  Ownenblp. 

4.  In  a  prosecution  for  the  larceny  of  calves,  an  instt^iction  that 
the  ownership  of  the  property  may  be  shown  by  proof  other  than  by 
a  recorded  brand  is  proper. 

From  Hamey :  Dalton  Biqos,  Judge. 

The  defendant,  James  H.  Henderson,  was  indicted, 
tried  and  convicted  of  the  larceny  of  two  calves,  and 
from  the  judgment  and  sentence  imposed  thereon, 
appeals.  Affibmed.    Behearino  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  W.  Biggs. 

For  the  state  there  was  a  brief  over  the  names  of 
Mr.  Geo.  S.  Sizemore,  District  Attorney,  Mr.  Andrew 
M,  Crawford,  Attorney  General,  and  Mr.  Joseph  A. 
Benjamin,  Second  Assistant  Attorney  General,  with  an 
oral  argument  by  Mr.  Benjamin. 

Department  2.  Mb.  Justice  Beak  delivered  the 
opinion  of  the  court. 

The  only  question  raised  upon  this  appeal  is  in  re- 
gard to  the  proof  of  ownership  of  the  property- 
alleged  to  have  been  stolen.  It  is  the  contention  of 
counsel  for  defendant  that  the  state  failed  to  offer 
any  evidence  of  title  of  the  two  calves  alleged  in  the 
indictment  to  be  the  property  of  the  Blitzen  Valley- 
Land  Company,  except  by  brand,  and  that  no  evidence 
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of  the  record  of  the  brand  was  introduced.  For  this 
reason  connsel  for  the  defendant  requested  the  court 
to  direct  a  verdict  of  acquittal,  and  objected  and  ex- 
cepted to  instructions  to  the  jury  raising  the  same 
point. 

1.  The  state's  evidence  tended  to  show  that  the 
calves  in  question  were  unbranded.  It  was  sought 
upon  the  trial  to  identify  them  and  prove  ownership 
thereof  by  testimony  tending  to  show  the  identifica- 
tion and  title  of  the  mothers  of  the  calves.  So  far  as 
the  proof  shows,  the  brand  upon  the  cows  was  un- 
recorded.    Section  5524,  L.  0.  L.,  provides  as  follows : 

"  •  •  All  brands  shall  be  recorded  in  the  county 
where  owner  resides,  and  in  such  other  county  where 
such  animals  usually  range ;  and  no  evidence  of  owner- 
ship by  brand  shall  be  permitted  in  any  court  of  this 
state  on  or  after  November  1,  1894,  unless  such  brand 
shall  be  recorded  as  in  this  act  provided. '  * 

Section  5528,  L.  0.  L.,  is  to  the  effect  that  where  the 
title  to  any  stock  is  involved,  the  duly  recorded  brand 
on  the  animal  shall  be  prima  facie  evidence  of  owner- 
ship of  the  person  owning  such  brand.  The  brand 
referred  to  not  having  been  recorded  as  provided  by 
the  statute,  there  must  be  some  other  proof  of  owner- 
ship of  the  calves. 

2.  It  was  competent  to  introduce  the  evidence  as 
to  the  brand  for  the  purpose  of  identifying  the  cows, 
the  mothers  of  the  calves  alleged  to  have  been  stolen, 
although  such  brand  was  unrecorded.  Such  evidence 
is  admissible  upon  the  same  ground  as  earmarks,  color 
marks,  or  other  known  peculiar  features  of  identity : 
State  V.  Hanna,  35  Or.  195  (57  Pac.  629) ;  1  B.  C.  L., 
p.  1082—3.  iSection  297  of  Underbill  on  Criminal  Evi- 
dence states  the  following: 
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**  •  •  Brands  duly  recorded  according  to  law  must 
usually  be  proved  by  a  copy  of  the  record  to  iden- 
tify stolen  animals.  This  is  prima  facie  proof  of  the 
ownership  of  the  animal  bearing  that  brand.  The 
statutes  do  not  make  brands  and  marks  evidence  of 
identity,  for  they  are  evidence  aside  from  statute. 
The  effect  of  the  statutes  is  to  render  a  certified  copy 
of  the  record  admissible  in  evidence.  •  •  »» 

3.  In  the  case  at  bar  the  evidence  as  to  the  brand 
of  the  cows  was  given,  together  with  the  color  and 
description  of  the  cows  and  calves,  and,  as  we  under- 
stand, for  the  purpose  of  identifying  the  animals  and 
not  for  the  purpose  of  establishing  ownership.  Omit- 
ting the  other  proof,  the  evidence  touching  upon  the 
question  of  ownership  of  the  animals  was  in  part  as 
follows:  Tom  Allen,  general  superintendent  of  the 
Blitzen  Valley  Land  Company,  in  behalf  of  the  state, 
testified : 

''Q.  What  company's  holdings  did  the  Blitzen  Val- 
ley Land  Company  buy  and  take  over! 

'*A.  The  French  Glenn  Company. 

**Q.  Take  over  all  of  their  holdings? 

*'A.  Taking  over  the  real  property  and  all  of  the 
cattle  that  was  left  in  this  country,  all  of  the  cattle 
that  wasn't  shipped  out. 

**Q.  And  took  over  their  irons,  did  theyf 

'*A.  Yes,  sir. 

'*Q.  What  was  the  old  French  Glenn  iront 

**A.  FG  among  other  irons. 

**Q.  FG  was  one  of  their  irons? 

**  A.  Yes,  sir,  and  the  iron  that  we  are  running  at  the 
present  time. 

**Q.  And  the  Blitzen  Valley  Land  Company  now 
own  the  FG  iron  ? 

*  *  A.    Yes   sir 

"Q.  And  the  FG  stock! 

"A.  Yes,  sir. 
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Charles  Wade,  also  a  witness  for  the  state,  referring 
to  the  cows  in  question  and  that  they  were  mothers  of 
the  calves,  testified  in  part  as  follows : 

**Q.  Whose  cows  were  those  two  cows? 
**A.  They  belonged  to  the  Blitzen   Valley  Land  & 
Cattle  Company. 

**Q.  Whom  did  those  calves  belong  to? 

**A.  I  suppose  they  belonged  to  the  same  company. 

**Q.  The  Blitzen  Valley  Land  Company? 

**A.  Yes,  sir.*' 

Bomaldo  Gove,  who  worked  for  the  company,  car- 
ing for  the  cattle,  was  asked  the  following  questions 
in  part: 

**Q.  Just  describe  the  cows  generally. 

"A.  There  was  a  red,  bald-faced  cow  and  a  red  cow 
— ^might  have  had  a  few  white  marks  on  it,  if  she  did. 

**Q.  Whose  cows  were  those? 

**A.  Belonged  to  the  Blitzen  Valley  Land  Com- 
pany. '  * 

There  was  evidence  tending  to  show  that  the  Blitzen 
Valley  Land  Company  was  and  had  been  for  a  long 
time  running  cattle  with  an  FG  brand  in  Harney 
County;  that  it  owned  all  the  cattle  on  that  range 
with  the  brand  mentioned;  that  it  was  the  custom  to 
sell  cattle  with  this  brand  only  to  be  butchered  or 
shipped  out  of  the  country;  that  a  day  or  two  before 
the  cows  and  calves  were  missed  a  Mr.  Dunn  drove 
them  in  from  another  part  of  the  range,  a  distance 
of  about  12  miles,  and  left  them  near  a  pasture,  on 
the  outside,  from  which  place  they  were  driven  by  the 
defendant  and  an  assistant.  The  testimony  in  regard 
to  the  ownership,  outside  of  the  proof  of  the  brand, 
if  believed  by  the  jury,  was  amply  sufficient  to  estab- 
lish the  title  to  the  calves  in  the  alleged  owner. 
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4.  In  such  a  case,  when  the  ownership  of  the  prop- 
erty has  been  established  by  evidence  other  than  the 
brand,  a  claim  of  title  to  the  brand  nsed  is  relevant  in 
determining  who  placed  it  on  the  animals:  4  Am.  ft 
Eng.  Ency.  (2  ed.),  876.  There  was  no  error  in  deny- 
ing the  motion  for  a  directed  verdict  of  acquittal,  or 
in  giving  the  instruction  to  the  effect  that  ownership 
of  property  may  be  shown  by  proof  other  than  by  a 
recorded  brand.  To  state  the  law  otherwise,  our 
statute  does  not  inhibit  the  introduction  of  proof  of 
an  unrecorded  brand  for  the  purpose  of  identifying 
an  animal.  In  order  to  prove  ownership  of  livestock 
a  party  may  introduce  proof  of  his  brand  which  has 
been  duly  recorded,  and  make  out  a  prima  *facie  title 
to  an  animal  having  such  a  brand,  without  in  the  first 
instance  offering  any  other  evidence  of  ownership. 
On  the  other  hand,  where  a  brand  has  not  been  re- 
corded, the  party  may  introduce  evidence  of  ownership 
other  than  the  brand,  and  also  proof  of  the  unrecorded 
brand  for  the  purpose  of  identification,  in  aid  of  the 
description,  much  the  same  as  evidence  of  an  un- 
recorded brand  could  have  been  introduced  before  the 
statute  was  passed  making  the  brand  on  an. animal 
prima  facie  proof  of  ownership. 

We  have  examined  the  evidence  and  other  record 
with  the  care  which  the  importance  of  the  case  de- 
mands. Finding  no  error,  the  judgment  of  the  lower 
court  is  affirmed.       Affibhed.    Behearino  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Eakik  and 
Mb.  Justice  McNaby  concur. 
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Argaed  Jnne  25,  alBrmed  July  14,  rehearing  denied  September  8^  1014. 

CHAMBEBLAIN  v.  TOWNSEND/ 

(142  Pae.  782;  143  Pae.  024.) 

Action — Election  Between  Caiue»— Motions. 

1.  A  eomplaint  for  labor  in  pruning  defendants'  orchard  and  per- 
forming other  tasks  about  their  farm,  alleging  that  the  serviees  were 
performed  for  defendants  as  husband  and  wife,  as  a  family  expense, 
and  that  before  the  commencement  of  the  action,  plaintiif  duly 
demanded  payment  of  the  wages  from  defendants  and  gave  defend- 
ants more  than  three  days'  notice  of  his  intention  to  quit,  and  that 
more  than  48  hours  had  elapsed  before  the  commencement  of  the 
action,  states  only  a  cause  of  action  for  labor  and  services,  and  does 
not  require  an  election  between  such  a  cause  and  causes  upon  the 
theory  of  family  supplies  or  statutory  liability. 

Ploftdlng — Form  of  Allegation — Oonclttsion  of  Law. 

2.  An  allegation,  in  an  action  for  labor  in  pruning  an  orchard, 
that  the  services  were  rendered  to  defendants  as  husband  and  wife, 
as  a  family  expense,  and  that  the  work  was  a  family  expense,  states 
only  a  conclusion  of  law,  in  the  absence  of  facte  supporting  it. 

HnabMid  and  Wlf e— '<ExponM  of  tlio  Family" — Statutory  Proviaions. 

3.  Within  the  statute  providing  that  the  expense  of  the  family 
and  education  of  the  children  are  chargeable  upon  the  property  of 
both  husband  and  wife,  the  "expense  of  the  family"  means  expense 
for  immediate  sustenance  and  comfort  of  the  family,  and  does  not 
contemplate  expenses  in  the  management  of  a  business  conducted  by 
either  epouse,  or  by  both  of  them,  and  labor  in  pruning  an  orchard 
and  on  the  farm  of  a  husband  and  wife  is  not  within  its  terms. 

Master  and  flerrant— Wages — ^Actions — ^Pleading. 

4.  Under  Sections  5066-5068,  L.  O.  L.,  prohibiting  the  issuance  of 
non-negotiable  acknowledgments  of  indebtedness  for  wages  to  em- 
ployees, and  providing  that,  in  any  action  for  the  collection  of  any 
such  acknowledgment  of  indebtedness,  if  the  acknowledgment  of 
indebtedness  or  wages  is  not  paid  within  48  hours  after  proper 
demand,  the  court  may  include  in  the  judgment  a  reasonable  sum  for 
attorney's  fees,  provided  the  employee  shall  have  given  not  less  than 
three  days'  notice  of  his  intention  to  quit,  a  eomplaint  for  labor, 
alleging  three  days'  notice  to  quit  and  demand  more  than  48  hours 
before  the  commencement  of  the  action  does  not  show  a  statutory 
liability,  in  the  absence  of  allegation  that  any  non-negotiable  acknowl- 
edgment of  indebtedness  was  given. 

[As  to  contracts  for  permanent  employment,  see  note  in  51  Am. 
St.  Bep.  301.] 

*A8  to  what  constitute  "family  expenses"  within  statute  rendering 
wife  or  her  property  liable  therefor,  see  notes  in  21  L.  B.  A.  (N.  S.) 
277  and  32  L.  B.  A.  (N.  a)  941.  Bbpobtol 
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Work  and  Lftbor— Aettona— Issaes  and  Proof. 

5.  In  an  action  on  a  gwintum  meruit  for  services,  it  is  admissible 
to  show  that  defendant  agreed  to  pay  what  ia  assigned  aa  the  reason- 
able yalue  of  the  services. 

[As  to  quantum  meruit  nnder  special  contracts,  see  note  in  19 
Am.  Dec.  272.] 

» 

Setoff   and   Conntardaim — Subject   BCatter  —  Mattera   Arising  from 
Transaction  Set  Fortli  in  Complaint. 

6.  Under  Section  74,  L.  O.  L.,  authorizing  the  defendant  to  set 
np  as  a  counterclaim  a  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of  plaintiff's  claim,  in 
an  action  for  labor  on  a  farm,  causes  of  action  in  favor  of  defendant 
for  conversion  and  damages  to  personal  property  during  the  employ- 
ment are  not  proper  subject  of  counterclaim. 

[As  to  demands  which  will  support  elaima  for  setoff,  see  note 
in  12  Am.  Dec.  152.] 

Pleading-— Form  of  Allegationa— Matten  of  Fact  or  Law. 

7.  In  an  action  on  quantum  meruitf  an  allegation  in  a  counterclaim 
for  conversion  of  personal  property  that  the  conversion  grew  out  of 
the  same  transaction  as  mentioned  and  described  in  the  complaint, 
but  stating  no  fact  by  which  the  court  could  determine  whether  the 
tort  arose  out  of  the  same  transaction,  states  simply  a  conclusion  of 
law. 

From  Marion :  Pbbct  B.  Kelly,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  by  B.  H.  Chamberlain  against 
Henry  A.  Townsend  and  Eunice  Townsend. 

The  complaint  alleges  that  the  defendants  are  hus- 
band and  wife,  and  constitute  a  family;  that  between 
certain  dates  the  plaintiff  performed  labor  of  a  cer- 
tain reasonable  value  at  the  special  instance  and  re- 
quest of  the  defendants  in  pruning  their  orchard  and 
various  other  tasks  about  their  farm.  Then  follows 
this  allegation: 

*  *  That  all  of  said  work,  labor  and  services  were  per- 
formed upon  the  farm  of  said  defendant,  Eunice 
Townsend,  wife  of  said  Henry  A.  Townsend,  defend- 
ant, in  Marion  County,  Oregon,  and  were  rendered 
and  performed  for  said  defendants  as  husband  and 
wife  as  a  family  expense,  and  that  the  same  and  the 
whole  thereof  was  a  necessary  family   expense    and 
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necessary  to  the  said  defendants  for  them  in  working 
and  operating  their  said  farm.*' 

After  an  allegation  of  demand  for  payment  of  the 
balance  dne  and  refusal  of  defendants  to  liquidate  as 
requested,  the  complaint  states : 

"That  before  the  commeneement  of  this  action  said 
plaintiff  duly  demanded  payment  of  said  wages  from 
said  defendants,  and  that  he  gave  to  said  defendants 
more  than  three  days'  notice  of  his  intention  to  quit 
said  employment,  that  more  than  48  hours  have 
elapsed  thereafter  before  the  commencement  of  the 
said  action;  and  that  $40  is  a  reasonable  sum  to  be 
allowed  as  special  attorney's  fees  for  the  institution 
and  prosecution  of  this  action." 

The  answer  traverses  the  allegations  of  the  com- 
plaint, and,  in  substance,  states  that  during  the  time 
mentioned  in  plaintiff's  complaint  he  did  perform 
services  and  labor  for  the  defendant  Henry  A.  Town- 
send,  and  that  during  said  period  the  plaintiff  wrong- 
fully and  unlawfully  converted  to  his  own  use  certain 
personal  property  belonging  to  the  defendants,  de- 
scribing it,  of  the  value  of  $85,  and,  further,  that  the 
plaintiff  performed  labor  and  services  for  the  defend- 
ant Henry  A  Townsend,  and  while  thus  engaged  the 
plaintiff  used  a  hack  belonging  to  the  defendants  and 
injured  it  to  the  extent  of  $10.  Defendants  also  allege 
payment  in  full  for  the  services,  and,  lastly,  an  account- 
ing whereby  a  balance  was  ascertained  in  favor  of  the 
plaintiff  in  the  sum  of  $34,  which  the  defendant  Henry 
A.  Townsend  afterward  paid.  The  defendants  de- 
mand judgment  against  the  plaintiff  for  the  sum  of 
$95.  The  reply  traverses  the  new  matter  of  the  an- 
swer. When  the  case  was  called  for  trial,  the  defend- 
ants moved  the  court  for  an  order  requiring  the 
plaintiff  to  elect  upon  which  theory  he  would  attempt 
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to  hold  defendant  Eunice  Townsend,  that  is,  '^upon 
express  contract  or  upon  the  theory  of  family  supplies 
or  statutory  liability.'*  The  court  overruled  the  mo- 
tion. A  jury  trial  resulted  in  a  verdict  and  judg- 
ment against  the  defendants  for  the  sum  of  $289.30, 
and  they  appeal.        Affibmbd.    Bshearing  Denosd. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  C  Winslow. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  Holmes. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

1,  2.  The  first  error  assigned  is  that  the  court  erred 
in  overruling  the  defendants'  motion  to  require  the 
plaintiff  to  elect  as  stated.  This  presupposes  that 
three  forms  of  action  for  the  same  liability  are  set 
forth  in  the  complaint.  An  inspection  of  that  plead- 
ing shows  that  it  contains  only  a  statement  of  a  cause  of 
action  for  labor  and  services  rendered  by  the  plaintiff 
to  the  defendants.  True  enough,  it  is  said,  as  quoted 
above,  that  this  was  a  necessary  family  expense. 
That,  however,  states  only  a  conclusion  of  law,  and 
does  not  disclose  facts  from  which  the  court  can  draw 
such  a  conclusion. 

3.  In  Dodd  v.  St.  John,  22  Or.  250,  254  (29  Pac 
618,  15  L.  B.  A.  717),  Mr.  Chief  Justice  Steahait, 
quoting  with  approval  Fitzgerald  v.  McCarty,  55  Iowa, 
702  (8N.W.  646),  says: 

''It  was  held  that  it  was  essential  to  constitute  a 
family  expense  that  the  thing  for  which  the  expendi- 
ture was  incurred  should  have  been  kept  for  use  in 
the  family.  It  is  the  expenses  of  the  lamily  which, 
under  the  statute,  are  chargeable  on  the  property  of 
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both  husband  and  wife.  This  implies,  we  think,  that 
the  expense  must  be  incurred  for  something  used  in 
the  family,  or  kept  for  use,  or  be  beneficial  thereto. '  * 

We  think  the  statute  in  question,  providing  that 
''the  expense  of  the  family  and  education  of  the  chil- 
dren are  chargeable  upon  the  property  of  both  hus- 
band and  wife,  or  of  either  of  them,  and  in  relation 
thereto  they  may  be  sued  jointly  or  separately," 
means  the  expenses  for  the  immediate  sustenance  and 
comfort  of  the  family.  It  does  not  contemplate  ex- 
penses incurred  in  the  management  of  a  business  con- 
ducted by  either  spouse,  or  by  both  of  them.  It  seems 
from  the  complaint  that  the  defendants  were  engaged 
in  farming  and  fruit-raising,  and  in  the  course  thereof 
employed  the  plaintiff  to  labor  for  them  in  carrying 
on  that  enterprise.  The  complaint  does  not  state 
facts  sufficient  to  bring  it  within  the  statute  last 
quoted. 

4.  Again,  referring  to  the  averment  about  having 
given  three  days'  notice  of  his  intention  to  quit  em- 
ployment, etc.,  we  do  not  think  this  states  a  statutory 
liability.  The  statute  of  February  25,  1907  (Laws 
1907,  p.  313),  embodied  in  Sections  5066,  5067  and 
5068,  L.  0.  L.,  was  entitled : 

''An  act  to  prohibit  the  issuance  of  non-negotiable 
acknowledgments  of  indebtedness  in  payment  for 
wages  due  employees,  providing  how  acknowledg- 
ments of  such  indebtedness  shall  be  paid,  fixing  the 
time  when  certain  wages  shall  become  due,  and  provid- 
ing for  the  collection  of  reasonable  attorney's  fees  in 
actions  to  recover  wages. ' ' 

Section  3  of  that  act,  being  Section  5068,  L.  0.  L., 
provides : 

''In  any  action  for  the  collection  of  any  such  order, 
check,  memorandum,  or  other  acknowledgment  of  in- 
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debtednessy  or  in  any  action  by  an  employee  against 
an  employer  for  the  collection  of  wages,  if  it  is  shown 
that  such  order,  check,  memorandum,  or  other  ac- 
knowledgment of  indebtedness,  or  said  wages  were 
not  paid  for  a  period  of  48  hours  after  proper  demand 
for  the  payment  thereof,  the  court  may,  in  its  discre- 
tion, upon  entering  judgment  for  the  plaintiff,  in- 
clude in  such  judgment,  in  addition  to  the  costs  and 
disbursements  otherwise  prescribed  by  statute,  a  rea- 
sonable sum  for  attorney's  fees  for  prosecuting  said 
action;  provided,  such  employee  shall  have  given  not 
less  than  three  days '  notice  of  his  intention  to  quit  his 
employment." 

Here  no  question  is  made  about  any  non-negotiable 
acknowledgment  of  indebtedness  mentioned  in  the  title 
of  the  act,  of  which  this  section  is  a  part,  and  the  facts 
stated  in  the  complaint  do  not  bring  this  action  within 
the  purview  of  the  statute.  Eliminating,  as  we  must, 
the  question  of  the  liability  of  husband  and  wife  for 
family  expenses,  and  the  other  question  of  action  upon 
non-negotiable  acknowledgments  of  indebtedness  for 
wages,  we  have  left  only  one  cause  of  action  properly 
stated  in  the  complaint,  viz.,  for  labor  and  services 
rendered  at  the  special  instance  and  request  of  the 
defendants.  The  court,  therefore,  was  right  in  over- 
ruling the  motion  to  elect,  for  there  was  no  election 
to  be  made  under  the  complaint  in  this  action.  More- 
over, in  Harvey  v.  Southern  Pac.  Co.,  46  Or.  505  (80 
Pac.  1061),  it  is  held  that  it  is  within  the  discretion 
of  the  court  whether  to  order  an  election  in  such  cases 
or  not. 

5.  The  second  error  assigned  is  that : 

*'The  court  erred  in  overruling  appellant's  objec- 
tion to  the  testimony  of  the  plaintiff  and  in  permitting 
him  to  answer  concerning  the  agreed  value  of  the  ser- 
vices rendered.'* 
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In  an  action  on  the  quantum  meruit  it  is  admissible 
to  show  that  the  defendant  agreed  to  pay  what  is 
assigned  as  the  reasonable  value,  on  the  principle  that 
it  is  not  likely  that  the  defendant  would  agree  to  pay 
an  unreasonable  amount  for  the  services  rendered. 
It  is  a  circumstance  for  the  consideration  of  the  jury : 
West  V.  Eley,  39  Or.  461  (65  Pac.  798.) 

6.  The  third  and  most  important  assignment  of 
error  is  that  the  court  erred  in  sustaining  the  plain- 
tiff's objection  to  any  testimony  respecting  the  alleged 
conversion  and  damage  of  personal  property  belong- 
ing to  the  defendants.  It  is  said  in  Section  74, 
L.  0.  L. : 

''The  counterclaim  *  *  must  be  one  existing  in 
favor  of  a  defendant,  and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be  had  in  the  action, 
and  arising  out  of  one  of  the  following  causes  of  ac- 
tion 1.  A  cause  of  action  arising  out  of  the  contract, 
or  transaction  set  forth  in  the  complaint,  as  the  foun- 
dation of  the  plaintiff's  claim.  •  •  *' 

All  that  is  said  in  the  answer  concerning  the  tort 
alleged  is  that  it  happened  during  the  time  the  plain- 
tiff was  working  for  the  defendants.  No  fact  is  stated 
showing  that  it  grew  out  of  or  was  connected  with  the 
labor  performed.  It  does  not  follow  that  because  the 
wrongs  of  which  complaint  is  made  happened  at  or 
about  the  time  the  services  sued  on  were  being  ren- 
dered, they  arose  out  of  the  transaction  set  forth  in 
the  complaint.  It  does  not  come  within  the  purview 
of  a  counterclaim  as  defined  by  Section  74,  L.  0.  L. 

The  court  was  right  in  all  its  rulings  questioned,  and 
the  judgment  is  affirmed. 

Affirmed.    Beheabino  Denied. 

Mb.  Justice  Moobe,  Mb.  Justice  Bahsby  and  Mb. 
Justice  Eakin  concur. 
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Denied  September  8,  1914. 

Ok  Petition  fob  Beheabinq. 

(143  Pae.  924.) 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

The  petition  for  rehearing  in  this  case  strongly 
urges  that  the  original  opinion  did  not  correctly  state 
the  fact  when  it  said : 

'^AU  that  is  said  in  the  answer  concerning  the  tort 
alleged  is  that  it  happened  during  the  time  the  plain- 
tiff was  working  for  the  defendants." 

This  statement  is  strictly  correct,  as  shown  by  the 
answer  appearing  in  the  abstract.  The  defendant 
contends,  however,  that  during  the  trial  the  court 
permitted  an  amendment  to  the  answer  by  adding  to 
the  end  of  the  paragraph  of  that  pleading  containing 
the  counterclaim,  these  words  **8aid  conversion  grow- 
ing out  of  the  same  transaction  as  mentioned  and 
described  in  plaintiff 's  complaint. ' '  The  bill  of  excep- 
tions reveals  that  the  defendant's  counsel  asked  per- 
mission to  make  such  an  amendment,  to  which  the 
court  responded  after  argument:  **I  would  be  in- 
clined to  hold  your  amendment  sham  anyway. ' '  After 
further  argument  counsel  stated :  ^ '  I  would  like  to  be 
permitted  that  amendment  for  the  purpose  of  that 
record,''  and  the  court  responded,  *'Yes,  certainly 
over  the  objection."  Nothing  further  is  shown  in  the 
record  indicating  whether  or  not  the  counsel  for  the 
defendants  availed  himself  of  that  permission  and 
actually  made  the  amendment ;  but  the  answer  appear- 
ing in  the  abstract  does  not  contain  the  amendment. 
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Conceding,  however,  that  the  amendment  was  per- 
mitted and  was  actually  made,  it  simply  amounts  to 
a  conclusion  of  law,  and  no  fact  is  stated  by  which 
the  court  could  determine  whether  or  not  the  tort  arose 
out  of  the  same  transaction.  In  other  words,  the 
pleading,  even  if  the  same  had  been  amended  as  the 
defendant  desired,  would  not  have  stated  facts  suffi- 
cient to  constitute  a  defense. 

We  adhere  to  the  former  opinion. 

Affibmbd.    Beheabing  Denied. 

Mb.  Justice  Moobe^  Mb.  Justice  Bamsby  and  Mb. 
Justice  Eakik  concur. 


Argaed  Jnly  2,  reyened  September  8,  1914. 

DAY  V.  WEYANT. 

(143  Pac.  891.) 

Pftrtnenlilp — Ownenblp  of  Property— Evidence. 

1.  Where  a  partner  is  in  charge  of  a  brick  manufacturing  plant, 
while  the  fact  that  he  deals  with  it  as  his  own  may  be  prima  facie 
evidence  of  ownership,  the  presumption  may  be  overcome  by  proof 
of  facts. 

[As  to  the  liability  of  a  partner's  separate  property  for  firm 
debts,  see  note  in  18  Am.  Dec.  280.] 

Partnership — ^Attachment  for  IMntB  of  Partner — Property  Subject — 
Ownership. 

2.  Under  a  contract  whereby  one  partner  furnished  money  to  pur- 
chase materials  for  a  brick  manufacturing  plant,  and  be  retained  the 
title,  all  money  received  to  be  paid  to  him  to  be  applied  among  other 
things,  in  the  payment  of  wages  to  the  other  partner  for  managing 
the  business,  one  half  of  the  profits  to  go  to  each  partner,  but  the 
eecond  partner's  share  of  the  profits  to  be  applied  in  repayment  of 
the  advances  by  the  first  partner,  the  property  belonging  to  the  first 
partner  is  not  subject  to  attachment  for  debts  of  the  second  partner, 
though  the  contract  was  recorded;  there  having  been  no  chattel 
mortgage  or  transfer  as  security  by  the  second  partner  to  the  first 
without  change  of  possession,  but  a  purchase  from  other  parties. 

From  Marion :  Pebcy  B.  Kelly,  Judge. 
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Department  2.    Statement  by  Mr.  Justiob  Eakhst. 

This  is  an  action  of  trover  by  Bobin  D.  Day  against 
D.  H.  Weyant  and  B.  B.  Byan,  to  recover  the  value  of 
brick  alleged  to  have  been  converted  by  the  defendant 
Byan.  On  June  28, 1912,  Byan  entered  into  an  agree- 
ment with  Weyant  in  the  following  language : 

**  Articles  of  Agbebment. 

''Between  B.  B.  Byan,  party  of  the  first  part,  and 
D.  H.  Weyant,  party  of  the  second  part.  Said  party 
of  the  first  part  is  to  put  up  or  furnish  $1,500,  first, 
to  pay  off  the  lumber  bill  of  the  Falls  City  Lumber 
Company  for  materials  already  furnished,  the  balance 
to  be  used  in  the  purchase  of  machinery  and  material 
to  manufacture  cement  brick,  and  later  cement  tiling. 
The  machinery  and  all  manufactured  products  and 
all  material  is  to  be  owned  exclusively  by  said  party 
of  the  first  part  and  all  moneys  collected  by  the  firm 
is  to  be  turned  over  to  the  first  party,  after  all  labor, 
material,  and  other  expenses  are  paid,  then  one  half 
of  the  profits  is  to  go  to  each  party,  but  the  profits  of 
the  second  party  is  to  be  applied  to  the  payment  of 
the  interest  and  principal  of  the  money  put  into  the 
business  by  the  party  of  the  first  part,  including  the 
payment  of  the  lumber  bill  to  the  Falls  City  Lumber 
Company  for  the  material  already  used.  AH  collec- 
tions for  goods  sold  is  to  be  turned  over  to  the  party 
of  the  first  part.  Party  of  the  second  part  is  to  re- 
ceive wages  of  $2.50  per  day  for  ten  hours  ^  labor, 
actual  time  employed  in  the  manufacture  of  the  prod- 
uct, and  is  to  have  charge  of  the  plant  as  foreman 
so  long  as  satisfactorily  managed  and  turns  out  a  first- 
class  product.  When  the  second  party  has  paid  back 
to  the  party  of  the  first  part  one  half  of  the  money  put 
into  the  business  in  addition  to  the  amount  paid  the 
lumber  company  for  material  already  used  in  the 
building  and  for  the  brick  now  on  hand,  he  shall  have 
a  half  interest  in  the  machinery  and  products  of  the 
plant.  The  second  party  is  to  pay  8  per  cent  interest 
on  all  the  moneys  put  into  the  said  business  until  it 
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is  paid  in  full;  when  so  paid  the  second  party  is  to 
have  peaceable  possession  of  the  machinery  and 
products,  but  if  failure  is  made  to  make  payments  as 
stipulated  within  one  year,  all  of  said  property  is  to 
belong  to  and  remain  the  property  of  the  party  of  the 
first  pari ' ' 

Thereupon  the  defendant  paid  for  lumber  used, 
bought  machinery  for  the  manufacture  of  brick  and 
material  used  therein,  and  otherwise  advanced  money 
as  agreed,  and  the  business  of  manufacturing  brick 
was  commenced  by  the  defendant  and  Weyant,  of 
which  Weyant  had  charge  and  supervision.  The  con- 
tract evidently  contemplated  that  there  should  be  a 
partnership  between  the  two,  in  which  Weyant  should 
have  half  the  profits  from  the  start,  but  all  money  re- 
ceived by  the  firm  was  to  be  turned  over  to  Eyan,  from 
which  the  labor  was  to  be  paid,  and  Weyant  was  to 
have  $2.50  a  day ;  his  share  of  the  profits  to  be  applied 
in  repayment  to  Byan  of  the  half  of  the  sum  advanced 
imtil  paid.  The  contract  provides  for  the  money  to 
be  advanced  and  how  the  plant,  product  and  profits 
shall  be  disposed  of.  The  funds  were  to  be  handled 
by  the  firm,  and  the  machinery,  material  and  product 
were  to  be  owned  by  Eyan  until  he  should  be  repaid. 
After  Weyant 's  share  of  the  profits  should  pay  to 
Eyan  one  half  of  the  amount  advanced,  Weyant  was 
to  own  a  half  interest  in  the  machinery  and  product. 
The  contract  was  recorded  April  3,  1913.  Eodgers 
sued  Weyant  for  debt  and  attempted  to  attach  brick 
manufactured  at  the  plant  of  Eyan  and  Weyant  as  the 
property  of  Weyant.  The  record  does  not  show  a  legal 
attachment.  Plaintiff  was  the  purchaser  of  5,000 
brick  at  an  attempted  sale  thereof,  and  Eyan  refusing 
to  let  him  move  them  from  the  plant,  he  brings  this 
action  for   conversion.    On  May  12,  1913,  Eyan  ob- 
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tained  title  to  the  ground  on  which  the  manufacture 
of  the  brick  was  carried  on,  and  on  which  the  brick 
were  still  situated.  Judgment  was  rendered  for  plain- 
tiff, and  the  defendant  appeals. 

BSVEBSED  AND  BeMANDED. 

For  appellant  there  was  a  brief  over  the  names 
of  Mr.  Carey  F.  Martin  and  Mr.  Ivan  G.  Martin,  with 
an  oral  argument  by  Mr.  Carey  F.  Martin. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  McNary,  Smith  dt  Shields,  with  an  oral  argu- 
ment by  Mr.  Roy  F.  Shields. 

Mb.  Justice  Eakin  delivered  the  opinion  of  fhe 
court. 

1.  There  is  no  bill  of  exceptions  before  us,  and  there 
is  but  one  question  argued,  namely,  the  construction 
to  be  placed  upon  the  agreement  between  Ryan  and 
Weyant.  As  there  was  no  objection  to  the  absence 
of  the  bill  of  exceptions  and  the  transcript  of  the  evi- 
dence is  brief,  we  will  treat  it  as  such.  We  will  not 
refer  to  the  sufficiency  of  the  attachment  or  the  man- 
ner of  its  proof.  Ryan's  rights  in  the  business  do 
not  depend  on  the  fact  of  the  recording  of  the  con- 
tract. The  machinery  and  material  were  purchased 
by  him,  and  he  is  still  the  owner  of  it.  Weyant's 
share  of  the  profits  has  not  yet  paid  Ryan  the  half 
of  the  money  advanced  by  him.  The  contract  is  sim- 
ply the  evidence  of  a  business  arrangement  between 
the  parties,  and  is  not  a  chattel  mortgage,  but  Ryan 
was  to  advance  money  to  pay  certain  expenses,  buy 
machinery  and  material  with  a  view  to  a  partnership 
between  the  contracting  parties ;  the  plant  to  be  oper- 
ated by  the  partnership.    All  the  money  so  received 
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was  to  be  turned  over  to  Ryan  to  be  used,  first,  to  pay 
Weyant's  wages  and  to  pay  for  labor  and  material. 
They  were  each  to  share  equally  in  the  profits,  and 
Weyant's  half  was  to  be  applied  to  the  repayment 
of  one  half  of  the  amount  advanced  by  Byan,  who  was 
to  be  the  owner  of  the  machinery,  material  and  prod- 
uct until  such  repayment.  Weyant  had  authority  to 
hire  laborers  and  purchase  material  for  the  manu- 
facture of  the  product.  The  instrument  is  not  adroitly 
drawn,  but  it  fairly  expresses  the  intention  of  the 
parties.  Weyant  was  in  charge  of  the  plant,  and,  if 
he  dealt  with  it  as  his  own,  that  might  be  prima  facie 
evidence  of  ownership,  as  in  the  case  of  a  team  or 
other  property  which  is  put  in  charge  of  a  teamster, 
the  owner  is  not  precluded  by  what  the  teamster  may 
do  or  say,  but  may  overcome  the  statutory  presump- 
tion by  proof  of  facts. 

2.  Byan  being  the  owner  of  the  machinery,  material 
and  product,  it  could  not  be  taken  in  attachment  for 
Weyant 's  debts.  Although  the  evidence  tended  to 
show  that  Weyant  had  exercised  acts  of  ownership 
over  the  brick,  selling  and  mortgaging  some  of  it,  that 
would  not  necessarily  authorise  the  officer  to  attach 
them  as  the  property  of  Weyant.  At  most,  it  would 
be  but  prima  facie  evidence,  and  in  this  case  Ryan's 
rights  did  not  depend  upon  the  record  of  the  contract. 
He  was  in  constructive  possession  and  the  owner.  The 
extent  to  which  the  contract  was  recognized  in  the 
lower  court  as  a  chattel  mortgage,  or  that  Ryan's 
rights  thereunder  depended  upon  the  record  thereof, 
was  error.  This  was  not  a  case  of  a  transfer  of  prop- 
erty as  security  for  a  debt  without  a  change  of  pos- 
session, but  a  purchase  of  property  by  Ryan  from 
other  parties.    The  title  remained  in  him. 
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The  judgment  is  reversed  and  the  cause  remanded 
for  such  further  proceedings  as  may  seem  proper. 

Bevbbsed  and  Remanded. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  Bubnstt  concur. 


Aigaed  July  21,  modified  September  8,  1914. 

DAVIS  V.  HALL.* 

(143  Pac.  893.) 

Sheriffs  and  Oonstablee— UabiUttos  on  Bonds — ^Pleading. 

1.  Where  the  bond  of  a  constable  is  conditioned  upon  his  faith- 
fully executing  and  returning  all  procesa  and  paying  over  according 
to  law  all  money  that  shall  come  into  his  hands  by  virtue  of  his 
office,  there  can  be  no  recovery  on  the  bond  where  it  is  not  alleged 
that  any  process  was  directed  or  delivered  to  the  constable,  or  that 
he  had  in  his  possession  any  such  a  paper,  or  any  money,  either  offi- 
cially or  privately,  or  that  plaintiff  suffered  damage  because  the  con- 
stable failed  to  return  a  writ,  if  he  had  one,  or  that  she  was  a  party 
to  or  interested  in  any  action  in  which  the  process  might  have  been 
issued. 

[As  to  what  constitute  breaches  of  bonds  of  sheriffs  and  con- 
stables, see  note  in  46  Am.  Dec.  509.] 

Sheriffs  and  Constables— Liabilities  of  Bonds — ^Pleading. 

2.  A  complaint  alleging  that  a  constable,  without  exhibiting  or 
serving  any  process,  took  chattels  from  the  plaintiff,  and,  while  she 
was  endeavoring  to  protect  her  right  therein,  assaulted  and  maltreated 
her,  and  failed  to  execute  and  return  the  process  to  him  directed  in 
the  replevin  of  the  chattels,  does  not  show  a  liability  of  the  sureties 
on  the  constable's  bond  conditioned  only  that  he  should  execute  and 
return  all  process  and  pay  over  according  to  law  all  money  coming 
into  his  hands  by  virtue  of  his  office. 

From  Multnomah :  John  P.  E[avanauqh,  Judge. 


*As  to  the  liability  of  sureties  on  constable's  bond  for  assault  in 
serving  or  executing  civil  writ  of  processi  see  note  in  6  L.  R.  A. 
(N.  8.)  1223.  Beporteb. 
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Department  1.    Statement  by  Mb.  Justice  Bubnett, 

This  is  an  action  by  Edith  Davis  against  John  Hall, 
constable  for  Lents  district,  and  A.  A.  Hall  and  0.  E. 
Hall,  sureties  on  his  bond. 

It  is  alleged  in  the  complaint  and  admitted  by  the 
answer  that  the  defendant  John  Hall  is  the  constable 
of  Lents  justice  district  in  Multnomah  County.  In 
substance,  the  plaintiff  alleges  that  John  Hall,  acting 
and  claiming  to  act  as  constable  on  a  date  named,  came 
to  her  premises,  was  admitted,  and  demanded  of  her 
possession  of  certain  personal  property  theretofore 
belonging  to  a  third  party,  all  without  exhibiting  or 
serving  upon  her  any  writ  of  replevin  or  other  process 
authorizing  him  to  take  the  chattels,  and,  on  her  re- 
fusal to  surrender  them,  took  them  from  her  posses- 
sion.   The  complaint  then  alleges : 

**That  while  the  said  plaintiff  was  endeavoring  to 
protect  her  rights  and  interests  in  the  trunks,  luggage 
and  other  chattels,  on  which  she  claimed  a  lien,  the 
said  defendant  John  Hall  assaulted  and  maltreated 
the  said  plaintiff,  and  willfully  and  maliciously  bruised 
and  wounded  her,  to  her  damage  in  the  sum  of  $1,000 ; 
that  the  defendants  A.  A.  Hall  and  0.  E.  Hall  are 
sureties  on  the  official  bond  of  the  defendant  John 
Hall,  as  constable  in  and  for  the  Lents  justice  district 
in  Multnomah  County,  Oregon,  and  that  a  certified 
copy  of  the  said  bond  is  hereto  attached  and  marked 
Exhibit  'A'  of  plaintiflE's  complaint,  and  by  this  refer- 
ence made  a  part  of  this  complaint;  that  the  said  de- 
fendant John  Hall  willfully  and  maliciously  failed  and 
neglected  to  faithfully  execute  and  return  the  process 
to  him  directed  in  the  replevin  of  the  trunks,  luggage 
and  other  chattels  mentioned  herein,  and  broke  the 
obligation  of  his  bond  with  reference  to  the  faithful 
execution  and  return  of  the  process,  of  all  processes  to 
him  directed,  and  that  the  said  defendants  A.  A.  Hall 
and  0.  E.  Hall,  as  such  sureties  on  the  within  men- 
tioned bond,  are  liable  for  the  said  breach  and  non- 
performance. * ' 
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The  official  undertaking  upon  which  the  plaintiff  re- 
lieS)  a  copy  of  which  is  appended  to  and  made  part  of 
her  complaint,  reads  thus: 

''Bond  of  John  Hall. 

"Whereas,  John  Hall  has  been  duly  appointed  con- 
stable in  and  for  the  Lents  justice  district,  in  the 
county  of  Multnomah,  on  the  6th  day  of  January,  1911, 
we,  A.  A.  Hall  and  0.  E.  Hall,  hereby  undertake  that 
if  the  said  John  Hall  shall  not  faithfully  execute  and 
return  all  process  to  him  directed  and  delivered  and 
pay  over  according  to  law  all  money  that  shall  come 
into  his  hands  by  virtue  of  his  office,  then  we,  or  either 
of  us,  will  pay  to  the  State  of  Oregon  one  thousand 
doUard. 

"[Signed]     A.  A.  Hall. 

"0.  E.  Hall." 

John  Hall  demurred  to  the  complaint  on  the  ground, 
as  stated,  that  the  plaintiff  "has  improperly  joined 
actions  sounding  in  tort  and  contract. ' '  The  sureties 
on  the  undertaking  filed  a  general  demurrer  to  the 
complaint.  The  court  overruled  all  the  demurrers, 
and,  except  as  to  the  official  character  of  the  defend^ 
ant  John  Hall,  the  defendants  denied  all  the  allega- 
tions of  the  complaint.  Upon  the  issues  thus  framed 
the  cause  was  tried  by  the  court  without  a  jury,  with 
the  result  that  a  judgment  was  rendered  against  all  the 
defendants  for  $100  and  costs,  from  which  they  appeal 

Modified. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Powers  S  Lord,  with  an  oral  argument  by  Mr. 
William  P.  Lord. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Parkinson  S  Yancktuich,  with  an  oral  argu- 
ment by  Mr.  Harry  Ytmckwich. 
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Mb.  Justice  Bubkett  delivered  the  opinion  of  the 
court. 

1.  It  is  not  alleged  that  any  process  was  directed  or 
delivered  to  the  constable,  or  that  he  had  in  his  posses- 
sion any  such  a  paper  or  any  money  either  officially  or 
privately.  Conceding  that  he  had  a  writ,  it  is  not  ap- 
parent how  the  plaintiff  could  have  suffered  damage 
because  the  officer  did  not  return  it.  It  is  not  stated 
that  she  was  a  party  to,  or  in  any  wise  interested  in, 
the  action,  if  any  there  were,  in  which  such  process 
might  have  been  issued.  To  recover  anything  on  the 
bond  of  the  constable  the  plaintiff  must  allege  and 
prove  a  breach  of  the  terms  of  that  instrument,  and 
that  she  suffered  damages  on  account  thereof. 

2.  Further,  it  is  not  nominated  in  the  bond  that  the 
sureties  have  underwritten  the  fisticuffs  of  their  prin- 
cipal, and,  as  their  obligation  is  strictly  construed, 
there  was  no  cause  of  action  stated  against  them.  It 
was  error  to  overrule  their  demurrer  to  the  complaint, 
or  to  render  any  judgment  against  them.  Not  so,  how- 
ever, as  to  the  defendant  John  Hall.  Stripped  of  its 
verbiage  about  his  official  character,  the  lack  of  service 
of  process,  and  the  like,  which  may  be  rejected  as  sur- 
plusage, there  remains  in  the  complaint  enough  to  sus- 
tain a  civil  action  for  assault  and  battery,  and  the 
consequent  judgment. 

The  judgment  is  reversed  as  to  the  sureties,  A.  A. 
Hall  and  0.  £.  Hall,  and  affirmed  as  to  John  Hall. 

Modified. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Moobe  and 
Mb.  Justice  Bambey  concur. 
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Submitted  on  brief «  July  14,  affirmed  September  8,  1914. 

EANKIN  V.  YORAN,  Mayob. 

(143  Pac.  894.) 

Tazatton— Equality  and  tjnlfonnlty—'liocal  Benefli.** 

The  construction  of  an  armory  in  a  city  having  two  companies  of 
the  National  Ouard  and  the  headquarters  of  the  Coast  Artillery  Re- 
serves, consisting  of  a  colonel,  eight  staff  officers,  and  two  noncom- 
missioned officers,  and  a  captain  and  sergeant  of  the  regular  army  of 
the  United  States,  is  of  such  peculiar  local  benefit  to  the  city  that 
the  issuance  of  bonds  to  aid  in  its  construction  is  not  in  contravention 
of  Article  I,  Section  32,  and  Article  IX,  Section  1,  of  the  Constitution, 
requiring  equality  and  uniformity  of  taxes. 

[As  to  state  powers  of  taxation  as  affected  by  the  fourteenth 
amendment,  see  note  in  25  Am.  St.  Bep.  885.] 

From  Lane :  Lawbence  T.  Habbis,  Judge. 

In  Banc.    Statement  by  Mb.  Chief  Justice  McBbide. 

This  is  a  suit  by  Frank  Bankin,  as  a  taxpayer  of  the 
City  of  Eugene,  against  D.  E.  Yoran,  as  mayor  of  the 
City  of  Eugene,  Oregon,  William  Hempy,  E.  M.  John- 
son, B.  McMurphey,  George  H.  Bogue,  W,  A.  Bell, 
Clark  P.  Devereaux,  J.  F.  Beytien  and  B.  F.  Good- 
pasture, as  members  of  the  common  colmcil  of  the  City 
of  Eugene,  to  enjoin  them  from  selling  $25,000  of 
armory  bonds ;  the  money  from  the  sale  of  these  bonds 
to  be  used  in  assisting  the  State  of  Oregon  and  Lane 
County  in  building  an  armory  in  the  City  of  Eugene. 
Chapter  230,  Laws  of  1913,  appropriated  $25,000  from 
the  state  treasury  to  be  used  toward  erecting  an 
armory  in  the  City  of  Eugene,  provided  the  County  of 
Lane  should  pay  $25,000  and  the  City  of  Eugene 
$25,000  toward  such  armory  fund ;  the  armory  and  site 
to  cost  $75,000.  The  question  as  to  whether  or  not  the 
respondent  should  sell  the  $25,000  armory  bonds  was 
submitted  to  the  electors  of  said  city  for  their  ap- 
proval or  rejection  at  the  general  election  held  in  said 
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city  on  the  6th  day  of  April,  1914.  The  bonds  carried 
by  a  majority  of  1,742  votes.  Afterward  the  ballots 
were  duly  canvassed  and  the  result  declared,  and  the 
mayor  of  said  city  duly  issued  a  proclamation  carrying 
said  amendment  into  effect.  The  sale  of  the  bonds  is 
sought  to  be  enjoined  on  the  ground  that  the  tax  to  be 
levied  to  pay  the  interest  thereon  and  to  provide  a 
sinking  fund  to  pay  the  principal  of  the  bonds  when 
due  is  contrary  to  Article  I,  Section  32,  and  to  Article 
IX,  Section  1,  of  the  Constitution  of  the  State  of  Ore- 
gon. The  Circuit  Court  held  the  act  providing  for  the 
bonds  constitutional. 

The  answer  sets  forth  the  following  facts,  which 
were  not  denied  in  the  reply,  with  the  exception  of  a 
denial  of  that  portion  of  the  last  paragraph  which 
alleges  that  the  building  of  said  armory  is  a  proper 
and  fit  object  for  local  taxation : 

**  Defendants  for  a  further  and  separate  answer 
alleged  that,  for  the  purpose  of  carrying  out  the  provi- 
sions of  said  Chapter  230  of  the  Laws  of  the  State  of 
Oregon  for  1913,  at  its  regular  meeting,  the  common 
council  of  the  City  of  Eugene  passed  a  resolution  on 
the  26th  day  of  January,  1914,  submitting  to  the  elec- 
tors of  the  City  of  Eugene  an  amendment  to  the  char- 
ter of  said  city  by  adding  thereto  Section  151  of  said 
charter  in  following  form,  to  wit:  Section  151:  That 
the  common  council  of  the  City  of  Eugene  is  hereby 
authorized  and  empowered  to  issue  and  sell  negotiable 
bonds  to  the  amount  of  $25,000  for  the  purpose  of  fur- 
nishing the  necessary  funds  to  pay  the  proportion  re- 
quired from  the  City  of  Eugene  under  an  act  to 
provide  for  the  building  of  an  armory  at  Eugene,  Lane 
County,  Oregon,  and  to  appropriate  the  funds  there- 
for, filed  in  the  oflSce  of  the  Secretary  of  State,  Feb- 
ruary 26, 1913,  being  chapter  230  of  the  General  Laws 
of  Oregon  for  the  j^ear  1913,  passed  by  the  twenty- 
seventii  regular  session  of  the  legislative  assembly  of 
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the  State  of  Oregon.  The  bonds  hereby  authorized 
shall  be  denominated  *  Armory  Bonds/  The^  said 
bonds  shall  be  a  general  obligation  of  the  City  of 
Eugene  and  shall  be  in  such  form  and  of  such  denom- 
inations as  will,  in  the  judgment  of  the  common  coun- 
cil, most  likely  enhance  their  salability.  The  bonds 
shall  become  due  ten  years  from  date  thereof,  and  shall 
bear  interest  at  the  rate  not  to  exceed  6  per  cent  per 
annum,  payable  annually.  The  common  council  is 
hereby  authorized  to  include  in  its  general  municipal 
tax  levy  a  sufl5cient  special  tax  levy  to  pay  the  interest 
on  said  bonds  and  to  provide  a  sinking  fund  for  the 
payment  of  the  same  when  due.  The  bonds  hereby 
authorized  shall  be  advertised  in  a  daily  newspaper 
published  in  Lane  County,  Oregon,  for  a  period  of 
thirty  days  (30),  That  said  amendment  as  provided 
in  said  resolution  be  so  submitted  to  the  electors  of 
the  city  at  the  regular  election  in  said  city  on  the  6th 
day  of  April,  1914.  That  said  amendment  was  so  sub- 
mitted to  the  electors  of  the  City  of  Eugene  as  pro- 
vided in  said  resolution  at  said  election,  and  an  election 
was  had  thereon  and  2,597  ballots  were  cast  for  and 
against  the  said  amendment,  there  being  1,742  votes 
in  favor  thereof  and  855  votes  against  said  amend- 
ment. That  the  said  ballots  were  duly  canvassed  and 
the  result  declared  as  aforesaid  and  the  mayor  of  the 
said  City  of  Eugene  did  on  the  17th  day  of  April,  1914, 
issue  his  proclamation  that  the  said  amendment  had 
been  carried,  and  that  the  same  was  in  force  and  effect. 
That  everything  necessary  to  be  done  in  the  submis- 
sion to  the  electors  and  the  passage  of  the  said  amend- 
ment was  done  and  had  as  required  by  law,  and  the 
said  amendment  is  now  a  part  of  the  charter  of  the 
City  of  Eugene,  and  is  a  part  of  the  law  governing  the 
said  city,  and  that  pursuant  to  said  amendment  and 
the  provisions  of  said  Chapter  230  of  the  Laws  of  1913 
of  the  State  of  Oregon,  the  ordinance  set  forth  in  the 
complaint  herein  was  passed  by  the  common  council  of 
the  said  city,  and  every  necessary  step  required  by  law 
to  make  the  bonds  therein  mentioned  valid  was  had 
and  done  by  the  common  council  and  by  the  officers  of 
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said  city.  That  there  are  two  companies  of  the  Na- 
tional Guard  of  the  State  of  Oregon  located  in  the 
City  of  Eugene^  one  of  which  has  a  membership  of 
abont  75  officers  and  men,  and  the  other  a  membership 
of  about  85  officers  and  men,  and  the  said  companies 
are  duly  organized  companies  of  the  Oregon  National 
Guard,  with  a  full  complement  of  noncommissioned 
officers.  That  the  headquarters  of  the  Coast  Artillery 
Beserves  of  the  National  Guard  of  the  State  of  Ore- 
gon is  located  in  Eugene,  consisting  of  a  colonel,  eight 
staff  officers,  and  two  noncommissioned  officers.  That 
all  the  members  of  said  companies  of  said  National 
Guard  are  citizens  of  Eugene  and  Lane  County  and  re- 
side therein.  That  there  is  stationed  also  at  the  City 
of  Eugene  a  captain  of  the  regular  army  of  the  United 
States  and  one  sergeant  of  the  regular  army  of  the 
United  States,  for  the  purpose  of  instructing  the  Coast 
Artillery  Reserves  of  the  National  Guard  of  Oregon. 
That  said  National  Guard  is  fully  equipped  with  arms, 
ammunition,  tents,  camp  supplies,  and  all  other  equip- 
ment necessary  for  an  army  organization  and  the  said 
National  Guard  has  in  its  possession  property  belong- 
ing to  the  government  of  the  United  States  and  the 
State  of  Oregon  of  the  value  of  about  $20,000.  That 
for  the  purpose  of  caring  for  said  property  and  hous- 
ing said  National  Guard  and  furnishing  them  with  a 
drill  hall  for  the  purpose  of  drill,  it  is  necessary  that 
a  proper  armory  be  built  for  their  use.  That  for  a 
number  of  years  it  has  been  the  policy  of  the  State  of 
Oregon  to  build  armories  in  the  various  cities  where 
companies  of  the  National  Guard  of  the  state  are 
located,  by  the  joint  funds  of  the  State  of  Oregon,  the 
county  in  which  the  city  is  located,  and  by  the  city 
wherein  the  armory  is  built.  That  such  armories  have 
been  so  built  and  are  now  maintained  in  the  Cities  of 
Albany,  Dallas,  Woodbum,  Salem,  Ashland  and  Bose- 
bnrg,  and  that  the  counties  and  cities  have  taxed  them- 
selves for  the  purpose  of  furnishing  their  pro  rata 
part  of  the  construction  of  the  said  armories,  and  the 
title  to  the  ground  upon  which  the  said  armories  have 
been  built  have  been  taken  in  the  name  of  the  State  of 
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Oregon,  and  the  said  armories  are  all  under  the  con- 
trol and  jurisdiction  of  the  general  staff  of  the  state. 
That  the  legislature  has  imposed  upon  the  counties  the 
duty  of  providing  quarters  for  the  posts  of  the  Grand 
Army  of  the  Republic  and  kindred  organizations,  and 
that  the  state,  counties  and  cities  have  adopted  the 
policy  in  the  construction  of  the  armories  aforemen- 
tioned, of  providing  quarters  in  the  said  armories  for 
the  said  organizations,  and  that  provision  has  been 
made  by  the  general  staff  for  such  quarters  in  the 
armory  to  be  built  in  the  City  of  Eugene.  That  the 
plans  have  already  been  drawn  for  the  building  of  said 
armory,  and  the  said  quarters  are  a  part  of  the  said 
plans.  That  the  City  of  Eugene  has  provided  by  law 
for  a  municipal  band,  to  be  supported  by  taxation  by 
the  people  of  the  city,  and  that  the  general  staff  has 
provided  in  the  plans  of  the  said  armory  a  room  for 
the  said  municipal  band.  That  Eugene  is  one  of  the 
larger  centers  of  population,  and  is  growing  rapidly, 
and  will  be  one  of  the  most  populous  centers  of  popu- 
lation in  the  State  of  Oregon,  and  that  said  National 
Guard  will  be  available  in  case  of  riot  or  other  disturb- 
ances in  assisting  the  police  of  the  City  of  Eugene  in 
upholding  the  laws  of  the  city  as  well  as  those  of  the 
State  of  Oregon.  That  in  the  said  City  of  Eugene 
there  is  no  large  hall  adequate  for  the  large  assem- 
blage of  people  or  for  the  holding  of  assemblages  or 
conventions  requiring  large  space  for  the  accommoda- 
tion of  the  members  of  such  assemblies  or  conven- 
tions. That  it  has  been  the  policy  of  the  general  staff 
to  permit  of  the  use  of  the  drill  halls  of  the  various 
armories  of  the  state  for  the  accommodation  of  such 
assemblies  or  conventions  of  the  people  of  the  various 
cities,  and  the  armory  to  be  built  in  the  City  of  Eugene 
will  be  available  for  such  purposes,  and  that  it  is  avail- 
able for  such  purposes  was  one  of  the  moving  causes 
of  the  electors  of  the  City  of  Eugene  in  imposing  the 
said  tax  upon  themselves  for  the  purpose  of  assisting 
in  building  said  armory.  That  the  building  of  said 
armory  will  be  of  peculiar  and  special  benefit  to  the 
residents,  inhabitants  and  taxpayers  of  said  city  in  the 
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pa'rticnlars  hereinbefore  mentioned,  and  for  the  said 
purposes  and  benefits  to  the  city  the  building  of  said 
armory  is  a  proper  and  fit  object  for  local  taxation  in 
the  City  of  Eugene. ' ' 

Upon  the  trial  the  following  facts  were  stipulated : 

'^It  is  admitted  that  the  plaintiff  is  a  citizen  resid- 
ing in  Eugene,  Oregon,  and  has  property  subject  to 
taxation  in  the  said  city,  and  that  in  case  of  the  ille- 
gality of  the  said  bonds  he  would  be  damaged  specially 
in  the  amount  of  taxes  he  would  be  required  to  pay  as 
interest  on  the  said  bonds  and  as  and  for  a  sinking 
fund  for  the  final  payment  thereof,  and  that  the  said 
bonds  would  require  the  citizens  of  the  City  of  Eugene 
to  pay  more  in  proportion  for  the  erection  of  the  said 
armory  than  other  citizens  of  the  State  of  Oregon.  It 
is  admitted  that  in  the  passage  of  Section  151  of  the 
charter  of  the  City  of  Eugene  all  the  forms  of  law  re- 
quired for  the  submission  of  the  same  to  the  electors 
of  the  city  were  fully  complied  with,  and  that  the  elec- 
tion was  regularly  and  duly  had  thereon,  and  that  the 
said  section  became  a  part  of  the  charter  of  the  City 
of  Eugene,  and  that  the  ordinance  set  out  in  plaintiff's 
complaint  is  a  valid  ordinance  of  the  city.  This  admis- 
sion of  facts  is  subject  to  the  one  qualification  as  to 
whether  or  not  the  acts  of  the  common  council  of  the 
City  of  Eugene  and  of  the  electors  of  said  city  in  pass- 
ing the  amendment  to  the  city  charter  were  legal  under 
the  Constitution  of  the  State  of  Oregon  for  the  pur- 
pose of  raising  funds  to  build  the  armory  mentioned 
in  said  Chapter  230  of  the  Laws  of  1913.'^ 

The  case  was  tried  upon  the  pleadings  and  stipula- 
tion, and  there  was  a  finding  and  decree  for  defendant, 
from  which  plaintiff  appeals. 

0 

Submitted  on  briefs  without  arguments  under  the 
proviso  of  Supreme  Court  Eule  18:  56  Or.  622  (117 
Pac.  zi).  Affibmbd. 
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For  appellant  there  was  a  brief  submitted  by  Messrs. 
Williams  S  Bean. 

For  respondents  there^was  a  brief  over  the  names  of 
Mr.  O.  P.  Skipworth  and  Mr.  Jay  L.  Lewis. 

Opinion  by  Mb.  Chief  Justioe  McBbidb. 

The  case  discloses  such  peculiar  local  benefits  to  the 
City  of  Eugene  that  we  are  of  the  opinion  that  the  ex- 
penditure to  aid  in  the  construction  of  the  armory  is 
not  in  contravention  of  any  provisions  of  the  Constitu- 
tion, The  case  is  very  similar  to  Hodgdon  v.  City  of 
Haverhai,  193  Mass.  411  (79  N.  E.  832),  in  which  the 
court  observes : 

**  While  it  is  true  that  the  main  object  of  keeping  up 
the  militia  is  to  provide  for  the  defense  and  protection 
of  the  whole  people,  there  is  yet  special  advantage  to 
those  communities  in  which  organizations  of  the  militia 
are  stationed,  and  in  which  armories  have  been  con- 
structed for  the  accommodation  of  those  organizations ; 
and  the  legislature  properly  may  consider  this  local 
advantage  in  apportioning  the  burden  of  taxation  for 
this  purpose.  *  *  Nor  is  it  any  objection  to  the  valid- 
ity of  this  legislation  that  the  money  is  to  be  raised  in 
the  first  instance  by  an  issue  of  bonds  to  be  made  by 
the  commonwealth,  while  the  city  is  to  be  charged  with 
the  annual  interest  upon  these  bonds  and  to  provide  a 
sinking  fund  for  their  final  redemption.'' 

It  is  conceded  that  the  election  held  to  determine  the 
question  as  to  the  issue  of  the  bonds  for  the  purposes 
indicated  was  in  all  respects  regular,  so  that  the  only 
question  for  us  to  decide  is  the  constitutional  right  of 
the  city  to  incur  the  expenditure;  and,  having  solved 
this  question  in  the  affirmative,  the  decree  of  the  Cir- 
cuit Court  is  affirmed.  Affibmbd. 
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Submitted  on  motion  to  dismiBs  May  4,  appeal  dismissed  September  8, 

1914. 

DIMICK  V.  LATOUEETTE. 

(143  Pac.  896.) 

XDjimcttoiir— PreUminaiy  Injnnctioii— Effect  of  Final  Decree. 

1.  In  a  suit  to  enjoin  a  eity  treasurer  from  paying  city  warrants, 
where,  after  the  issuance  of  a  preliminary  injunction  upon  full  hearing 
a  decree  was  entered  dismissing  the  suit,  from  which  the  plaintiff 
appealed,  the  treasurer  could  pay  the  warrants;  the  preliminary  in- 
jnnetion  having  been  destroyed. 

[As  to  order  made  on  motion  to  dissolve  temporary  injunction 
and  whether  such  is  final  or  interlocutory,  see  note  in  Ann.  Cas. 
1912G,  898.] 

Appeal  and  Error— Dianteal — Termination  of  Oontroyeny. 

2.  In  a  suit  to  enjoin  a  city  treasurer  from  paying  city  warrants, 
where,  after  a  preliminary  injunction  was  issued,  on  full  hearing  a 
deeree  was  entered  dismissing  the  suit,  and  plaintiff  appealed,  and 
the  treasurer  then  paid  the  warrants,  the  appeal  will  be  dismissed. 

From  Clackamas :  Jambs  A.  Eaeik,  Judge. 

Statement  by  Mb.  Justicb  Bubnett. 

This  is  a  suit  instituted  by  Grant  B.  Dimick  against 
M.  D.  Latourette,  treasurer  of  Oregon  City,  Oregon, 
E.  L.  Shaw  and  Oregon  City,  a  municipal  corporation, 
to  enjoin  that  oflScer  from  paying  certain  city  warrants, 
on  the  ground  that  they  were  unlawfully  issued  upon  a 
baseless  claim  against  the  city.  A  preliminary  injunc- 
tion was  issued  in  the  case.  The  answer  traversed  the 
allegations  of  the  complaint  in  material  particulars, 
and  alleged  new  matter  which  in  turn  was  denied  by 
the  reply.  Upon  full  hearing  of  the  suit  on  the  issues 
thus  formed  the  Circuit  Court  entered  a  decree  dis- 
missing the  suit.  Afterward  the  plaintiff  appealed. 
It  now  appears  by  affidavit  which  is  not  challenged  as 
a  matter  of  fact  by  the  plaintiff  that,  between  the  ren- 
dition of  the  final  decree  in  the  Circuit  Court  and  the 
subsequent  service  of  the  notice  of  appeal,  the  defend- 
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ant  treasurer  paid  the  warrants  in  question.  Based 
upon  this  showing,  the  defendants  have  moved  to  dis- 
miss the  appeal.  Appeal  Dismissed. 

■ 

Mr.  William  M.  Stone,  Mr.  Joseph  E. .  Hedges, 
Messrs.  C.  D.  and  D.  C.  Latourette  and  Mr.  Christian 
Schuebel,  City  Attorney,  for  the  motion. 

Mr.  B.  N.  HickSj  contra. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

1.  The  granting  of  the  preliminary  injunction  was 
merely  ancillary  to  the  suit.  Without  the  existence  of 
a  suit  the  injunction  would  not  have  been  issued,  and 
when  the  suit  falls,  with  it  perishes  its  appanage,  the 
preliminary  injunction.  The  temporary  restraining 
order  of  the  court  thus  became  functus  officii,  and  had 
spent  its  force :  Thomsen  v.  McCormick,  136  111.  135  (26 
N.  E.  373).  This  doctrine  is  supported  by  analogy  by 
Livesley  v.  Krehs  Hop  Co.,  57  Or.  352  (97  Pac.  718, 
107  Pac.  460,  112  Pac.  1),  holding  that  this  court  has 
authority  to  issue  an  injunction  in  aid  of  its  jurisdic- 
tion to  preserve  the  subject  of  litigation  until  the  case 
can  be  finally  heard  and  determined  on  appeal.  In 
that  case  the  Circuit  Court  had  dismissed  a  suit  in 
which  a  preliminary  injunction  had  been  issued.  The 
plaintiff  appellant  applied  to,  and  obtained  from,  this 
court  a  temporary  injunction  covering  the  same  scope 
as  the  like  order  in  the  Circuit  Court.  If  the  prelimin- 
ary injunction  of  the  Circuit  Court  had  survived  a  dis- 
missal of  the  suit  by  the  Circuit  Court  in  that  instance, 
the  exercise  of  jurisdiction  of  this  court  in  the  issuance 
of  an  injunction  pendente  lite  here  would  have  been 
vain  and  superfluous.     The  action  of  this  court  in  that 
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respect  was  correct  only  on  the  theory  that  the  original 
temporary  injunction  was  extinguished  by  the  final 
decree  of  the  Circuit  Court  dismissing  the  suit.  We 
conclude,  therefore,  that  when  the  Circuit  Court  dis- 
missed the  present  suit,  there  was  then  no  obstacle  to 
prevent  the  treasurer  from  paying  the  warrants  in 
question ;  the  injunction  obstructing  such  action  having 
been  destroyed. 

2.  The  case  in  its  present  condition  is  not  like  Lewis 
V.  Kingstown,  16  R.  1. 15  (11  Atl.  173,  27  Am.  St.  Rep. 
724),  the  only  precedent  cited  by  the  plaintiff  on  this 
motion  to  dismiss.  That  was  a  suit  to  enjoin  trespass 
in  the  removal  of  the  plaintiff's  house  and  its  founda- 
tions. The  contention  of  the  defendants  was  that  the 
house  was  in  a  street,  and,  although  the  temporary  in- 
junction was  issued,  yet,  prior  to  the  final  determina- 
tion of  the  case  in  the  court  awarding  the  preliminary 
restraining  order,  the  defendants  razed  the  house  and 
completed  the  trespass.  It  was  very  properly  held 
there,  under  those  circumstances,  that  while  the  suit 
was  pending  the  defendant  would  gain  nothing  by  dis- 
obedience of  the  court's  order,  and  that  the  cause 
would  be  retained  for  the  purpose  of  awarding  proper 
damages  for  the  trespass  sought  to  be  enjoined.  That 
decision  would  properly  have  applied  to  the  instant 
case  if,  while  it  was  yet  pending  in  the  Circuit  Court 
and  yet  undetermined,  the  treasurer  had  disobeyed  the 
order  of  the  court  and  paid  the  warrants. 

The  warrants  have,  in  fact,  been  paid  without  any 
legal  obstacle  to  prevent  the  same ;  the  suit  having  been 
dismissed.  The  controversy  is  at  an  end,  and  to  enter- 
tain the  appeal  would  be  merely  to  discuss  and  deter- 
mine an  academic  question  without  the  existence  of 
any  actual  controversy.  This  we  have  always  declined 
to  do:  State  ex  rel.  v.  Grand  Jury,  37  Or.  542  (62  Pac 
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208) ;  Portland  ▼.  Investment  Co.,  59  Or.  598  (117  Pac. 
991) ;  E iters  Piano  House  v.  Pick,  58  Or.  54  (113  Pac. 
54) ;  State  ex  rel.  v.  Fields,  53  Or.  453  (101  Pac.  218). 
The  appeal  is  dismissed.  Disifissso. 


Argued  Jnly  14,  affirmed  September  8,  1914. 

WYCOFF  V.  SNAPP.* 

(143  Pac.  902.) 

Homasteftd— Ezemptloii— Inlieritance. 

1.  Under  Sections  221,  226,  L.  O.  L.,  exempting  tlie  homestead  from 
judicial  sale,  and  providing  that  it  shall  be  exempt  after  the  death 
of  the  person  entitled  thereto  from  sale  for  the  collection  of  any 
debts  for  which  it  could  not  have  been  sold  during  his  lifetime,  but 
iuch  homestead  shall  descend  as  if  "death"  did  not  exist,  is  to  be 
construed  as  if  the  word  "exempt^  appeared  in  place  of  the  word 
"death,"  and  the  property  descends  to  the'  heirs  subject  to  the  widow's 
right  of  dower,  exempt  from  execution  for  the  previous  debts  of  the 
deceased. 

[As  to  right  to  make  a  testamentary  disposition  of  a  homestead, 
see  note  in  Ann.  Cas.  1914B,  271.] 

Homestead— Bights  of  Sorvtying  Spoiue — ^Natnre  of  Estate — ^"Prop- 
erty." 

2.  Under  Sections  221,  226,  L.  0.  h.,  exempting  the  homestead 
from  sale  after  the  death  of  the  person*  entitled  thereto  for  his  debts, 
and  Section  1234,  authorizing  the  setting  aside  for  the  widow  or  minor 
children  of  deceased  all  the  property  of  the  estate  exempt  from  execu- 
tion, and  declaring  that  the  property  thus  set  apart,  if  there  be  a 
widow,  is  "her  property,"  she  takes  a  fee-simple  estate  in  such  prop- 
erty capable  of  alienation  as  well  as  of  personal  enjoyment. 

[As  to  suits  by  wives  for  and  concerning  homesteads,  see  note 
in  76  Am.  Dec.  442.] 

From  Lane :  Lawrence  T.  Habris,  Judge. 

Department  2.  Statement  by  Me.  Chibp  Justice 
McBride. 

This  is  a  suit  by  Jesse  P.  Wycoflf,  Chester  A.  Wycoflf, 
Etha  May  Baier,  and  Chauncey  Wycoflf  and  Archie 

*Upon  the  right  of  a  widow  to  convey,  lease  or  encumber  homestead 
during  minority  of  children,  see  note  in  10  L.  B.  A.  (N.  S.)  787. 

BEFOBTnu 
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WycoflF,  minors,  by  W.  J.  Yale,  their  guardian  ctd 
litem,  and  Nellie  Price,  Flora  Yale,  Adrian  Wycoff 
and  Lester  Wycoflf,  against  Emma  B.  Snapp  and  L.  P. 
Snapp,  her  husband,  and  H.  A.  Cook. 

The  circumstances  out  of  which  this  suit  arose  are 
as  follows:  James  W.  Wycoff  died  in  1905,  leaving  a 
widow,  Emma  B.  Wycoff,  now  Emma  B.  Snapp,  and 
five  children,  who  are  the  plaintiffs  in  this  suit.  At  the 
time  of  his  death  the  decedent  and  his  family  were 
residing  upon  the  land  in  dispute  as  a  homestead,  and 
the  family  continued  so  residing  until  February  28, 
1908,  when  the  CJounty  Court  set  apart  the  land  to  the 
widow,  in  accordance  with  Section  1234,  L.  0.  L.,  for 
the  use  of  herself  and  these  plaintiffs.  Subsequently, 
the  widow  married  L.  P.  Snapp,  and  thereafter  sold 
the  premises  to  defendant  Cook.  It  is  charged  that 
she  has  failed  to  use  the  land  or  the  proceeds  for  the 
support  of  the  children,  but  has  wasted  and  dissipated 
the  money  received  therefor;  and  the  prayer  of  the 
complaint  is  that  the  deed  to  Cook  be  declared  void  and 
canceled.  The  sections  of  the  statute  bearing  upon 
this  subject  are  Sections  221,  226, 1234,  L.  0.  L.,  which 
are  as  follows : 

*  *  The  homestead  of  any  family  shall  be  exempt  from 
judicial  sale  for  the  satisfaction  of  any  judgment  here- 
after obtained.  Such  homestead  must  be  the  actual 
abode  of,  and  owned  by  such  family  or  some  member 
thereof.  •  •  The  homestead  aforesaid  shall  be  exempt 
from  sale  on  any  judicial  process  after  the  death  of  the 
person  entitled  thereto  for  the  collection  of  any  debts 
for  which  the  same  could  not  have  been  sold  during  his 
lifetime,  but  such  homestead  shall  descend  as  if  death 
did  not  exist.  *  *  Upon  the  filing  of  the  inventory,  the 
court  or  judge  thereof  shall  make  an  order,  setting 
apart,  for  the  widow  or  minor  children  of  the  deceased, 
if  any,  all  the  property  of  the  estate  by  law  exempt 
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from  execution.  The  property  thus  set  apart,  if  there 
be  a  widow,  is  her  property,  to  be  used  or  expended  by 
her  in  the  maintenance  of  herself  and  minor  children, 
if  any;  or  if  there  be  no  widow,  it  is  the  property  of 
the  minor  child ;  or  if  more  than  one,  of  the  minor 
children  in  equal  shares,  to  be  used  or  expended  in  the 
nurture  and  education  of  such  child  or  children,  by  the 
guardian  thereof,  as  the  law  directs. ' '        Afpibmbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  H.  E.  Slattery  and  Mr.  W.  O.  Martin,  with  an  oral 
argument  by  Mr.  Slattery. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Thompson  <&  Hardy,  with  an  oral  argument 
by  Mr.  Helmus  W.  Thompson. 

Opinion  by  Mb.  Chief  Justice  MoBride. 

1.  We  are  again  called  upon  to  construe  the  home- 
stead exemption  act,  which  may  truthfully  be  said  to 
be  one  of  the  best  intended  and  worst  drawn  laws  upon 
the  statute  books.  In  Mansfield  v.  Hill,  56  Or.  400  (107 
Pac.  471,  108  Pac.  1007),  we  had  occasion  to  construe 
the  words  ''such  homestead  shall  descend  as  if  death 
did  not  exist,''  which  are  meaningless  in  themselves, 
and,  after  much  consideration,  were  of  the  opinion  that 
by  some  oversight  or  clerical  error  the  word  ''death*' 
had  crept  into  the  act  in  place  of  "exemption,"  and 
construed  the  act  as  if  the  sentence  read  "such  home- 
stead shall  descend  as  if  such  exemption  did  not  exist," 
The  effect  of  this  construction,  to  which  we  still  ad- 
here, is  that  the  property  descends  to  the  heirs  subject 
to  the  widow 's  right  of  dower,  and  is  exempt  from  exe- 
cution for  previous  debts  of  the  deceased. 

2.  The  property  being  thus  exempt  from  execution, 
it  was  competent  for  the  County  Court  to  set  it  apart 
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to  the  widow  for  the  support  of  herself  and  the  minor 
children,  as  provided  in  Section  1234,  L.  0.  L.  As  this 
section  provides  that  the  property  so  set  apart  to  the 
widow  **is  her  property,"  it  follows  naturally  that  she 
takes  a  fee-simple  estate  therein  capable  of  alienation 
as  well  as  of  possession  and  enjoyment :  6  Words  and 
Phrases,  5698.  The  statute  is  a  peculiar  one,  and  we 
derive  no  assistance  from  the  decision  of  the  courts  of 
other  states  made  upon  dissimilar  enactments.  It  is 
evidently  framed  upon  the  idea  that  maternal  affection 
will  be  a  sufficient  incentive  to  the  widow  to  induce  her 
to  apply  the  proceeds  to  the  use  of  her  children  as  well 
as  of  herself.  Whether  an  action  would  lie  against 
her  for  failing  to  do  so  need  not  here  be  considered. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmed. 

Mb.  Jtjsticb  Eakin,  Mb.  Justice  Beak  and  Mb.  Jus- 
TicB  MgNabt  concur. 


Aigaed  Jmly  20,  affirmed  Septemeber  8,  191i, 

EUGENE  V.  LOWELL. 

(143  Pac.  903.) 

Appeal  and  Error— Barlew — Questtona  of  Viefw. 

1.  In  an  action  at  law,  tried  to  the  court,  its  findings  are  equivalent 
to  a  Tardiet,  and  on  appeal  the  evidence  will  not  be  examined  further 
than  to  ascertain  if  there  is  any  of  it  competent  to  support  the  find- 
ings. 

Dedicationr— Natoro  and  SaqvlsitaB^EzpreaB  Grant 

2.  An  article  of  dedication  dedicating  to  public  use  the  streets, 
alleys,  avenues  and  boulevards  in  an  attached  plat,  which  also  shows 
a  block  marked  by  the  words  "Park  Beserved,"  does  not  include  the 
park  within  the  terms  "streets,  alleys,  avenues  and  boulevards." 

[Aa  to  dedication  by  maps  and  plats,  see  note  in  10  Am.  St.  Bep. 
189.] 


238  EuGBKB  V.  Lowell.  [72  Or. 


Dadieatton^Natoro  and  Baqnlsltat— FUinir  nat-^'^BasarTe.** 

3.  The  filing  of  a  plat  Bhowing  blocks,  streets,  alleys,  sTeiiaes  and 
booleyards,  with  one  block  also  marked  "Park  Reserved,"  does  not, 
under  the  rale  requiring  the  intention  of  the  party  to  be  given  effect, 
constitute  a  dedication  of  such  block  as  a  park,  the  word  "reserved" 
meaning  kept  or  set  aside  for  future  use,  kept  back. 

Dedication— Natnre  and  Beqnisltaa— Acts  In  Pais— Pleading. 

4.  Where  the  complaint  alleges  that  defendant's  predecessors  dedicated 
the  premises  in  dispute,  the  plaintiff  is  entitled  te  show  such  a  dedication 
by  acts  in  pais  independent  of  any  deed. 

Dedication — ^Evldance — ^Admissibility. 

5.  On  an  issue  as  to  the  dedication  of  a  park,  testimony  that  the 
ground  was  inclosed  by  the  owners,  devoted  to  private  purposes,  and 
conveyed  to  other  private  owners  by  deed,  that  they  paid  taxes  on 
the  land,  and  after  the  land  was  included  within  the  city  limits,  14 
years  after  it  was  platted,  the  defendant  paid  street  assessments,  and 
at  the  behest  of  the  city  laid  a  sidewalk  along  the  street  upon  which 
the  property  abutted,  was  admissible,  not  as  supporting  a  plea  of 
equitable  estoppel,  but  as  showing  that  there  was  no  intention  to 
dedicate   a    park. 

[As  to  when  acceptance  of  a  dedication  is  to  be  inferred,  see 
note  in  58  Am.  Bep.  146.] 

Dedication — ^Evidence — Snfflciency. 

6.  On  an  issue  as  to  the  dedication  of  property  as  a  park,  evidence 
\eld  to  sustain  the  conclusion  that  there  was  no  dedication  in  pais. 

From  Lane :  Lawbence  T.  Habbis^  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

This  is  substantially  an  action  of  ejectment  brought 
by  the  City  of  Eugene  to  recover  from  the  defendant, 
Susan  Lowell,  the  possession  of  a  tract  of  land,  which 
the  plaintiff  claims  was  dedicated  to  the  public  by  the 
defendant's  predecessors  in  title  to  be  used  as  a  park. 

The  answer  consists  of  the  general  issue,  plea  of  title 
in  fee  simple  in  the  defendant,  title  by  adverse  posses- 
sion, and  matter  designed  as  an  estoppel  of  the  city 
to  assert  title. 

The  reply  traverses  the  answer  in  material  partieu- 
lars.  The  parties  consented  to  try  the  issues  before 
the  court  without  a  jury.  The  result  was  findings  of 
fact  and  conclusions  of  law,  with  a  consequent  judg- 
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ment  in  favor  of  the  defendant,  from  which  the  plain- 
tiff appealed.  Affibmed. 

• 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  G.  F.  Skipworth  and  Mr.  Jay  L.  Lewis,  with  an 
oral  argument  by  Mr.  Skipworth. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  George  B.  Dorris  and  Messrs.  Thompson,  d 
Hardjff  with  an  oral  argument  by  Mr.  Charles  A. 
Hardy. 

Mb.  Justice  Buenbtt  delivered  the  opinion  of  the 
court. 

1.  As  a  foreword  it  may  be  set  down  that  in  an  action 
at  law  tried  by  the  court  without  a  jury  the  findings  of 
the  trial  court  are  equivalent  to  a  verdict,  and  upon 
appeal  the  evidence  will  not  be  examined  further  than 
to  ascertain  if  there  is  any  of  it  competent  to  support 
the  findings:  Astoria  R.  R.  Co.  v.  Kern,  44  Or.  538 
(76  Pac.  14) ;  Flegel  v.  Koss,  47  Or.  366  (83  Pac.  847) ; 
Seffert  v.  Northern  Pac.  Ry.  Co.,  49  Or.  95  (88  Pac. 
962,  13  Ann.  Cas.  883) ;  Courtney  v.  Bridal  Veil  Box 
Factory,  55  Or.  210  (105  Pac.  896) ;  Savage  v.  Salem 
MUls  Co.,  48  Or.  1  (85  Pac.  69,  10  Ann.  Cas.  1065) ; 
Singer  v.  Pearson-Page  Co.,  58  Or.  526  (115  Pac.  158) ; 
Giaconi  v.  City  of  Astoria,  60  Or.  12,  29,  (113  Pac.  855, 
118  Pac.  180) ;  Prudential  Trust  Co.  v.  Merchants'  Nat. 
Bank,  66  Or.  224  (133  Pac.  1191). 

2.  It  appears  from  the  findings  that  the  defendant's 
predecessors  in  title  platted  a  portion  of  a  farm-  owned 
by  them  on  November  4,  1890,  on  the  map  of  which 
was  a  tract  designated  as  lot  17,  block  1;  also  by  the 
words  **Park  Reserved.''  The  article  of  dedication 
annexed  to  the  plat  is  in  these  words : 
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**Know  all  men  by  these  presents,  that  we,  John 
Straub  and  Geo.  M.  Miller,  hereby  dedicate  to  public 
use  the  streets,  alleys,  avenues  and  boulevards  in  the 
above  plat  of  Fairmount,  situated  on  the  Wm.  Smith 
Don.  land  claim  and  from  which  the  comer  to  sections 
32  and  33,  township  17  south,  range  3  west,  and  sec- 
tions 4  and  5,  township  18  south,  range  3  west,  bears 
south  39  degrees  east  317  feet  from  the  southwest  cor- 
ner of  block  14  in  said  plat,  reserving  to  ourselves,  our 
heirs  and  assigns  forever,  the  exclusive  right  to  build 
on  and  operate  street-cars,  street  railways,  railroads, 
telephones,  telegraphs,  water-mains,  and  water  ditches, 
upon  all  the  above  dedicated  streets,  alleys,  avenues, 
and  boulevards. '  ^ 

This  dedicatory  statement  was  signed  and  acknowl- 
edged by  the  then  owners  of  the  prqperty.  So  far  as 
dedication  by  deed  is  concerned  the  contention  of  the 
plaintifif  depends  upon  the  proper  construction  to  be 
given  to  the  plat  and  its  dedicatory  words.  The  article 
of  dedication  refers  only  to  streets,  alleys,  avenues  and 
boulevards.  The  term  ''park'*  is  not  in  any  sense 
included  within  these  words. 

3.  It  is  true  that  there  are  cases  like  Steel  v.  Port- 
land,  23  Or.  176  (31  Pac.  479),  where  the  designation 
as  a  park  of  a  large  plat  of  ground  on  a  map  thereof 
marked  out  with  streets,  blocks  and  alleys  amounts  to 
an  irrevocable  dedication  to  the  public  of  that  plat  as 
a  place  of  recreation  in  the  generally  accepted  meaning 
of  the  term  **park."  That  case  and  others  like  it 
depend  upon  the  fact  that  the  locus  in  quo  is  marked 
with  the  word  **park"  without  any  other  restricting  or 
qualifying  words.  Under  such  circumstances  the  word 
is  given  its  ordinary  signification  of  a  place  used  by 
the  public  for  recreation  and  amusement.  The  rule  of 
construction,  however,  as  laid  down  by  Elliott  in  the 
second  edition  of  Beads  and  Streets,  Section  119,  is  to 
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discover  and  give  effect  to  the  intention  of  the  party 
as  manifested  by  his  acts.  We  must  therefore  attend 
to  the  word  *' reserved/'  appearing  upon  the  plat,  when 
we  undertake  to  construe  that  document,  remembering 
that  words  are  to  be  taken  in  their  ordinary  significa- 
tion unless  something  to  the  contrary  appears.  **  Re- 
served" is  defined  by  Webster  as  '*kept  or  set  apart  or 
aside  for  future  or  special  use,  or  for  an  exigency." 
The  Century  Dictionary  definition  is  "kept  for  another 
or  future  use,  retained,  kept  back. '  *  The  Standard  and 
Encyclopedic  Dictionaries  are  to  the  same  effect.  To 
dedicate  to  the  public  use  is  to  give  to  the  public,  the 
intention  of  the  owner  being  to  part  with  the  control 
and  title  of  the  property;  but  to  use  the  word  ** re- 
served," as  in  this  instance,  is  to  retain  the  property 
and  to  make  an  exception  in  what  would  otherwise  be 
a  general  grant.  If,  in  dedicating  or  giving  away 
something,  a  part  is  retained  or  kept  back,  as  the  lexi- 
cographers say,  it  is  manifest  that  the  portion  kept 
back  or  reserved  is  not  included  in  nor  affected  by  the 
dedication :  J?a*;cr  v.  Vanderhurg,  99  Mo.  378  (12  S.  W. 
462) ;  Cotvles  v.  Gray,  14  Iowa,  1 ;  Grant  v.  Davenport, 
18  Iowa,  179 ;  Cleveland  v.  Bergen  Building  <&  Imp.  Co. 
(N.  J.  Ch.),  55  Atl.  117;  Harris  v.  St.  Helens,  post, 
p.  000  (143  Pac.  941).  So  far,  then,  as  the  issue  de- 
pends upon  the  plat  and  its  article  of  dedication,  the 
court  correctly  construed  it  according  to  its  legal  effect. 
4.  There  may  be  dedication,  however,  by  acts  in  pais 
independent  of  any  deed,  and  under  the  allegations  of 
the  complaint  to  the  effect  that  the  defendant  *s  prede- 
cessors dedicated  the  premises  in  dispute,  the  plaintiff 
would  be  entitled  to  prove  such  a  dedication.  The  rule 
is  thus  stated  in  13  Cyc.  452 : 

T9  Or.— le 
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'  *  In  order  to  constitute  a  valid  dedication  there  muBt 
be  an  intention  on  the  part  of  the  owner  to  devote  his 
property  to  the  public  use,  and  the  intention  must  be 
clearly  and  unequivocally  manifested.  Nevertheless 
the  intention  to  which  courts  give  heed  is  not  an  inten- 
tion hidden  in  the  mind  of  the  land  owner,  but  an  in- 
tention manifested  by  his  acts.'^ 

5, 6.  In  judging  of  the  correctness  of  the  court 's  de- 
termination on  this  branch  of  the  case  we  are  limited 
in  our  quest,  and  can  go  no  further  than  to  ascertain 
whether  there  is  any  testimony  to  support  such  a  find- 
ing. The  testimony  is  ample  to  the  effect  that  the 
parcel  of  ground  in  question  was  inclosed  by  the  own- 
ers, devoted  to  private  purposes,  was  conveyed  to  other 
private  owners  by  deed;  that  they  paid  taxes  on  the 
same,  and  after  the  ground  was  included  within  the 
city  limits  some  14  years  after  it  had  been  platted,  the 
present  defendant  paid  street  assessments  levied  by 
the  city,  and  at  its  behest  laid  down  a  sidewalk  along 
the  street  upon  which  it  abutted.  All  these  acts  are 
utterly  inconsistent  with  the  intention  to  dedicate  the 
premises  to  the  public  by  acts  in  pais.  They  were  ad- 
missible in  evidence,  not  as  supporting  a  plea  of 
equitable  estoppel  in  an  action  at  law,  but  as  making 
plain  that  there  was  no  intention  to  dedicate  a  park. 
They  amply  sustain  the  legal  conclusion  drawn  by  the 
court  from  the  facts  found. 

The  judgment  is  aflSrmed.  Affibmbd. 

Mr.  Chief  Justice  MgBride,  Mb.  Justicb  Moobb  and 
Mb.  Justice  Ramsey  concur. 
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Argned  July  22,  affirmed  September  8,  1914. 

CLATSKANIE  STATE  BANK  v.  EAINIEB. 

(143  Pac.  909.) 

Municipal    Oorporations— Warrants — Negotiability— "Kegotiabld    In- 
Btmment." 

1.  City  warrants  are  not  negotiable  instruments 'in  the  sense  ap- 
plied to  unmatured  commercial  paper;  and,  while  they  are  prima  facie 
yalid,  yet  as  against  any  holder  they  are  subject  to  all  defenses,  the 
•ame  as  any  open  account  or  non-negotiable  paper. 

[As  to  the  negotiability  of  an  instrument  referring  to  a  par- 
ticular fund  or  account,  see  note  in  Ann.  Cas.  1913C,  932.] 

Municipal  Cknrporations— Wazraats — ^Actiona— Evidence. 

2.  In  an  action  on  a  city  warrant  by  a  purchaser  thereof,  the 
court  may  inquire  into  the  whole  transaction  between  the  original 
parties,  and  determine  whether  the  city  charter  provisions  have  been 
observed  in  the  issuance  of  the  warrant. 

Municipal  Corporations — Contract — ^Necessity  for  Ordinance. 

3.  Where  a  city  charter  requires  all  city  contracts  and  all  appro- 
priations in  excess  of  $500  to  be  made  by  ordinance,  and  an  ordinance 
authorizing  the  employment  of  a  city  engineer  provides  that  he  shall 
be  paid  4  per  cent  of  the  cost  of  any  and  all  imj^rovements  under  his 
supervision  and -inspection,  2  per  cent  to  be  paid  in  warrants  when 
the  estimate  is  made,  and  the  balance  monthly  as  the  work  progresses, 
a  provision  in  the  contract,  entered  into  by  the  mayor  and  police 
judge,  that  if  any  contractor  shall  fail  to  complete  his  work  within 
the  time  fixed  by  his  agreement,  then  extra  costs  of  inspection  shall 
be  paid  to  the  engineer  out  of  the  penalties  the  city  shall  collect 
from  the  contractor  is  void,  and  a  warrant  exceeding  $500,  issued  in 
compromise  of  a  claim  for  such  extra  costs,  is  not  enforceable. 

[As  to  fact  that  municipality  has  exceeded  debt  limit  as  defense 
to  claim  by  official  for  fees  or  compensation,  see  note  in  Ann.  Cas, 
1914C,  1219.] 

From  Columbia :  James  A.  Eaein,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Btjbnett. 

This  is  an  action  by  the  Clatskanie  State  Bank,  a 
corporation,  against  the  City  of  Rainier,  a  municipal 
corporation. 

After  alleging  the  corporate  character  of  both  par- 
ties, the  complaint  states,  in  substance,  that  on  October 
9,  1911,  the  defendant,  being  indebted  to  Ofrin  Backus 
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in  the  sum  of  $2,400  on  an  account  filed  and  approved 
by  order  of  the  city  council,  issued  to  him  its  warrant 
on  the  city  treasury  for  that  amount,  which  after  pre- 
sentment and  indorsement,  '^not  paid  for  want  of 
funds,''  he  sold  to  the  plaintiff  for  a  valuable  con- 
sideration. The  plaintiff  brings  this  action  on  the 
warrant,  its  demand  upon  the  city  for  payment  thereof 
having  been  refused,  all  as  averred  by  the  complaint. 
The  answer  denies  all  the  complaint  except  the  char- 
acterization of  the  parties.  It  further  defends  by 
setting  out  section  6  of  chapter  7  of  its  charter : 

**A11  contracts  made  or  to  be  made  wherein  the  city 
is  an  interested  party,  all  franchises  granted,  all  appro- 
priations made  in  excess  of  $500.00,  and  all  other  im- 
portant acts  shall  be  done  by  ordinance,  and  the  right 
of  referendum  shall  remain  inviolate  with  reference 
thereto  as  provided  by  the  state  law/' 

— and  alleges  that  the  city  council  did  not  enact  any 
ordinance  authorizing  the  issuance  of  the  warrant  upon 
which  the  action  is  instituted.  A  still  further  defense 
is  to  the  effect  that  Backus  was  employed  by  the  city 
under  contract  to  act  as  its  engineer  in  constructing 
certain  public  works ;  that  the  amount  of  the  warrant 
was  for  extra  work  occasioned  by  the  delay  of  the  con- 
tractor performing  the  work  over  which  Backus  had 
supervision;  that  by  the  terms  of  his  employment 
Backus  was  to  look  for  his  extra  compensation  solely 
to  funds  which  the  city  should  collect  from  the  con- 
tractor as  penalties  for  his  failure  to  perform  his 
covenants;  and  that  no  such  fund  had  been  collected, 
by  reason  of  all  which  the  city  is  not  liable  to  pay  the 
claim. 

Replying,  the  plaintiff  pleads  an  enactment  of  the 
city  council,  entitled  **  An  ordinance  for  the  purpose  of 
engaging  Orrin  Backus  to  act  as  city  engineer  for  the 
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cnrrent  year  ending  the  first  Monday  in  March,  1910, ' ' 
that  the  contract  alluded  to  was  made  hy  virtue  of  that 
ordinance,  and  that  Backus  performed  581  days  extra 
work,  for  which  on  April  5,  1911,  he  rendered  an  ac- 
count to  the  defendant  as  follows : 

'*The  City  of  Rainier,  Oregon,  to  Orrin  Backus,  Dr. 

"In  the  matter  of  overtime  to  date  on  the  contract 
for  the  improvements  of  road  districts  Nos.  1  and  2 : 
Total  number  of  days  from  October  22,  1909,  to 

date 682 

Number  of  Sundays  and  holidays 101 


581 
Days  deducted  arbitrarily  as  a  compromise ....      200 


381 

At  $10.00 $3,810 

**The  above  statement  is  offered  as  a  compromise 
and  is  for  acceptance!  or  rejection  upon  this  date,  and 
provided  that  if  this  statement  is  rejected,  the  right  is 
hereby  reserved  to  withdraw  the  compromise  as  herein 
offered.  BespectfuUy, 

"Obmn  Backus." 

The  reply  then  narrates  certain  proceedings  of  the 
council  the  substance  of  which  is  that  at  a  regular  meet- 
ing of  that  body  a  motion  was  carried  ''that  the  city 
settle  with  Orrin  Backus  for  the  sum  of  $3,000  in  full 
of  account  with  the  city,^'  and  alleges  in  effect  that  in 
pursuance  thereof  the  city  settled  and  adjusted  the 
claim  at  $3,000  by  issuing  its  two  warrants,  one  for 
$600,  which  has  been  paid,  and  the  other  for  $2,400, 
which  is  here  involved,  and  which  he  sold  to  plaintiff, 
as  averred  in  the  complaint.  Claiming  to  be  a  pur- 
chaser of  the  warrant  for  value  paid  in  due  course 
without  notice  of  any  defense  against  the  same,  the 
plaintiff  concludes  its  reply  with  a  plea  to  the  effect 
that  under  the  circumstances  the  defendant  is  estopped 
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to  resist  the  claim.  The  Circuit  Court  heard  the  cause 
without  a  jury,  made  findings  of  fact  and  conclusions 
of  law  declining  to  enforce  payment  of  the  warrant, 
and  dismissed  the  action.    The  plaintiff  appealed* 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Martin  Watrous  and  Messrs.  Emmons,  Emmons  <& 
Reid,  with  an  oral  argument  by  Mr.  Watrous. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  William  H.  Cooper  and  Mr.  Ralph  R. 
Vuniway. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court 

« 

1,  2.  City  warrants  are  not  negotiable  instruments  in 
the  sense  applied  to  unmatured  commercial  paper  so  as 
to  cut  off  defenses  unknown  to  the  purchaser  for  value. 
Such  drafts  on  the  municipal  treasury  are  prima  fa^ie 
valid  evidence  of  city  indebtedness,  but,  as  against  any 
holder,  they  are  subject  to  all  defenses,  the  same  as 
any  open  account  or  non-negotiable  paper :  Goldsmith 
V.  Baker  City,  31  Or.  249  (49  Pac.  973) ;  Frankl  v. 
Bailey,  31  Or.  285  (50  Pac.  186) ;  Klamath  County  v. 
Leavitty  32  Or.  437  (52  Pac.  20).  Consequently  it  was 
permissible  for  the  court  to  inquire  into  the  whole 
transaction  between  the  original  parties,  and  to  deter- 
mine whether  the  provisions  of  the  charter  designed  to 
protect  the  funds  of  the  city  had  been  observed  in  the 
issuance  of  the  warrant. 

3.  The  contention  of  the  plaintiff  is  that  the  section 
of  the  charter  already  quoted  was  observed  by  the 
Ordinance  No.  115,  and  that  this  municipal  legislation 
was  broad  enough  to  cover  the  act  of  the  council  in 


Sept.  1914.]     Clatskanib  State  Bank  v.  Rainieb.  247 


passing  the  motion  to  allow  the  claim  for  extra  services 
of  the  engineer.  The  ordinance  in  the  first  section  re- 
quires the  mayor  and  police  judge  to  enter  into  a  con- 
tract with  Backus,  engaging  him  to  act  as  engineer  for 
the  city  *  *  for  the  current  year  ending  the  first  Monday 
in  March,  1910,  and  until  all  work  then  under  his  super- 
vision and  control  and  which  is  at  that  time  unfinished 
shall  have  been  completed. '*  The  second  section  re- 
quires that  *  *  the  contract  shall  provide  for  the  proper 
inspection,  in  accordance  with  the  usual  customs  in 
such  cases. "  The  third  section  contains  all  that  is  said 
in  the  ordinance  about  the  compensation  of  Backus  for 
his  services  to  be  rendered,  and  reads  thus : 

*  *  The  compensation  to  be  paid  said  engineer  shall  be 
4  per  cent  of  the  cost  of  any  and  all  improvements 
made  under  his  supervision  and  inspection,  the  same 
to  be  paid  as  follows:  Two  per  cent  of  the  cost  as  is 
shown  by  the  estimate  shall  be  paid  in  warrants  of  the 
city  when  the  estimate  is  made  and  plans  and  specifi- 
cations furnished  and  submitted  to  the  council,  and  the 
balance  to  be  paid  monthly  as  the  work  progresses  and 
as  nearly  as  can  be,  according  to  the  usual  customs  of 
other  cities,  in  like  cases. ' ' 

The  two  remaining  sections  provide  for  the  appoint- 
ment of  another  engineer  in  case  of  the  death  or  dis- 
ability of  Backus,  and  declare  an  emergency,  giving 
immediate  effect  to  the  ordinance  on  its  approval  by, 
the  mayor.  The  ordinance  was  the  measure  of  the 
authority  of  the  city  officers  to  contract  for  compensa- 
tion of  the  engineer.  True  enough,  the  contract,  which 
was  actually  signed  contains  a  stipulation  to  the  effect 
that  if  any  contractor  shall  fail  to  complete  his  work 
within  the  time  fixed  by  his  agreement,  then  extra  costs 
of  inspection  shall  be  paid  to  Backus  out  of  the  penal- 
ties the  city  shall  collect  from  the  contractor.    This, 


248  Glatskanib  State  Bank  t;.  Raimisr.        [72  Or. 

however,  is  not  binding  upon  fhe  city  because  of  the 
limitation  about  compensation  contained  in  the  ordi- 
nance. An  individual  dealing  with  city  officers  must 
take  notice  of  the  restrictions  imposed  upon  them  by 
the  charter  and  ordinances  enacted  in  pursuance 
thereof.  The  contract  cannot  rise  above  its  source,  the 
ordinance,  in  force  or  efficacy.  It  cannot  provide  for 
any  compensation  not  authorized  by  the  ordinance. 
Confessedly  the  claim  upon  which  the  warrant  was 
issued  was  for  extra  pay  in  addition  to  that  sanctioned 
by  the  enactment  of  the  council  passed  pursuant 
to  the  charter.  It  amounts  to  a  new  and  separate  de- 
mand for  an  appropriation  of  city  funds  in  excess  of 
$500,  which  the  charter  plainly  says  must  be  accom- 
plished by  ordinance.  The  original  ordinance  had 
spent  its  force  when  the  recompense  which  it  pre- 
scribed had  been '  paid.  It  does  not  constitute  any 
authority  or  protection  for  additional  payments.  We 
do  not  nor  cannot  pass  upon  the  wisdom  or  expediency 
of  such  a  charter  provision.  We  can  only  enforce  the 
local  organic  law  as  we  find  it.  Neither  are  we  called 
upon  in  this  proceeding  to  compel  the  city  to  reim- 
burse the  plaintiff  for  money  it  has  invested  in  non- 

• 

negotiable  paper.  We  must  decide  the  case  as  it  is 
laid  in  the  pleadings.  In  short,  the  plaintiff  has  de- 
clared on  a  warrant  open  to  all  defenses  arising  be- 
tween the  original  parties.  The  record  discloses  that 
it  was  issued  for  a  claim  in  excess  of  the  authorized 
compensation  and  in  a  manner  contrary  to  the  charter. 
This  prevents  recovery  here. 

The  judgment  must  be  affirmed.  Affirmed. 

Mb.  Chief  Justice  McBride,  Mb.  Justiob  Eakin  and 
Mb.  Justice  Bamset  concur* 
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flobmitted  on  briefs  July  15,  affirmed  September  8,  1914. 

HANEY  V.  PARKISON.* 

(143  Pac.  926.) 

Bqqtiy— Dlmnlwal — Gfonnds— Xiisnfflel«iic7  of  Bvidiuee^ 

1.  Under  Section  411,  L.  O.  L.,  providingr  that,  whenever  npon  the 
trial  it  ia  determined  that  the  plaintiff  is  not  entitled  to  the  relief 
claimed,  or  any  part  thereof,  a  decree  shall  be  giyen  dismissing  the 
suit,  a  motion  to  dismiss  a  suit  in  equity  is  proper,  where  the  plain- 
tiffs have  the  burden  of  proof  and  fail  to  make  a  prima  facie  case. 

Bzcliange  of  Property— Beedaslon— Action— Evidence. 

2.  In  a  suit  to  rescind  an  exchange  of  real  property  for  a  rooming* 
house  business,  evidence  held  not  to  show  that  the  defendants  made 
any  representation  as  to  the  value  of  the  furniture  and  location  of 
the  rooming-house. 

[As  to  the  difference  between  a  sale  of  property  and  an  ex- 
change, see  note  in  94  Am.  St.  Bep.  227.] 

Bzchange    of   Property— Fraud — ^Elemente — Statement   of   Facte   or 
Opinion. 

3.  On  an  exchange  of  real  property  for  a  rooming-house  business, 
where  plaintiff  was  familiar  with  the  rooming-house  which  she  re- 
ceived m  the  exchange,  and  had  some  experience  in  running  a  room- 
ing-house, and  knew  the  rent  received  for  the  rooms  occupied  at  the 
time,  and  defendants  made  no  false  representation  as  to  what  they 
had  made  by  conducting  the  rooming-house,  statements  by  defendants 
as  to  what  plaintiff  could  make  if  she  took  the  rooming-house  were 
expressions  of  opinion,  and  not  statements  of  fact,  constituting  fraud, 
or  forming  the  basis  for  rescission  of  the  exchange. 

[As  to  what  is  sufficient  proof  of  fraud,  see  note  in  06  Am. 
Dec.  157.] 

Exchange  of  Proper  ty^Beeciaaion — aronnda — ^Promiae  of  Def endanta. 

4.  On  an  exchange  of  real  property  by  plaintiff  for  a  rooming- 
house,  the  promise  of  the  defendants  to  stand  by  or  behind  the  plain- 
tiff in  the  rooming-house  business  cannot  be  made  the  basis  for 
rescission  of  the*  exchange. 

[As  to  fraud  in  the  sale  of  real  estate,  see  note  in  2  Am.  Dec. 
77.] 

From  Mnltnomah:  Fbank  M.  Calkins,  Judge. 

Statement  by  Mb.  Justicb  Bamset. 

This  is  a  suit  in  equity  by  Emma  Haney  and  Charles 
E.  Haney,  her  husband,  against  H.  J.  ParMsotf  and 

*0n  the  question  of  statement  of  opinion  as  fraud,  see  note  in  35 
li.  B.  A.  417.  Bkpobter. 
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Olive  M.  Parkison,  his  wife;  Home  Builders  Com- 
pany, of  Portland,  a  corporation ;  C.  H.  Chapman  and 
Alice  H.  Chapman,  his  wife;  Jonas  Iverson  and  Lillie 
Iverson,  his  wife,  for  a  rescission  of  the  contract  and 
deed  by  which  the  plaintiffs  exchanged  a  lot  with  a 
small  house  upon  it  for  a  small  rooming-house,  etc. 
The  court  below  rendered  findings  and  a  decree  for  the 
defendants.    The  plaintiffs  appeal. 

Submitted  on  briefs  without  argument  under  the  pro- 
viso of  Supreme  Court  Rule  18:  56  Or.  622  (117  Pac. 
zi).  Apfibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Westbrook  db  Westbrook  and  Mr.  Abraham 
Nelson. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Tanckwich  <&  Parkison. 

Mr.  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

The  plaintiffs,  who  are  husband  and  wife,  brought 
this  suit  against  H.  J.  Parkison  and  Olive  M.  Parki- 
son, husband  and  wife,  for  rescission  of  the  contract  by 
which  the  plaintiffs  conveyed  to  Parkison  and  wife  lot 
5  in  block  3  in  Arleta  Park  No.  3,  in  Multnomah 
County,  for  a  small  rooming-house  in  the  City  of  Port- 
land and  $125,  evidenced  by  a  promissory  note,  and  all 
papers  executed  in  effecting  said  exchange.  The  other 
defendants  are  made  parties  because  they  have  or 
claim  to  have  some  interest  in  said  real  premises.  The 
gravamen  of  the  suit  is  fraud. 

On*  and  prior  to  March  27, 1911,  the  plaintiffs  owned 
in  fee  the  above-described  lot,  and  there  was  upon  it  a 
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small  house.  At  the  same  time  the  defendants  Parki- 
son  owned  a  small  rooming-house  in  the  City  of  Port- 
land. They  did  not  own  the  building.  They  owned 
the  furnishings  of  the  house,  and  they  had  been  con- 
ducting it  as  a  rooming-house  for  some  time.  They 
boarded  some  of  their  roomers.  The  house  contained 
only  seven  rooms,  besides  bathroom  and  pantry.  The 
parlor  was  utilized  as  a  bedroom,  when  needed  for  that 
purpose. 

On  the  date  above  stated,  the  plaintiffs  and  the  de- 
fendants made  an  exchange  of  said  properties;  the 
plaintiffs  conveying  said  lot  to  the  Parkisons,  and  the 
latter  conveying  to  the  plaintiffs  said  rooming-house, 
including  the  goodwill  thereof.  In  addition  to  convey- 
ing said  lot  to  the  Parkisons,  the  plaintiffs  executed  to 
them  a  promissory  note  for  $125 ;  the  parties  agreeing 
that  the  rooming-house  was  worth  $125  more  than  said 
lot.  Proper  papers  were  executed  to  effect  said  ex- 
change. 

The  plaintiffs  seek  to  have  said  exchange  of  proper- 
ties rescinded  for  fraud.  The  complaint,  inter  alia, 
alleges  the  following : 

**That  the  plaintiff  Emma  Haney,  on  the  27th  day 
of  March,  1911,  well  knew  the  defendant  H.  T.  ParM- 
son  and  Olive  M.  ParMson,  his  wife,  and  had  known 
said  defendants  for  a  period  of  about  12  years  prior 
thereto,  during  which  said  time  said  plaintiff  had  and 
did  often  consult  the  defendant  H.  J.  Parkison  as  her 
attorney  about  this  and  other  matters,  and  has  and  did 
often  talk  to  and  with  defendant  Olive  M.  Parkison  as 
a  friend  and  confidential  adviser  respecting  this  and 
other  matters.  That  on  said  date  and  prior  thereto 
she  had  reposed  explicit  confidence  in  said  defendants 
and  each  of  them.  That  on  said  date  and  prior  thereto 
she  did  repose  said  confidence  in  the  representations 
and  statements  made  to  the  plaintiffs  by  said  defend- 
ants as  hereinafter  alleged.    That  on  the  27th  day  of 
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March,  1911,  and  for  a  long  time  prior  thereto,  and 
continuing  for  a  long  time  subsequent  thereto,  the  de- 
fendants H.  J.  ParUson  and  OUve  M.  Parkison,  with 
intent  to  willfully  and  unlawfully  cheat,  defraud,  and 
deceive  the  plaintiffs,  represented  and  made  unto  the 
plaintiffs  false,  fraudulent,  willful,  and  malicious  state- 
ments and  representations  imto  the  plaintiffs,  upon  all 
of  which  plaintiffs  relied,  and  which  said  statements 
and  representations  were  as  follows,  to  wit: 

**(a)  That  said  defendants,  knowing  full  well  that 
the  plaintiffs  were  ignorant  of  the  value  thereof,  repre- 
sented to  the  plaintiffs  that  said  furniture  and  the  said 
location  of  said  rooming-house  were  of  the  reasonable 
value  of  $900.  That  said  representations  were  false, 
in  that  said  location  was  of  no  worth  or  value  whatso- 
ever. That  said  furniture  therein  was  worth  no  more 
than  $25  over  and  above  said  note  and  mortgage  there- 
upon for  the  sum  of  $375. 

^'(b)  That  said  defendants  represented  to  said 
plaintiffs  that  in  the  conduct)  of  said  rooming-house 
plaintiffs  could  and  would  make  their  rental  of  $45  per 
month,  and  an  additional  sum  of  $25  for  groceries  and 
table  supplies,  and  that  plaintiff  Emma  Haney  could 
and  would  make  still  an  additional  sum  of  money  suffi- 
cient to  buy  articles  of  nice  clothing,  willow  plumes, 
and  other  nice  and  expensive  articles  of  wearing  ap- 
parel such  as  defendant,  Olive  M.  Parkison,  was  then 
provided  with  and  wearing.  That  said  representa- 
tions were  false,  in  that  said  plaintiff  did  not  and  could 
not  make  any  money  whatsoever  for  any  articles  of 
wearing  apparel,  and  in  that  plaintiff  did  not  and  could 
not  make  any  money  for  groceries  and  table  supplies 
whatsoever,  and  in  that  plaintiffs  did  not  and  could 
not  make  the  said  sum  of  $45  per  month  rental  for  said 
premises,  nor  any  other  or  further  sum,  except 
$22.50,  thereupon,  and  no  more." 

The  defendants  answered,  denying  most  of  the  alle- 
gations of  the  complaint,  including  all  averments  as  to 
fraud,  and  set  up  affirmative  matter,  most  of  which  was 
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denied  by  the  reply.  The  court  below  rendered  a  de- 
cree dismissing  the  suit  on  the  ground  of  the  insuffi- 
ciency of  the  plaintiffs'  evidence  to  make  out  a  prima 
ftune  case.    The  plaintiffs  appeal. 

It  will  be  noticed  that  the  substance  of  the  allega- 
tions of  fraud  is  as  follows :  That  the  plaintiffs  and  the 
defendants  had  been  well  acquainted  with  each  other 
for  about  12  years,  and  during  said  time  Emma  Haney 
often  consulted  H.  J.  Parkison  as  her  attorney  about 
this  and  other  matters,  and  that  she  often  talked  with 
the  defendant  Olive  M.  Parkison  as  a  friend  and  confi- 
dential adviser  respecting  this  and  other  matters,  and 
that  she  had  reposed  implicit  confidence  in  the  defend- 
ants, and  reposed  confidence  in  the  representations 
made  to  the  plaintiffs  by  the  defendants  and  stated 
infra.  That  the  defendants,  with  intent  to  willfully 
and  unlawfully  cheat,  defraud  and  deceive  the  plain- 
tiffs, made  to  the  plaintiffs  false,  fraudulent,  willful 
and  malicious  statements  and  representations,  upon 
which  the  plaintiffs  relied,  and  that  these  representa- 
tions were:  That  the  defendants,  knowing  that  the 
plaintiffs  were  ignorant  of  the  value  thereof,  repre- 
sented to  the  plaintiffs  that  said  furniture  and  the  loca- 
tion of  said  rooming-house  were  of  the  reasonable 
value  of  $900,  when  in  fact  said  property  was  not  worth 
more  than  $400,  and  was  mortgaged  for  $375.  That 
the  defendants  represented  to  the  plaintiffs  that  in 
the  conduct  of  said  rooming-house  plaintiffs  could  and 
would  make  their  rental  of  $45  per  month  and  $25  addi- 
tional for  groceries  and  table  supplies,  and  that  Emma 
Haney  could  and  would  make  an  additional  sum  suffi- 
cient to  buy  nice  clothing,  willow  plumes,  and  other 
nice  and  expensive  articles  of  wearing  apparel,  such  as 
Olive  M.  Parkison  wore.  They  allege  that  said  repre- 
sentations were  false,  and  that  plaintiff  did  not  and 
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could  not  make  any  money  for  wearing  apparel,  that 
she  could  not  and  did  not  make  any  money  for  gro- 
ceries or  tahle  supplies,  and  did  not  make  $45  per 
month  to  pay  for  rent,  or  more  than  $22.50  per  month. 

The  foregoing  is  the  substance  of  the  allegations  of 
fraud.  The  complaint  alleges,  also,  that  the  defend- 
ants promised  to  * '  stand  by  * '  the  plaintiffs  in  case  they 
should  need  assistance  in  conducting  the  rooming- 
house,  and  the  evidence  shows  that  Parkison  did  pay 
one  month's  rent  and  for  some  groceries;  but  we  be- 
lieve that  the  plaintiffs  repaid  him  therefor.  It  ap- 
pears from  the.  evidence  that  the  plaintiffs  conducted 
the  rooming-house  about  three  months,  and  that  they 
did  not  make  enough  therefrom  to  pay  the  rent  of  the 
house,  which  was  $45  per  month.  They  gave  up  the 
rooming-house,  and  the  furniture  was  with  the  consent 
of  the  plaintiffs  stored  with  the  Portland  Van  &  Stor- 
age Company.  The  evidence  is  not  clear  on  this  point, 
but  the  furniture  appears  to  have  been  stored  in  the 
name  of  H.  J.  Parkison  to  secure  the  payment  to  him 
of  the  $125  that  the  plaintiffs  owed  him  on  the  note 
given  at  the  time  of  the  exchange,  as  stated  supra. 
The  evidence  shows  that  all  of  this  note,  except  $9,  was 
paid  by  the  plaintiffs,  and  that  they  paid  two  months' 
storage  on  the  furniture,  and  that  the  furniture  was 
still  stored  with  said  company  at  the  time  of  the  triaL 
It  had  been  there  then  nearly  two  years. 

1.  The  plaintiff  Emma  Haney  was  the  only  witness 
that  gave  any  material  evidence  on  the  trial.  Her 
daughter  was  a  witness,  but  her  testimony  had  no 
material  bearing  on  the  points  at  issue.  Chas.  E. 
Haney,  one  of  the  plaintiffs,  although  as  much  inter- 
ested in  the  case  as  his  wife,  was  not  sworn,  and  the 
record  fails  to  show  why  he  was  not  called  as  a  witness. 
When  the  plaintiffs'  evidence  was  in,  the  defendants 
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moved  for  a  dismissal  of  the  complaint,  for  the  reason 
that  there  was  a  failure  of  proof  of  the  facts  pleaded. 
The  record  refers  to  this  as  a  motion  for  a  '* nonsuit,*^ 
the  motion  actually  made  heing  for  a  dismissal.  A 
motion  to  dismiss  a  snit  in  equity  is  proper,  where  the 
plaintiffs  have  the  burden  of  proof  and  fail  to  make 
out  a  prima  facie  case :  Section  411,  L.  0.  L. ;  Hoover 
V.  King,  43  Or.  286  (72  Pac.  880,  99  Am.  St.  Rep.  754, 
65  L.  B.  A.  790).  In  this  case,  the  court  below  had  a 
right  to  dismiss  the  suit,  if  the  plaintiff  failed  to  make 
out  a  prima  facie  case. 

2.  The  first  allegation  of  fraud  is  that  the  defendants 

represented  that  the  furniture  and  the  location  of  the 

rooming-house  were  of  the  reasonable  value  of  $900. 

We  have  examined  the  evidence  carefully,  but  fail  to 

find  any  evidence  sustaining  said  allegation.    On  page 

5  of  the  evidence,  Emma  Haney  was  asked  what  value 

was  placed  on  the  lot,  and  what  value  was  placed  on 

the  rooming-house,  and  she  answered:  **I  placed  $900 

on  the  lot,  and  my  household  and  house  I  valued  at 

$900.'*    She  then  testified  that  the  consideration  stated 

in  the  deed  made  by  her  and  her  husband  was  $900, 

and  that  Parkison  said  that  the    goodwill   of  the 
rooming-house  was  worth  $125.    We  fail  to  find  from 

the  evidence  that  either  of  the  defendants  made  any 

representation  as  to  the  value  of  the  furniture.    Nor 

is  there  evidence  to  show  what  the  furniture  was  worth. 

There  is  a  failure  of  proof  as  to  said  allegation. 

3.  The  plaintiff  Emma  Haney,  for  the  purpose  of 
making  out  the  charge  of  fraud,  testified  that  when 
they  were  negotiating  for  the  exchange  of  properties, 
H.  J.  Parkison  said  to  her : 

*'Why,  he  said  I  had  the  ability,  and  he  could  put  me 
in  better  condition.  *  *  Well,  he  said  I  could  make 
my  rent,  and  I  could  set  my  table ;  that  I  could  better 
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my  condition  in  every  way.  *  *  Well,  he  said  I  would 
be  able  to  buy  better  clothing,  and  I  could  make  it  out 
of  the  house,  and  also  make  a  good  living.  *  *  Yes; 
he  said  I  could  make  the  rent,  $45  a  month,  and  I  could 
set  my  table,  and  I  could  make  $25  besides  that  a 
month.  ^* 

She  testifies  that  she  was  unable  to  make  $45  a 
month,  the  amount  that  she  was  to  pay  for  the  rent 
of  the  house.  Mrs.  Haney  says  that  she  lived  2^/^ 
years  at  Pasco,  Washington,  and  that  she  conducted  at 
that  place  a  large  rooming-house.  Hence  she  was  ac- 
quainted with  the  rooming-house  business,  and  she  did 
not  engage  in  this  business  without  having  had  expe- 
rience in  that  kind  of  business.  She  says  that  she  told 
Parkison  that  she  was  going  into  a  business  that  she 
did  not  fully  understand.  She  did  not  claim  that  she 
was  without  experience  in  the  rooming-house  business. 
She  was  not  a  beginner.  She  admits  that  she  was 
familiar  with  the  rooming-house  before  the  exchange 
was  made.  She  had  been  in  the  house  frequently,  and 
had  been  through  the  rooms,  and  was  acquainted  with 
the  furniture  and  furnishings.  She  had  been  in  all  of 
the  rooms,  and  had  examined  them.  She  knew  that 
there  were  only  seven  rooms  in  the  house,  besides  the 
bathroom  and  pantry.  She  knew  how  many  rooms 
were  rented  and  how  many  were  vacant.  She  knew 
what  each  room  rented  for.  In  fact,  she  knew  all  about 
the  business  that  anyone  could  tell  her. 

The  business  was  small  and  not  complicated.  She 
could  easily  see  that  only  a  small  business  could  be 
done  in  a  seven-room  house,  taking  into  consideration 
that  she,  her  husband,  and  grown  daughter  intended  to 
live  in  the  house.  Her  evidence  shows  that  her  mother 
and  sister  were  there  a  part  of  the  less  than  three 
months  that  she  conducted  the  house.    There  is  no  evi- 
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dence  to  show  that  the  defendants  misled  her  as  to  the 
amount,  kind  or  the  value  of  the  furnishings,  or  as  to 
the  number  of  rooms  occupied  or  vacant,  or  as  to  the 
amounts  for  which  the  rooms  rented.  She  knew  all 
about  the  house  and  its  location,  and  was  generally 
well  informed  about  the  premises.  She  admits  that 
she  had  had  experience  in  that  kind  of  business. 
She  does  not  claim  that  either  of  the  defendants  made 
any  false  representations  as  to  what  they  had  made  by 
conducting  the  rooming-house. 

It  is  evident  that  she  could  not  make  what  she  says 
Parkison  told  her  she  could  by  renting  only  two  or 
three  rooms  at  the  prices  for  which  Parkison  had 
rented  them;  but  possibly,  by  boarding  the  roomers, 
she  might  have  done  much  better  than  she  seems  to 
have  done.  The  plaintiff,  Emma  Haney,  as  shown 
supra,  testifies  that  Parkison  said  that  she  would  be 
able  to  buy  better  clothes;  that  she  could  better  her 
condition  in  every  way;  that  she  could  make  it  out  of 
the  house;  that  she  could  make  the  rent  of  $45  per 
month;  that  she  could  make  $25  besides  the  rent,  etc. 
Under  the  evidence,  we  think  that  these  statements 
were  expressions  of  opinion  and  prediction  and  not 
statements  of  fact,  and  that  the  plaintiffs,  at  the  time 
that  they  were  made,  so  understood  them,  and  that  they 
do  not  constitute  fraud. 

Mr.  Wm.  Lawrence  Clark,  Jr.,  in  14  Am.  &  Eng. 
Ency.  Law  (2  ed.),  page  34,  says: 

**Upon  the  authorities  it  may  be  laid  down  as  a  gen- 
eral rule  that  an  expression  of  an  opinion  or  belief, 
if  it  is  nothing  more  than  this,  and  if  so  intended  and 
understood,  is  not  a  representation  of  fact,  and,  though 
false,  does  not  amount  to  fraud.  A  person  ordinarily 
has  no  right  to  rely  upon  such  a  statement,  and,  if  he 
does  so,  he  cannot  take  it  as  fraud,  either  for  the  pur- 

73  Or.— 17 
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pose  of  maintaining  an  action  of  deceit,  or  for  the 
purpose  of  rescinding  a  contract  at  law  or  in  equity, ' ' 

In  the  same  volume,  on  pages  39,  40,  the  same  author 
says: 

'  *  The  general  rule  that  a  mere  expression  of  opinion 
does  not  amount  to  fraud  applies  with  peculiar  force 
to  predictions,  or  declarations  as  to  future  events,  and 
expressions  of  hope  or  expectation.  Such  declarations 
are  generally  mere  expressions  of  opinion  or  belief, 
and,  if  so  intended  and  understood,  they  should  not  be 
relied  upon,  and  will  not  constitute  fraud.  Statements 
as  to  the  prospective  value  of  property  are  generally 
to  be  regarded  as  mere  expressions  of  opinion  or  be- 
lief, whidi  should  not  be  relied  upon,  and  which  do  not 
constitute  fraud.  Thus  it  has  been  held  that  a  highly 
colored  and  false  statement  as  to  the  effect  the  location 
of  a  college  at  a  particular  point  will  have  in  increas- 
ing the  value  of  property  in  the  vicinity  is  not  such  a 
representation  as  will  avoid  a  subscription  for  the  pur- 
pose of  establishing  the  college.  Similar  to  these 
statements  are  statements  as  to  the  future  profits  of  a 
business  or  contemplated  enterprise,  or  as  to  the  ad- 
vantages or  benefits  to  be  realized  in  the  future  from 
a  particular  investment  These  do  not  generally 
amount  to  fraud/' 

Kerr,  Fraud  and  Mistake,  pages  82,  83,  says : 

'*A  misrepresentation,  to  be  material,  should  be  in 
respect  of  an  ascertainable  fact,  as  distinguished  from 
mere  matter  of  opinion.  A  representation  which 
merely  amounts  to  a  statement  of  opinion,  judgment, 
probability  or  expectation,  or  is  vague  and  indefinite 
in  its  nature  and  terms,  or  is  merely  a  loose,  conjec- 
tural, or  exaggerated  statement,  goes  for  nothing, 
though  it  may  not  be  true,  for  a  man  is  not  justified  in 
placing  reliance  on  it.  *  *  Mere  exaggeration  is  a 
totally  different  thing  from  misrepresentation  of  a  pre- 
cise or  definite  fact.  Such  statements,  for  instance,  as 
assertions  as  to  the  value  of  property,  or  representa- 
tions by  the  agent  of  the  vendor  that  the  title  is  good. 
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or  mere  general  terms  of  commendation,  or  mere  gen- 
eral or  exaggerated  statements  as  to  the  profits  and 
prospects  of  a  company,  or  as  to  the  value  of  securi- 
ties, •  •  are  only  expressions  of  opinion  or  judgment 
as  to  which  honest  men  may  differ  materially.  * ' 

In  Brady  v.  Cole,  164  111.  120  (45  N.  E.  440),  the 
court  says : 

'^It  is  not  sufficient  that  Cole  made  statements  that 
she  was  making  a  good  trade  and  bettering  her  condi- 
tion, and  that  she  could  sell  enough  lots  off  the  tract 
of  the  land  purchased  by  her  to  pay  for  her  house. 
Those  statements  were  mere  matters  of  opinion,  and 
the  mere  expression  of  an  opinion  held  by  a  party  can- 
not, standing  alone,  be  held  a  misrepresentation.  The 
statement  must  be  the  affirmation  of  a  fact.  *  * 
The  reason  of  this  rule  is  that,  while  the  person  to 
whom  the  representations  are  made  has  a  right  to  rely 
upon  them,  he  is  assiuned  to  be  equally  able,  from  his 
own  opinion,  to  come  to  as  correct  a  conclusion  as  the 
other  party,  and  therefore  cannot  be  misled  by  such 
opinion.  Promises  for  the  future  and  hope  of  realiz- 
ing speculative  profits  are  not  present  fraud.  It  must 
be  of  a  fact  at  the  time  or  previously  existing. '  * 

In  Head  y.  Dani,  14  Ky.  Law  Rep.  743  (21  S.  W. 
528),  the  court  says: 

'*  Except  as  to  its  ownership,  the  only  thing  said  by 
the  appellant  to  appellee  about  the  brand  during  the 
entire  trade  is  testified  to  by  appellee  as  follows:  *He 
said  I  ought  to  have  the  brand,  and  that  brand  was 
worth  more  than  the  distillery  property;  and  he  also 
said  he  would  assure  that  we  would  sell  a  thousand 
barrels  of  whisky  a  year  by  the  use  of  the  brand.  *  *  ^ 
There  was  no  representation  of  superiority  or  of  high 
credit,  etc.,  as  to  the  brand,  but  only  an  exaggerated 
opinion  of  value.  The  distillery  property  was  sold  for 
$4,000  at  the  same  time,  and  the  brand  rated  at  only 
$800,  so  the  appellant  could  not  seriously  have  ex- 
pressed this  opinion  of  value,  nor  could  appellee  have 
been  misled  or  deceived  by  it.    The  assurance  that 
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they  would  sell  the  quantity  mentioned  to  the  St.  Louis 
parties  was  mere  speculation,  and  not  deceptive.*^ 

In  Mtisick  v.  Gatzmeyer,  47  111.  App.  329,  the  sylla- 
bus in  part  is : 

''The  commissions  on  sales  made  by  real  estate 
brokers  is  the  basis  of  the  value  of  their  business,  and 
the  commission  is  on  the  value  of  the  land  and  not  on 
the  number  of  tracts  on  his  list,  and  the  expression 
of  an  opinion  by  such  broker,  to  a  person  contemplat- 
ing the  purchase  of  an  interest  in  his  business,  as  to 
the  amount  of  profits  to  be  made  in  such  business, 
cannot  be  accepted  as  a  representation  of  a  fact,  but 
must  be  looked  upon  as  simply  an  opinion,  and  not 
the  basis  of  a  right  to  rescind  such  contract  duly 
entered  into.'* 

In  the  case  of  Pedrick  v.  Porter,  87  Mass.  (5  Allen) 
326,  the  court,  inter  alia,  says : 

'*In  charging  the  jury,  if  the  judge  had  stated  that 
the  representations  made  by  defendant  relative  to  fur- 
ther profits  that  might  be  made  were  a  good  cause  of 
action,  it  would  have  been  erroneous.** 

When  the  defendant  Parkison  told  the  plaintiff  that 
she  could  make  certain  sums  by  conducting  the  room- 
ing-house, he  merely  expressed  his  opinion  or  belief  in 
relation  thereto.  What  he  said  did  not  constitute 
representations  of  facts,  and  they  cannot  be  made  the 
basis  for  the  rescission  of  the  exchange  of  properties. 
The  plaintiffs  must  have  understood  that  the  state- 
ments made  by  Parkison  as  to  what  they  would  be  able 
to  make  were  merely  his  belief  in  relation  thereto,  be- 
cause he  could  not  know  as  a  fact  what  they  could  do. 
Their  success  or  failure,  he  must  have  known,  would 
depend  largely  on  their  efforts  and  ability  in  conduct- 
ing the  business.  He  could  not  know  that  they  would 
attend    to    the   business    properly.    Very    likely    he 
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thought  that  they  would  be  diligent  and  f aithf ul,  ^and 
what  he  said  was  based  on  this  belief.  Opinions  as  to 
the  future  profits  of  a  business  cannot  ordinarily  be  the 
basis  for  an  action  for  deceit  or  a  suit  for  rescission  of 
contracts. 

4.  The  promise,  made  at  the  time  of  the  exchange  of 
the  property,  that  Parkison  would  ''stand  by*'  or  '' be- 
hind'*  the  plaintiffs  in  the  rooming-house  business  can- 
not be  the  basis  of  a  suit  for  rescission  of  the  exchange 
deed  and  contracts.  We  have  examined  the  evidence 
and  we  find  that  the  plaintiffs  failed  to  make  out  their 
allegations  of  fraud.  Their  evidence  is  very  meager 
and  unsatisfactory.  They  appear  to  have  made  an 
unprofitable  exchange  of  property,  but  the  charge  of 
fraud  is  not  made  out. 

This  court  in  Keel  v.  Levy,  19  Or.  452  (24  Pac.  253), 
referring  to  the  evidence  necessary  to  establish  fraud, 
says: 

* '  Fraud  is  a  matter  of  fact,  which  must  be  proven ;  it 
is  never  presumed.  It  is  true  that  direct  evidence  on 
the  subject  is  rarely  attainable.  It  may  therefore  be 
established  by  circumstances;  but  the  circumstances 
relied  upon  must  be  of  such  a  satisfactory  character 
as  to  convince  the  mind  of  the  trier  of  the  fact  that  the 
transaction  drawn  in  question  was  a  sham  and  not 
what  it  purported  to  be.  *  *  There  is  a  possibility  that 
this  assumption  (of  fraud)  may  be  true,  but  in  ques- 
tions of  this  nature  the  court  cannot  act  on  possibili- 
ties. Proof  that  is  satisfactory,  that  which  is  strong 
enough  to  overthrow  the  solemn  writings  executed  by 
the  parties  at  the  time,  is  requisite,  and  that  I  am. un- 
able to  find  in  this  record. ' ' 

The  evidence  in  this  case  is  neither  strong  nor  satis- 
factory. We  think  that  the  evidence  fails  to  show  that 
there  was  any  fiduciary  or  confidential  relation  exist- 
ing between  the  plaintiffs  and  either  of  the  defendants. 
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The  court  below  found  that  the  plaintiffs  failed  to 
make  out  a  case  of  fraud,  and  we  approve  that  finding. 
The  decree  of  the  court  below  is  affirmed. 

AVFIBMSD. 


Submitted  OB  briefs  Jalj  9,  reyened  September  8,  1914. 

ZOLLEB  HOP  CO.  v.  SOUTHERN  PAG.  CO. 

(143  Pae.  931.) 

Oommerce — Subject  of  Begulatlont — ^Interstate  Shipment. 

1.  An  action  against  a  carrier  for  negligence  in  tbe  shipment  of 
hope  from  Oregon  to  Pennsylvania  is  governed  by  the  Interstate 
Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  S.  Comp. 
Stats.  1913,  S  8563  et  seq.J)  and  the  construction  thereof  by  the 
Supreme  Court  of  the  United  States. 

[As  to  limitation  of  carrier's  liability  for  injury  to  or  loss  of 
goods  or  baggage  as  affected  by  Interstate  Commerce  Act,  see 
note  in  Ann.  Cas.  1912B,  672.] 

Oarrlon — Oaniage  of  €K>od»— Actions  for  Lom  or  Injury— Evidenoe. 

2.  In  an  action  for  negligence  in  an  interstate  shipment  of  hops, 
where  the  shipper  seeks  to  recover  an  amount  in  excess  of  the  de- 
clared value  as  stated  in  the  bill  of  lading,  the  carrier  is  entitled  to 
show  that  it  had  filed  the  schedule  of  its  rates,  rules  and  regulations 
with  the  Interstate  Commerce  Commission,  that  they  were  approved 
by  the  Commission,  and  published  and  kept  posted  as  required  by  the 
Interstate  Commerce  Act,  and  that  they  provided  different  rates  for 
a  limited  and  unlimited  liability. 

[As  to  carrier's  liability  for  loss  of  goods,  see  note  in  31  Am. 
Dec.  554.] 

Oarriers— Begalatlona — ^Interstate  Shipments— CQiarges. 

3.  The  government  having  assumed  exclusive  authority  over  in- 
terstate commerce,  and  invested  the  Interstate  Commerce  Commission 
with  power  to  control  rates,  rules  and  regulations  affecting  the  car- 
riage of  property  in  trade  from  state  to  state,  the  Commission's 
approval  of  rates,  rules  and  regulations  published  by  a  carrier  is  con- 
clusive as  between  the  shipper  and  carrier  in  an  action  for  negligence 
in  an'  interstate  shipment,  and  the  parties  could  not  lawfully  make 
any  contract  not  authorized  by  the  published  tariff. 

Osrrlars—Begnlatlons— Publication  of  Schedule— Notice  to  Shipper. 

4.  A  shipper  is  bound  to  know  the  contents  of  tariffs  published  by 
A  carrier  after  approval  by  the  Interstate  Commerce  Commission,  as 
required  by  the  Interstate  Commerce  Act|  and  cannot  plead  ignorance 
on  that  poitAtp 
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Oazrlen — Oarriaga  of  Goods— Limitation  of  Liability— Validity. 

5.  Where  the  published  tariff  of  an  interstate  carrier  states  a 
different  rate  for  a  liifiited  liability  or  a  common  carrier's  liability, 
a  bill  of  lading  prescribing  a  limited  liability  in  accordance  with  the 
tariff  published  therefor,  the  issuance  of  such  bill  of  lading,  depend- 
ing upon  the  shipper's  statement  as  to  the  value  of  the  shipment,  ia 
a  valid  contract. 

[As  to  limiting  carrier's  liability  by  bills  of  lading,  see  noto 
in  88  Am.  St.  Bep.  74.] 

From  Marion :  Pbboy  E.  Kbllt,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  by  the  ZoUer  Hop  Company,  a 
corporation,  to  recover  $1,173  damages  from  the 
Southern  Pacific  Company,  a  common  carrier  for  its 
alleged  negligence  in  shipping  an  interstate  consign- 
ment of  100  bales  of  hops  for  plaintiff  in  a  leaky  car 
about  November  1,  1909,  whereby  23  bales  of  them 
were  so  injured  by  dampness  that  they  were  totally  un- 
fit for  use.  The  acceptance  of  100  bales  of  hops  and 
their  transportation  from  Independence,  Oregon,  to 
Philadelphia,  Pennsylvania,  are  admitted  by  the  car- 
rier. The  allegations  of  the  complaint  about  negli- 
gence and  damage  are  denied  by  the  answer.  The 
plaintiff  computes  its  damages  on  the  market  value  of 
the  hops  in  Philadelphia  at  the  time  of  delivery  there. 
In  substance  the  defendant  asserts  that  at  all  the  times 
mentioned  in  the  pleadings  it  was  a  common  carrier 
for  hire  engaged  in  interstate  commerce,  and  that 
prior  to  October  1,  1909,  in  common  with  other  like 
companies  employed  in  that  business  over  whose  roads 
the  shipment  moved,  it  had  promulgated  and  filed  with 
the  Interstate  Commerce  Commission  a  tariff  and  rules 
and  regulations  for  use  in  connection  therewith  gov- 
erning shipments  of  hops  and  other  freight  between 
the  points  involved  in  this  instance,  all  of  which  had 
been  regularly  posted  and  published  and  were  in  full 
force  and  effect  before  and  at  the  time  it  received  and 
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transported  the  hops.  After  stating  that  such  tariff 
prescribed  a  rate  of  $1.50  per  hundred  pounds  on  hops 
shipped  in  carloads  between  said  points,  if  shipped 
subject  to  the  terms  of  the  uniform  bill  of  lading  after- 
ward described,  the  answer  sets  forth  the  following 
excerpts  from  the  rules  upon  which  the  carrier  relies : 

**17.  (A)  Unless  otherwise  provided,  when  prop- 
erty is  transported  subject  to  the  provisions  of  this 
tariff,  the  acceptance  and  use  are  required,  respec- 
tively, of  the  *  Uniform  Bill  of  Lading,'  'Straight'  or 
*  Order,'  as  shown  on  pages  51  and  53.  (B)  In  order 
that  the  consignor  may  have  the  option  of  shipping 
property,  either  subject  to  the  terms  and  conditions  of 
the  uniform  bill  of  lading  hereinafter  set  forth,  or  un- 
der the  liability  imposed  upon  common  carriers  by 
common  law  and  the  federal  and  state  statutes  ap- 
plicable thereto,  this  tariff  provides  for  different  rates 
and  for  different  forms  of  bills  of  lading  to  be  used, 
respectively,  as  the  consignor  may  elect  to  have  a  lim- 
ited liability  or  a  common  carrier's  liability  service. 
(C)  Unless  otherwise  provided  in  this  tariff,  property 
will  be  carried  at  the  reduced  rate  specified  if  shipped 
subject  to  all  the  terms  and  conditions  of  the  uniform 
l»ill  of  lading  (as  described  above).  If  consignor 
elects  not  to  accept  all  the  terms  and  conditions  of  the 
uniform  bill  of  lading,  he  should  so  notify  the  agent  of 
the  forwarding  carrier  at  the  time  his  property  is  of- 
fered for  shipment.  If  he  does  not  give  such  notice, 
it  will  be  understood  that  he  desires  his  property  car- 
ried subject  to  the  terms  and  conditions  of  the  uniform 
bill  of  lading  in  order  to  secure  the  reduced  rate.  (D) 
Property  carried  not  subject  to  all  the  terms  and  con- 
ditions of  the  uniform  bill  of  lading  will  be  at  the  car- 
rier's liability,  limited  only  as  provided  by  common 
law  and  by  the  laws  of  the  United  States  and  of  the 
several  states  in  so  far  as  they  apply,  but  subject  to 
the  terms  and  conditions  of  the  uniform  bill  of  lading, 
in  so  far  as  they  are  not  inconsistent  with  such  com- 
mon carrier's  liability,  and,  except  as  may  be  other- 
wise  specifically  provided  herein,  the   rate  charged 
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therefor  will  be  10  per  cent  higher  (subject  to  a  mini- 
mum increase  of  1  cent  per  hundred  pounds)  than  the 
rate  charged  for  property  shipped  subject  to  all  the 
terms  and  conditions  of  the  uniform  bill  of  lading. 
(E)  When  the  consignor  gives  notice  to  the  agent  of 
the  forwarding  carrier  that  he  elects  not  to  accept  all 
the  terms  and  conditions  of  the  uniform  bill  of  lading, 
but  desires  a  carrier's  liability  service  at  the  higher 
rate  charged  for  that  service,  the  carrier  must  print, 
write  or  stamp  upon  the  bill  of  lading  a  clause  read- 
ing: *In  consideration  of  the  higher  rate  charged,  the 
property  herein  described  will  be  carried  at  the  car- 
rier's liability,  limited  only  as  provided  by  law,  but 
subject  to  the  terms  and  conditions  of  the  uniform  bill 
of  lading  in  so  far  as  they  are  not  inconsistent  with 
such  common  carrier's  liability.'  " 

The  answer,  then,  in  substance  avers  that  the  shipper 
delivered  the  hops  in  question  to  the  carrier,  with  the 

request  by  the  shipper  that  they  be  transported  from 
Independence  to  Philadelphia  under  the  terms  of  the 
straight  bill  of  lading  as  provided  in  said  tariff,  rules 
and  regulations,  and  that  the  carrier  received  the  ship- 
ment on  those  terms  and  issued  its  bill  of  lading  ac- 
cordingly, which  the  shipper  accepted  and  signed  by 
its  duly  authorized  agent.  The  copy  of  that  instru- 
ment annexed  to  the  answer  is  too  long  to  reproduce 
here,  but  the  clause  over  which  the  contention  is  waged 
in  this  litigation  is  as  follows : 

*'The  amount  of  any  loss  or  damage  for  which  any 
carrier  is  liable  shall  be  computed  on  the  basis  of  the 
value  of  the  property  (being  the  bona  fide  invoice 
price,  if  any,  to  the  consignee,  including  the  freight 
charges,  if  prepaid)  at  the  place  and  time  of  shipment 
under  this  bill  of  lading,  unless  a  lower  value  has  been 
represented  in  writing  by  the  shipper  or  has  been 
agreed  upon  or  is  determined  by  the  classification  or 
tariffs  upon  which  the  rate  is  based,  in  any  of  which 
events  such  lower  value  shall  be  the  maximum  amount 
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to  govern  such  computation,  whether  or  not  such  loss 
or  damage  occurs  from  negligence. ' ' 

Continuing,  the  answer  alleges  that  the  plaintiff  in- 
voiced the  hops  to  its  consignee  at  11  cents  per  pound, 
and,  by  computation  on  the  weight  of  the  23  bales  said 
to  have  been  ruined,  deduces  the  conclusion  that  the 
utmost  the  plaintiff  can  recover  is  $529.85,  including 
invoice  valuation  and  freight. 

The  issuance  of  the  bill  of  lading  as  stated  by  the 
answer  is  practically  conceded,  but  the  reply  contains 
these  allegations : 

*  *  That  at  the  time  said  hops  were  delivered  by  plain- 
tiff to  defendant  for  shipment  as  aforesaid  the  plain- 
tiff had  no  knowledge  or  notice  that  any  rules  or 
regulations  had  been  issued  providing  terms  and  con- 
ditions for  the  shipment  of  said  hops  from  Independ- 
ence to  Philadelphia,  and  plaintiff  had  no  knowledge 
or  notice  that  it  might  elect  not  to  accept  all  of  the 
terms  and  conditions  of  the  bill  of  lading  described  in 
said  answer,  or  that  it  was  entitled  to  receive  from 
said  defendant  any  other  or  different  bill  of  lading,  or 
any  other  or  different  rate  than  the  one  specified 
therein;  that  the  said  defendant  refused  to  accept  said 
hops  for  shipment  until  the  agent  of  the  plaintiff  ac- 
cepted the  bill  of  lading  described  in  said  answer,  and 
as  a  condition  precedent  to  the  shipment  of  said  hops 
the  said  defendant  compelled  said  agent  to  sign  and 
accept  said  bill  of  lading ;  that  the  act  upon  the  part  of 
the  defendant  in  obtaining  said  bill  of  lading  from  said 
plaintiff  constituted  fraud  and  duress,  and  said  bill  of 
lading  is  void  and  of  no  force  and  effect ;  and  that  the 
conditions  contained  therein  are  unfair,  unjust  and 
unreasonable,  and  are  contrary  to  public  policy,  and 
constitute  an  attempt  upon  the  part  of  the  defendant 
to  limit  its  common-law  liability,  contrary  to  law.'' 

A  jury  trial  resulted  in  a  judgment  for  plaintiff  for 
the  full  amount  claimed,  and  the  defendant  appealed. 
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_m _■■_  __,!  ■ 11  -- 

Submitted  on  briefs  without  argument  under  the 
proviso  of  Supreme  Court  Eule  18:  56  Or.  622  (117 

PaC.  Xi ) .  BSVEBSED. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  D.  Fenton,  Mr.  Ralph  E.  Moody,  Mr. 
George  G.  Bingham  and  Mr.  John  F.  Reilly. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  JohnH.  McNary. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court 

The  essence  of  the  dispute  here  involved  is  the 
validity  of  the  condition  of  the  bill  of  lading  prescrib- 
ing the  invoice  price  of  the  hops  as  the  basis  upon 
which  to  compute  damages  in  case  of  loss.  Error  of 
the  trial  court  is  assigned  in  various'  forms,  all  center- 
ing on  the  excerpt  noted.  The  judge  presiding  at  the 
hearing  instructed  the  jury  that  the  condition  quoted 
was  void,  as  against  public  policy,  and  that  the  par- 
ties to  the  action  **are  bound  by  the  rules  of  law  plac- 
ing the  liability  of  a  common  carrier  to  the  shipper  of 
a  commodity  as  if  the  contract  referred  to  had  not 
been  entered  into.*'  The  court  also  refused  the  car- 
rier's offer  to  prove  that  the  plaintiff's  agent,  who 
shipped  the  hops,  made  out  and  signed  the  bill  of  lad- 
ing containing  the  clause  quoted  and  the  rate  of 
freight  at  $1.50  per  hundred,  and  afterward  brought 
it  to  the  defendant's  agent  at  Independence,  who 
signed  it  on  behalf  of  the  carrier.  The  court  likewise 
refused  to  allow  the  defendant  to  prove  its  allegation 
about  the  regulations  prescribing  one  rate  for  a  ship- 
ment under  the  uniform  bill  of  lading  with  its  re- 
stricted liability  of  the  carrier  and  a  higher  rate  im- 
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posing  upon  the  carrier  the  common-law  responsibility 
except  as  stated.  Besides  this,  the  defendant  was 
denied  the  right  to  prove  that  the  copy  of  the  tariff 
was  on  file  and  open  to  inspection  at  its  station  in 
Independence,  Oregon,  at  and  before  the  shipment 
moved. 

1,  2.  The  transaction  confessedly  involved  a  move- 
ment of  freight  between  the  states  of  Oregon  and 
Pennsylvania,  and  hence  is  governed  by  the  interstate 
commerce  law  and  the  construction  thereof  announced 
by  the  Supreme  Court  of  the  United  States.  By  the 
terms  of  that  national  statute  every  conmion  carrier 
engaged  in  interstate  commerce  is  required  to  file  with 
the  Interstate  Commerce  Conmiission,  and  print  and 
keep  open  for  public  inspection,  schedules  showing  all 
the  rates,  fares  and  charges  for  transportation,  which 
schedules  shall  contain  the  classification  of  freight  in 
force,  and  shall  also  state  separately  all  privileges  or 
facilities  granted  or  allowed,  and  any  rules  or  regula- 
tions which  in  any  wise  change,  affect  or  determine 
any  rates,  or  charges,  or  the  value  of  service  rendered 
to  shipper  or  consignee.  Printed  copies  of  these 
schedules  must  be  kept  posted  in  two  public  and  con- 
spicuous places  in  every  depot  station  or  office  of  such 
carrier  where  passengers  or  freight  are  received  for 
transportation  in  such  form  that  they  shall  be  acces- 
sible to  the  public  and  can  be  conveniently  inspected. 
The  Commission  has  power  to  change  all  rates,  regu- 
lations and  practices  of  common  carriers  filing  such 
schedules,  so  far  as  it  shall  determine  any  of  them  to 
be  unreasonable  or  unjust,  and  it  is  made  a  criminal 
offense  for  either  the  carrier  or  shipper  to  deviate 
from  the  scheduled  rates  or  regulations  in  any  of  their 
dealings  with  each  other:  34  Stat.  584  (U.  S.  Comp. 
Stats.  1913,  §  8563).    As  said  by  Mr.  Justice  Haslan 
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in  Louisville  <&  Nashville  R.  R.  Co.  v.  Mottley,  219 
U.  S.  467  (55  L.  Ed  297,  31  Sup.  Ct.  Eep.  265,  34 
L.  B.  A.  (N.  S.)  671) : 

**The  evident  purpose  of  Congress  was  to  establish 
uniform  rates  for  transportation,  to  give  all  the  same 
opportunity  to  know  what  the  rates  were,  as  well  as 
to  have  the  equal  benefit  of  them.  *  *  The  purpose 
of  Congress  was  to  cut  up  by  the  roots  every  form  of 
discrimination,  favoritism  and  inequality." 

The  design  and  effect  of  the  statute  is  not  only  to 
compel  interstate  carriers  to  give  fair  and  equal  treat- 
ment to  all  shippers,  without  distinction  or  favor,  but 
also  to  provide  for  such  publicity  in  the  matter  that 
all  may  know  certainly  that  they  are  receiving  the 
benefits  of  the  law.  As  early  as  1902,  in  the  case  of 
Normile  v.  Oregon  Nav.  Co.,  41  Or.  177  (69  Pac.  928), 
a  case  on  a  bill  of  lading  containing  a  maximum  valua- 
tion clause,  this  court  held  that : 

'*The  plaintiff  cannot  consistently  claim  a  higher 
valuation  upon  the  agreed  rate  of  freight,  and  the  con- 
tract is  not,  in  any  proper  sense,  one  for  the  exemp- 
tion of  defendant  from  the  consequences  of  negligence 
In  such  a  case  the  shipper  is  estopped  to  deny  the 
value  which  he  himself  has  deliberately  fixed  and 
agreed  to  as  the  real  value  of  the  property  when  it 
comes  to  a  loss.  Such  stipulations  and  contracts  are 
supported  and  upheld  upon  considerations  of  fairness, 
as  it  relates  both  to  the  shipper  and  the  carrier.  We 
are  led  to  this  conclusion  by  cases  of  palpable  analogy 
and  high  authority.  Indeed,  there  are  but  few  op- 
posed: Hart  V.  Pennsylvania  R.  Co.,  112  U.  S.  331 
(28  L.  Ed.  717,  5  Sup.  Ct.  Rep.  151) ;  Alair  v.  Northern 
Pac.  R.  R.  Co.,  53  Minn.  160  (54  N.  W.  1072,  39  Am.  St. 
Rep.  588,  19  L.  R.  A.  764) ;  Railway  Co.  v.  Sowell,  90 
Tenn.  17  (15  S.  W.  837) ;  S tames  v.  Railroad  Co.,  91 
Tenn.  516  (19  S.  W.  675) ;  Richmond  <&  D.  R.  Co.  v. 
Payne,  86  Va.  481  (10  S.  E.  749,  6  L.  R.  A.  849) ;  Gregg 
V.  Illinois  Cent.  R.  Co.,  147  111.  550  (35  N.  E.  343,  37 
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Am.  St.  l^ep.  238) ;  HUl  v.  Boston  etc.  Co.,  144  Mass. 
284  (10  N.  E.  836) ;  Ahrams  v.  Milwaukee  etc.  Co.,  87 
Wis.  485  (58  N.  W.  780,  41  Am.  St.  Bep.  55).'' 

The  Normile  case,  it  is  true,  lays  down  the  mle  that 
the  agreement  must  be  fairly  and  honestly  made  if  the 
shipper  is  to  be  bound;  but  under  that  principle,  as 
showing  good  faith  and  justice,  the  carrier  in  this  case 
ought  to  have  been  allowed  to  prove  the  schedules, 
rules  and  regulations  under  which  it  received  the  ship- 
ment, and  which  had  the  approval  of  the  Interstate 
Commerce  Commission,  that  the  means  of  knowing  all 
about  the  freight  tariff  were  open  and  within  con- 
venient reach  of  the  plaintiff  in  the  manner  directed 
by  the  statute,  and  that  the  plaintiff  had  itself  made 
out  the  bill  of  lading  and  tendered  it  with  the  hops 
it  shipped.  All  this  was  proper  to  consider  in  any 
event,  if  the  question  were  open,  in  determining 
whether  the  transaction  was  attended  with  deceit  or 
unfairness,  or  was  carried  on  in  the  open. 

3,  4.  The  Interstate  Commerce  Law,  however,  does 
not  leave  the  question  open.  By  its  terms  interstate 
commerce  cannot  be  transacted  by  common  carriers 
without  they  first  file  their  schedules,  rules  and  regu- 
lations, after  which  neither  they  nor  their  patrons  can 
deviate  from  them.  The  effect  of  the  offers  to  prove 
which  have  been  mentioned  would  have  been  to  show 
that  the  contract  was  not  only  lawful,  but  was  the  only 
one  permissible  in  connection  with  the  rate  and  the 
regulations  sanctioned  by  the  Interstate  Commerce 
Commission.  Kansas  City  So.  Ry.  Go.  v.  Carl,  227 
U.  S.  639  (57  L.  Ed.  683,  33  Sup.  Ct.  Rep.  391),  was  a 
case  involving  a  restricted  valuation  clause  in  a  bill 
of  lading.  There  the  Supreme  Court  of  the  United 
States,  speaking  by  Mr.  Justice  Lubton,  said: 
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**The  valuation  declared  or  agreed  upon,  as  evi- 
denced by  the  contract  of  shipment  upon  which  the 
published  tariff  rate  is  applied,  must  be  conclusive  in 
an  action  to  recover  for  loss  or  damage  a  greater  sum. 
•  *  To  permit  such  a  declared  valuation  to  be  over- 
thrown by  evidence  aliunde  the  contract,  for  the  pur- 
pose of  enabling  the  shipper  to  obtain  a  recovery  in 
a  suit  for  loss  or  damage  in  excess  of  the  maximum 
valuation  thus  fixed,  would  both  encourage  and  reward 
undervaluations  and  bring  about  preferences  and  dis- 
criminations forbidden  by  the  law.  Such  a  result 
would  neither  be  just  nor  conducive  to  sound  morals 
or  wise  policies.  The  valuation  the  shipper  declares 
determines  the  legal  rate,  where  there  are  two  rates 
based  upon  valuation.  He  must  take  notice  of  the  rate 
applicable,  and  actual  want  of  knowledge  is  no  ex- 
cuse. The  rate,  when  made  out  and  filed,  is  notice, 
and  its  effect  is  not  lost,  although  it  is  not  actually 
posted  in  the  station :  Texas  (&  Pac.  Ry.  v.  Mugg,  202 
U.  S.  242  (50  L.  Ed.  1011,  26  Sup.  Ct.  Rep.  628) ;  Chi- 
cago  A  A.  Ry.  v.  Kirhy,  225  U.  S.  155  (56  L.  Ed.  1033, 
10  Ann.  Cas.  1914A,  501,  32  gup.  Ct.  Rep.  648).  It 
would  open  a  wide  door  to  fraud  and  destroy  the  uni- 
form operation  of  the  published  tariff  rate  sheets. 
When  there  are  two  published  rates,  based  upon  differ- 
ence in  value,  the  legal  rate  automatically  attaches  it- 
self to  the  declared  or  agreed  value.  Neither  the  inten- 
tional nor  accidental  misstatement  of  the  applicable 
published  rate  will  bind  the  carrier  or  shipper.  The 
lawful  rate  is  that  which  the  carrier  must  exact  and 
that  which  the  shipper  must  pay.  The  shipper's 
knowledge  of  the  lawful  rate  is  conclusively  presumed, 
and  the  carrier  may  not  be  required  to  surrender  the 
goods  carried  upon  the  payment  of  the  rate  paid,  if 
that  was  less  than  the  lawful  rate,  until  the  fi^  legal 
rate  has  been  paid. ' ' 

That  case  and  others  of  similar  import  dispose  of 
the  plaintiff's  reply  to  the  effect  that  it  did  not  know 
there  were  two  rates  applicable  to  the  carriage  of  the 
goods  in  question.    The  reason  is  that  rules  and  rates 
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governing  such  transactions  are  established  in  a  man- 
ner provided  by  law,  under  the  sanction  of  a  national 
Commission  having  exclusive  jurisdiction  in  the  prem- 
ises in  the  first  instance,  and  they  are  parts  of  public 
records  of  which  everyone  interested  must  take  no- 
tice. Where  the  law  had  provided  authentic  and  con- 
clusive means  of  knowledge,  a  shipper  cannot  close  his 
eyes  and  ears  to  official  information,  and  be  heard  to 
say  he  did  not  know,  and  hence  was  defrauded.  On 
this  point  Mr.  Justice  McBride  of  this  court  said  in 
Baldwin  Land  Co.  v.  Columbia  Ry,  Co.,  58  Or.  285,  289 
(lUPac.  469,  471): 

**If  the  rate  quoted  is  less  than  the  schedule  rate 
approved  by  the  Interstate  Commerce  Commission 
and  published,  the  shipper  is  liable  for  the.  full  rate, 
whether  he  actually  knows  that  the  rate  quoted  is  less 
than  the  schedule  rate  or  not. ' ' 

The  contention  that  the  stipulation  in  question 
amounts  to  obviating  for  the  carrier  the  results  of  its 
own  negligence  is  refuted  by  such  cases  as  Bernard  v. 
Adams  Express  Co.,  205  Mass.  254  (91  N.  E.  325,  18 
Ann.  Cas.  351,  28  L.  R.  A.  (N.  S.)  293),  in  which  last 
publication  a  large  number  of  precedents  controlling 
the  instant  case  are  collated  in  the  note.  The  follow- 
ing excerpt  from  the  opinion  of  Mr.  Chief  Justice 
Knowlton  is  decisive  of  the  point. 

'*But  such  a  contract  as  we  are  considering  in  this 
case  is  not  an  exemption  from  liability  for  negligence 
in  the  management  of  property,  within  the  meaning 
of  the  statute.  It  is  a  contract  as  to  what  the  prop- 
erty is,  in  reference  to  its  value.  The  purpose  of  it 
is  not  to  change  the  nature  of  the  undertaking  of  the 
common  carrier,  or  limit  his  obligation  in  the  care  and 
management  of  that  which  is  intrusted  to  him.  It  is 
to  describe  and  define  the  subject  matter  of  the  con- 
tract, so  far  as  the  parties  care  to  define  it,  for  the 
purpose  of  showing  of  what  value  that  is  which  comes 
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into  the  carrier's  possession,  and  for  which  he  must 
account  in  the  performance  of  his  duty  as  a  carrier. 
It  is  not  in  any  proper  sense  a  contract  exempting  him 
from  liability  for  the  loss,  damage  or  injury  to  the 
property,  as  the  shipper  describes  it  in  stating  its 
value  for  the  purpose  of  determining  for  what  the 
carrier  shall  be  accountable  upon  his  undertaking,  and 
what  price  the  shipper  shall  pay  for  the  service  and 

for  the  risk  of  loss  which  the  carrier  assumes. '* 

• 

The  following  citations  support  the  validity  of  the 
bill  of  lading  in  the  feature  here  involved :  Adams  Ex- 
press Co.  V.  Croninger,  226  U.  S.  491  (57  L.  Ed.  314,  44 
L.  R.  A.  (N.  S.)  257,  33  Sup.  Ct.  Rep.  148) ;  MissouH 
K.  £  T.  Ry.  Go.  v.  Harriman,  227  TJ.  S.  657  (57  L.  Ed. 
690,  33  Sup.  Ct  Rep,  397) ;  Wells,  Fargo  <t  Co.  v.  Nei- 
man-Marcus  Co.,  227  U.  S.  469  (57  L.  Ed.  600,  33  Sup. 
Ct.  Rep.  267) ;  U.  S.  Express  Co.  v.  Cohn,  108  Ark.  115 
(157  S.  W.  144) ;  Appel  Suit  db  Cloak  Co.  v.  Piatt,  55 
Colo.  45  (132  Pac.  71) ;  So.  Nursery  Co.  v.  Winfield 
Nursery  Co.,  89  Kan.  522  (132  Pac.  149) ;  Wabash  R. 
Co.  V.  Priddy,  179  Ind.  483  (101  N.  E.  724) ;  American 
Express  Co.  v.  Burke  <&  McGuire,  104  Miss.  275  (61 
South.  312) ;  Pacific  Exp.  Co.  v.  Ross  (Tex.  Civ.  App.), 
154  S.  W.  340;  MissouH,  K.  d  T.  Co.  v.  Walston,  37 
Okl.  517  (133  Pac.  42) ;  Metz  v.  Chicago,  R.  I.  &  Pac. 
Ry.,  90  Kan.  460  (135  Pac.  667) ;  New  England  News 
Co.  v.  Metropolitan  S.  S.  Co.,  215  Mass.  252  (102  N.  E. 
423)  ,B.SO.  Ry.  Co.  v.  Hubbard,  72  Ohio  St.  302  (74 
N.  E.  214). 

5.  It  is  reasonable  and  natural  that  the  care  and 
risk  involved  in  the  carriage  of  goods  should  be  in 
proportion  to  their  value.  It  is  proper  and  legitimate 
that,  the  greater  the  risk  and  responsibility,  the 
greater  should  be  the  recompense  to  the  one  incurring 
them.    The  converse  is  equally  true,  so  that  conse- 

n  Or.— 18 
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quent  damages  are  reduced  in  proportion  to  the  lesser 
responsibility  for  the  goods.  The  risk  and  the  rate 
have  a  logical  and  corresponding  relation  to  each 
other,  based  upon  the  value  of  the  property  intrusted 
to  the  carrier.  If  it  is  lawful  to  agree  in  advance  upon 
a  more  or  less  conventional  value  of  the  chattels  for 
the  purpose  of  securing  cheaper  rates  in  favor  of  the 
shipper,  it  is  quite  as  proper  to  use  the  same  value 
as  a  basis  upon  which  to  compute  damage  for  breach 
of  the  contract.  As  contracting  parties,  the  rights  and 
duties  of  the  shipper  and  the  carrier  are  reciprocal, 
and  what  is  just  and  reasonable  for  one  is  the  same 
for  the  other.  Under  the  authorities  cited  it  is  per- 
missible to  stipulate  beforehand  what  shall  be  the 
value  of  the  goods,  as  affecting  not  only  the  rate  of 
freight,  but  also  the  measure  of  damages  in  case  of 
loss.  The  shipper  would  suffer  the  same  financial 
detriment,  whether  his  goods  were  destroyed  by  train 
robbers  or  as  the  result  of  actual  negligence  on  the 
part  of  the  carrier.  Logically,  under  the  conmion-law 
responsibility  of  the  carrier,  it  should  require  the 
same  amount  of  money  to  cover  the  loss  in  each  of  the 
two  cases.  It  accords  with  sound  doctrine,  therefore, 
that  at  the  outset  the  parties  may  in  good  faith  fix  upon 
one  value  of  the  property  for  all  contingencies  likely  to 
arise  in  the  transaction,  and  this  does  not  in  any  way 
relieve  the  carrier  from  the  results  of  its  own  negli- 
gence. Nothing  here  written  is  intended  to  sanction 
fictitious  valuations,  made  for  the  purpose  of  securing 
preferences  for  one  shipper  or  carrier  over  another, 
and  that  feature  is  not  discussed,  because  it  is  not  here 
in  question.  It  cannot  be  said  fairly  that  the  carrier 
is  oppressing  or  defrauding  the  shipper,  when  the 
former  says  to  the  latter  as  the  effect  was  in  this  case : 
**We  will  assume  the  risk  of  transporting  your  hops 
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at  your  own  valuation  as  expressed  in  your  invoice 
to  your  consignee.*^  It  is  lawful  for  the  carrier  to 
protect  itself  by  contract  within  reasonable  limits 
from  low  valuation  for  freight  purposes,  as  well  as 
from  exorbitant  prices  if  the  goods  are  damaged  in 
transit. 

The  deductions  are:  (1)  As  the  transaction  involved 
interstate  commerce,  it  is  governed  by  the  national 
legislation  on  that  subject,  and  the  paramount  author- 
ity of  the  decisions  of  the  United  States  Supreme 
Court  construing  the  statutory  declarations  of  Con- 
gress. (2)  The  defendant  was  entitled  to  prove  that 
it  had  filed  its  schedule  of  rates,  rules  and  regulations 
with  the  Interstate  Commerce  Commission,  that  they 
were  approved  by  that  tribunal,  and  that  they  were 
published  and  kept  posted  as  required  by  the  Inter- 
state Commerce  Law,  with  the  result  that  the  shipper 
was  bound  to  know  their  contents,  and  cannot  plead 
ignorance  on  that  point.  (3)  Congress  having  as- 
simied  exclusive  authority  over  interstate  commerce, 
and  invested  the  Commission  with  power  to  control 
rates,  rules  and  regulations  affecting  the  carriage  of 
property  in  trade  from  state  to  state,  the  Commission's 
approval  of  those  rates,  rules  and  regulations  is  con- 
clusive of  their  justice  and  reasonableness  as  between 
the  shipper  and  the  carrier  in  any  litigation  of  this 
sort.  (4)  The  parties  could  not  lawfully  make  any 
contract  about  the  interstate  carriage  of  goods  that 
is  not  authorized  by  the  published  tariff.  (5)  The 
stipulation  in  question  was  a  legitimate  and  reason- 
able exercise  of  the  right  of  contract  within  the  sanc- 
tion of  the  interstate  commerce  law.  It  follows  that 
the  Circuit  Court  erred  in  its  rulings. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings.  Bevbbsed. 
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Argued  Maj  7,  aiBrmed  June  9,  rehearing  denied  September  16,  1914. 

SMITH  v.  McDUFFEE.* 

(142  Pac.  558;  143  Pac.  929.) 

Justices  of  the  Peace— Process— Authority  to  Serve— "Duly  Appointed 
Offlcer." 

1.  Under  Section  2518,  L.  O.  L.,  authorising  a  justice  of  the  peace 
to  appoint  some  suitable  person  not  a  party  to  serve  any  process  from 
his  court  when  such  service  could  not  be  made  for  want  of  an  officer, 
where  the  docket  states  that  a  complaint  and  warrant  were  placed  in 
the  hands  of  a  person  as  special  constable,  but  the  special  constable 
appointment  was  not  evidenced  by  any  writing  indorsed  on  the  writ 
or  otherwise,  and  no  evidence  was  offered  and  no  finding  made  that 
the  warrant  could  not  be  served  for  want  of  an  officer,  the  justice  was 
without  authority  to  appoint  him,  and  he  was  not  a  "duly  appointed 
officer." 

Oriminal  Law— Preliminary  Affidavit — Sufficiency. 

2.  Under  Section  829,  L.  O.  L.,  requiring  a  witness  in  all  affidavits 
to  speak  in  the  first  person,  an  affidavit  by  V.  charging  that  he  has 
missed  cattle,  that  S.  has  now  beef  in  his  or  his  family's  possession, 
and  that  "I,  V.,  believe  his  animals"  have  been  butchered  and  the 
beef,  etc.,  may  be  found  on  the  premises  of  &.,  does  not  state  any 
ofTense  known  to  the  law. 

Searches  and  Seizures — ^Writ — Sufficiency. 

3.  Article  I,  Section  9,  of  the  Constitution,  provides  that  no  search- 
warrant  shall  be  issued  but  upon  probable  cause  supported  by  oath  or 
affirmation  particularly  describing  the  place  to  be  searched  and  the 
person  or  things  to  be  seized.  Sections  1852,  1853,  L.  O.  L.,  authorize 
a  justice  of  the  peace  to  issue  a  warrant  to  search  for  personal  prop- 
erty at  any  place  within  his  county,  when  the  property  has  been  stolen. 
Section  1856  prescribes  the  form  of  the  warrant,  requiring  the  place  to 
be  searched  to  be  described  with  reasonable  particularity.  Held^  that 
a  warrant  commanding  search  on  all  the  premises  of  a  person  for  cer- 
tain property,  not  even  designating  the  county  in  which  the  writ  is  to 
be  executed,  is  invalid;  the  description  being  insufficient  to  enable  a 
surveyor,  either  with  or  without  the  aid  of  extrinsic  evidence,  to 
locate    the    promises. 

[As  to  damages  recoverable  for  unlawful  search  of  premises  or 
person,  see  note  in   Ann.   Cas.   1913B,   1158.] 

Searches  and  Seizures — ^Authority — Presumptions. 

4.  A  proceeding  for  search  of  premises  for  personal  property  being 
in  invitum^  the  statute  authorizing  it  is  to  be  strictly  construed,  and 
no  presumptions  of  regularity  are  to  be  invoked  in  aid  of  the  process 
when  an  officer  undertakes  to  justify  under  it. 

[As  to  search-warrant  valid  on  its  face  as  protection  to  officer 
executing  the  same,  see  note  in  Ann.  Cas.  1913D,  214.] 

*A8  to  the  right  of  action  for  malicious  prosecution  for  wrongful 
search  of  premises,  see  note  in  39  L.  B.  A.  (N.  S.)  205.  Bepobteb. 
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Appeal   and  Brror^BeYlew— HannleBa   Error— Judgment  Bight   on 
Mwlts. 

5.  Under  Article  V^II,  Section  3,  of  the  Constitution,  as  amended, 
providing  that,  if  the  Supreme  Court  shall  be  of  opinion  that  the 
judgment  appealed  should  have  been  rendered,  such  judgment  shall  be 
affirmed  notwithstanding  any  error  at  the  trial^  a  judgment  on  a 
verdict  for  defendants  in  an  action  for  an  unlawful  search  will  be 
affirmed  where  the  court  instructed  that,  if  the  officer  in  executing 
the  warrant  unnecessarily  o£Fe«nded  those  present,  the  search-warrant 
could  be  of  no  protection  to  him,  and  that  otherwise  would  constitute 
a  defense  as  to  both  defendants,  even  though  the  search-warrant 
was  issued  without  probable  cause  and  maliciously  by  the  defendant 
justice  of  the  peace,  to  which  language  no  exception  was  taken,  though 
the  court  erroneously  instructed  that  the  process  under  which  de- 
fendants justified  was  regular  on  its  face  and  justified  the  obedience 
to  its  commands. 

Malicions  Prosecution— Action — ^Evidence. 

6.  In  an  action  for  causing  to  be  issued  without  probable  cause  a 
search-warrant  (upon  a  complaint  issued  on  information  and  belief),  the 
plaintiff  shows  a  prima  fctde  case  when  he  proves  that,  upon  search  by 
an  officer,  the  property  involved  was  not  found  as  disclosed  by  the 
return  writ,  and  that  for  a  long  time  prior  to  the  search  plaintiff  had 
shown  a  good  reputation  for  honesty  and  integrity. 

[As  to  what  is  necessary  to  support  action  for  malicious  prosecu- 
tion, see  notes  in  12  Am.  Dec.  265;  26  Am.  St.  Bep.  127.] 

Malicioiu  Prosecution — Evidence — ^Admisfiiblllty. 

7.  In  an  action  for  causing  to  be  issued  without  probable  cause  a 
search-warrant,  where  the  plaintiff  produces  evidence  of  his  good 
reputation  for  honesty  and  integrity,  the  defendant  may  rebut  the 
inference  of  want  of  probable  cause  by  evidence  that  the  reputation 
of  plaintiff  for  honesty  and  integrity  was  bad. 

Bearcbes  and  Seizures — ^Authority — ^Waiyer  of  ObjectlonB. 

8.  Where  there  had  been  an  attempted  appointment  of  a  special 
officer  by  a  justice  of  the  peace,  and  he  exhibited  a  search-warrant 
to  the  wife  of  plaintiff,  her  consent  to  a  search  of  the  premises  waived 
any  informalities  in  the  complaint,  writ  and  appointment  of  the  officer. 

From  Grant:  Dalton  Biogs,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Moobe. 

This  is  an  action  by  David  G.  Smith  against  Wm. 
W.  McDuflfee,  Andrew  Edling  and  Wm.  Von  Behren, 
to  recover  damages  for  an  alleged  illegal  entry  upon 
certain  real  property  and  an  averred  unauthorized 
search  of  dwelling-houses  and  other  buildings  thereon, 
accompanied  by  acts  of   asserted   aggravation.    The 
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facts  out  of  which  this  action  arose  are  that  a  son  and 
a  stepdaughter  of  the  plaintiff,  David  G.  Smith,  on 
May  15,  1912,  attended  a  picnic  in  Grant  County, 
Oregon,  carrying  a  luncheon  consisting  of  sandwiches 
containing  bacon  and  eggs,  and  also  taking  cucumber 
pickles  and  frosted  cake.  At  the  entertainment  they 
exchanged  their  light  repast  for  food  consisting  in 
part  of  cooked  beef,  both  lunches  being  spread  out 
upon  the  tables.  A  woman  who  partook  of  the  colla- 
tion having  received  some  of  the  meat  which  she  sup- 
posed had  been  contributed  by  the  plaintiff's  step- 
daughter, carried  a  part  thereof  home,  and  the 
defendant,  Wm.  Von  Behren,  a  stock-raiser,  was  in- 
formed that  the  flesh  so  obtained  had  been  taken  to 
the  picnic  by  members  of  the  plaintiff's  family.  Von 
Behren  thereupon  filed  with  the  defendant  Wm.  W. 
McDuffee,  a  justice  of  the  peace  of  that  county,  a 
charge,  of  which  the  following  is  a  literal  copy: 

**  Criminal  Information. 

**I,  Wm.  Von  Behren,  being  first  duly  sworn,  depose 
and  say:  1st,  that  I  have  missed  cattle  on  the  Public 
Range  Branded  J  J  on  the  right  side;  2nd,  that  D.  G. 
Smith  has  now  beef  in  his  or  his  family's  possession; 
and,  3rd,  that  I,  Wm.  Von  Behren,  believe  his  animals 
or  animal  has  been  butchered  and  the  beef  and  hide, 
etc.,  may  be  found  on  the  premises  of  D.  G.  Smith. 
That  I  believe  the  same  to  be  true  or  probably,  so  help 
me  God. 

**Wm.  Von  Behbek, 
*'W.  W.  McDuffee, 
*  *  Justice  of  the  Peace. ' ' 

Based  on  this  formal  accusation  a  writ  was  issued 
in  the  following  language: 

**For  the  6th  J.  P.  Dist.  To  Andrew  Edling,  Special 
Constable  of  the  County  of  Grant — Greeting :  Warrant 
of  Search.    County  of  Grant.    In  the   name   of  the 
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State  of  Oregon:  Information  on  oath  having  been 
this  day,  1st,  that  Wm.  Von  Behren  has  missed  cattle 
from  the  public  range  branded  JJ  on  the  right  side; 
2nd,  that  D.  G.  Smith  has  now  beef  in  his  or  his  fam- 
ily's possession;  and,  3rd,  that  Wm.  Von  Behren  be- 
lieves that  his  animals  or  animal  has  been  butchered 
and  that  the  beef,  hide,  etc.,  may  be  found  on  the  prem- 
ises of  D.  G.  Smith.  You  are  therefore  hereby  com- 
manded, at  any  time  in  the  day  or  night  to  make  im- 
mediate search  on  all  the  premises  of  D.  G.  Smith  for 
the  following  property,  any  beef  hide  branded  JJ  on 
the  right  side  or  any  feet,  horns,  head  or  beef  together 
with  the  hide,  and  if  you  find  it  or  any  part  thereof  to 
bring  it  forthwith  to  me  at  my  residence.  Dated  at 
Bitter  this  16th  day  of  May,  1912. 

*'W.  W.  MoDuPFBB, 

** Justice  of  the  Peace." 

Pursuant  to  such  process  the  defendant,  Andrew 
Edling,  in  company  with  the  other  defendants,  visited 
the  plaintiff's  premises  in  that  county  and  searched 
two  dwellings  and  other  buildings,  but  found  no  such 
personal  property  as  specified  in  the  writ. 

No  return  was 'indorsed  on  the  process,  but  about 
two  weeks  after  the  writ  was  issued  an  entry  was 
made  in  the  justice's  docket  as  follows: 

'*  State  of  Oregon,  County  of  Grant.  State  of  Ore- 
gon V.  Premises  of  D.  G.  Smith.  Complaint  filed  and 
warrant  issued  May  16th,  1912,  and  placed  in  the 
hands  of  Andrew  Edling,  special  constable,  for  service 
May  16th.  Warrant  returned  after  due  search  being 
made  and  Special  Constable  Edling  reports  that  the 
property  described  in  the  warrant  could  not  be  found. 
W.  W.  McDuffee,  Justice  of  the  Peace.  Cost  bill: 
Constable  fees,  $2.50;  justice  fees,  $1.50.  Paid  by 
Wm.  Von  Behren,  complainant." 

■ 

The  complainant  herein  alleges,  in  substance,  that 
the  search  was  made  maliciously  and  without  probable 
cause,  particularly  setting  forth  the  facts  involved  and 
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the  conduct  of  the  defendants  which  it  is  averred  ag- 
gravated the  trespass. 

The  defendant  McDuffee  separately  denied  the  ma- 
terial averments  of  the  complaint.  The  defendants 
Edling  and  Von  Behren  jointly  answering,  set  forth 
the  facts  with  respect  to  the  filing  of  the  affidavit,  the 
issuing  of  the  warrant,  and  the  search  which  was  made 
pursuant  thereto.  They  further  allege,  in  effect,  that 
at  the  time  the  plaintiff's  premises  were  visited  they 
found  in  charge  thereof  his  wife,  who  was  informed 
that  they  had  a  search-warrant,  whereupon  she  re- 
quested them  to  examine  the  buildings  and  premises, 
which  invitation  they  accepted. 

The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  latter  answer,  and  the  cause  being  tried  was 
dismissed,  by  stipulation,  as  to  McDuffee,  but  resulted 
in  a  verdict  and  judgment  in  favor  of  the  other  de- 
fendants, and  the  plaintiff  appeals. 

Affibmed.    Rehearing  Denied. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  A.  D.  Leedy  and  Mr.  John  P.  Winter. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  J.  E.  Marks  and  Mr.  Errett  Hicks,  with  an  oral 
argument  by  Mr.  Marks. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
court. 

It  is  contended  that,  in  receiving  in  evidence,  over 
objection  and  exception,  the  affidavit  for  a  search- 
warrant,  the  process  issued  pursuant  thereto,  and  the 
excerpt  from  the  justice's  docket,  copies  of  which,  as 
hereinbefore  displayed,  were  substituted  in  the  bill  of 
exceptions,  errors  were  committed.     These  questions 
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will  be  considered  only  in  so  far  as  they  are  involved 
in  the  remaining  inquiry,  to  wit :  An  exception  having 
been  taken  to  a  part  of  the  court's  charge,  it  is  insisted 
that  an  error  was  committed  in  telling  the  jury : 

"I  further  instruct  you  that  the  defendant  Andrew 
Edling,  was  a  duly  appointed  officer  to  execute  the 
search-warrant  issued  by  William  W.  McDuffee,  jus- 
tice of  the  peace  in  district  No.  6  of  this  county  and 
state,  and  that  the  search-warrant  in  this  case  was 
regular  upon  its  face;  that  an  officer  acting  under  a 
writ  which  is  regular  upon  its  f ace>  as  the  search-war- 
rant was  in  this  case,  is  justified  in  following  the  com- 
mand of  such  writ,  regardless  of  whether  the  same 
was  caused  to  be  issued  without  probable  cause,  ma- 
liciously or  otherwise." 

1.  The  latter  exception  presents  for  consideration 
the  questions:  Was  Edling  a  duly  appointed  special 
constable  f  Did  the  process  conform  to  prescribed 
rule?  A  justice  of  the  peace  is  authorized  to  appoint 
some  suitable  person,  not  a  party,  to  serve  any  process 
or  order  issued  from  his  court  when  it  appears  to  him 
that  such  service  could  not  be  made  for  want  of  an 
officer:  Section  2518,  L.  0.  L.  The  defendant  Mc- 
Duffee, as  a  witness,  having  identified  the  affidavit, 
search-warrant  and  the  docket  entry,  was  asked,  in 
referring  thereto  on  cross-examination:  *'You  have 
now  produced  in  court  and  offered  in  evidence  all  the 
record  that  you  have  or  made  at  the  time  with  refer- 
ence to  this  search-warrant;  is  thai;  right?'*  He  re- 
plied: **Yes,  sir;  that's  right."  It  will  thus  be  seen 
that  Edling 's  appointment  was  not  evidenced  by  any 
writing,  indorsed  on  the  writ  or  otherwise,  and  that 
no  finding  was  made,  as  in  the  case  of  North  Pacific 
Cycle  Co.  v.  Thomas,  26  Or.  381  (38  Pac.  307,  46  Am. 
St.  Bep.  636),  that  it  appeared  to  the  justice  that  the 
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search-warrant  could  not  be  served  for  want  of  an 
oflBcer. 

The  defendant  Edling  testified  that  McDuffee  re- 
quested him  to  take  the  search-warrant  and  execute  it, 
which  he  promised  to  do,  whereupon  the  justice  ad- 
ministered to  him  an  oath  of  oflSce.  The  presumption 
that  official  duty  has  been  regularly  performed  was 
overcome  by  the  testimony  referred  to.  No  evidence 
having  been  offered  at  the  trial  that  the  search-war- 
rant could  not  have  been  served  for  want  of  an  officer, 
the  justice,  whose  power  in  this  regard  is  limited  by 
the  enactment  adverted  to,  was  without  authority  to 
nominate  Edling,  and,  this  being  so,  he  was  not,  as 
said  by  the  court  *'a  duly  appointed  officer.*' 

A  clause  of  the  Bill  of  Bights  reads : 

**No'law  shall  violate  the  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers  and  effects, 
against  unreasonable  search  or  seizure;  and  no  war- 
rant shall  issue  but  upon  probable  cause,  supported 
by  oath  or  affirmation,  and  particularly  describing  the 
place  to  be  searched,  and  the  person  or  thing  to  be 
seized ' ' :  Article  I,  Section  9,  of  the  Constitution. 

A  search-warrant  may  be  issued  by  a  justice  of  the 
peace  directed  to  a  peace  officer  commanding  him  to 
search  for  personal  property  at  any  place  within  his 
county:  Section  1852,  L.  0.  L.  Such  process  may  be 
issued  when  the  property  has  been  stolen :  Section  1853, 
L.  0.  L.  The  statute  also  prescribes  the  form  of  the 
warrant:  Section  1856,  L.  0.  L.  Such  form,  however, 
was  not  followed  in  the  case  at  bar. 

2.  It  will  be  remembered  that  the  warrant  herein 
did  not  state  that  any  of  Von  Behren's  cattle  had  been 
stolen.  The  person  in  whom  was  vested  the  title  to 
the  cattle  that  had  been  ** missed'*  from  the  public 
range  is  even  left  in  doubt,  though  possibly  the  com- 
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plainant's  ownership  thereof  may  be  inferred  from 
a  subsequent  clause  of  the  process  to  the  effect  that 
he  believed  ''that  his  animals  or  animal  had  been 
butchered  and  that  the  beef,  hides,  etc.,  may  be  found 
on  the  premises  of  D.  G.  Smith. '*  It  will  be  kept  in 
mind  that  the  affidavit  charges  ''that  D.  Qt.  Smith  has 
now  beef  in  his  or  his  family's  possession;  and,  3d, 
that  I,  Wm.  Von  Behren,  believe  his  animals  or  animal 
has  been  butchered/'  etc.  The  statute  declares  that 
a  witness  in  all  affidavits  must  be  made  to  speak  in 
the  first  person :  Section  829,  L.  0.  L.  Construing  the 
affidavit  herein  according  to  the  rule  thus  prescribed, 
it  will  be  observed  from  the  pronoun  "his*'  following 
the  word  "Von  Behren'*  that  the  complainant  believed 
Smith  had  butchered  his  own  animals,  and,  when  so 
read  in  connection  with  Von  Behren 's  sworn  declara- 
tion that  he  had  only  "missed"  cattle  from  the  public 
range,  the  affidavit  does  not  charge  the  commission 
of  any  offense  known  to  the  law.  It  will  be  noticed, 
however,  that  the  search-warrant  is  broader  than  the 
affidavit  in  this  respect. 

3.  The  most  serious  objection  to  the  writ,  however, 
is  its  failure  to  comply  with  the  requirements  of  the 
Constitution  hereinbefore  quoted,  in  that  it  does  not 
particularly  or  at  all  describe  any  tract  of  land  or 
buildings,  or  specify  the  process  was  to  be  executed  in 
Grant  County,  Oregon.  In  an  extended  note  to  the 
case  of  Rose  v.  State,  17  Ann.  Cas.  228,  232,  in  discuss- 
ing the  sufficiency  of  a  description  of  the  premises  in 
a  search-warrant  or  an  affidavit  therefor,  it  is  said : 

"The  rule,  however,  has  been  laid  down  that  a 
search-warrant  must  contain  as  specific  a  description 
of  the  place  to  be  searched  as  would  be  required  in  an 
instrument  conveying  a  specific  piece  of  real  estate." 
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To  the  same  eflfect,  see  People  v.  Holcomh,  3  Park. 
Cr.  R.  (N.  Y.)  656,  666;  Commonwealth  v.  Intoxicating 
Liquors,  97  Mass.  334.  In  construing  the  language  of 
deeds  or  other  writings  relating  to  real  property,  it 
has  been  held  that  the  description  of  land  therein  con- 
tained was  sufficient,  if,  with  the  stated  instrument 
before  him,  a  surveyor,  either  with  or  without  the  aid 
of  extrinsic  evidence,  could  locate  the  premises  with 
reasonable  certainty:  Willamette  Co.  v.  Gordon,  6  Or. 
175;  House  v.  Jackson,  24  Or.  89  (32  Pac.  1027) ;  Hay- 
den  V.  Brown,  33  Or.  221  (53  Pac.  490) ;  Bogard  v. 
Barhan,  52  Or.  121  (96  Pac.  673,  132  Am.  St.  Bep. 
676) ;  St.  Dennis  v.  Harras,  55  Or.  379  (105  Pac.  246, 
106  Pac.  789). 

Under  the  very  liberal  rule  thus  adopted  the  affi- 
davit and  the  search-warrant  based  thereon  were  de- 
fective, in  that  they  failed  to  describe  any  houses, 
buildings  or  real  property  to  be  examined  or  desig- 
nate the  county  in  which  the  writ  was  to  be  executed. 

4.  The  dwelling  of  every  person  while  he  is  in  the 
lawful  possession  thereof  is  his  castle,  and  it  ought 
not  to  be  subjected  to  an  uninvited  search,  except  by  a 
duly  qualified  officer,  and  then  only  in  pursuance  of  a 
valid  writ  commanding  it.  Such  searches  are  usually 
made  without  the  consent  of  the  occupant  of  a  domi- 
cile, and,  the  investigation  being  a  proceeding  in  in- 
vitum,  the  statute  authorizing  it  is  to  be  strictly  con- 
strued, and  no  presumptions  of  regularity  are  to  be 
invoked  in  aid  of  the  process  under  which  a  proper 
officer  obeying  its  commands  undertakes  to  justify. 

So  far  as  disclosed  by  the  record  before  us,  there 
may  have  been  no  want  of  an  officer  to  serve  the  pro- 
cess, and  if  so,  Edling  could  not  have  been  appointed 
to  execute  it.  But  however  this  may  be,  the  search- 
warrant  being  faulty  in  the  matters  detailed,  the  pro- 
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cess  was  void  on  its  face,  and  errors  were  committed 
as  alleged. 

5.  The  remaining  question  is  whether  or  not,  by  re- 
sorting to  Article  VII,  Section  3,  of  the  Constitution 
of  this  state,  the  judgment  should  be  affirmed,  notwith- 
standing such  errors.  In  construing  this  clause  of  the 
organic  act,  it  has  been  held  that,  in  order  to  support 
a  judgment  under  such  circumstances,  the  findings  of 
the  jury  must  have  been  based  on  legal  evidence,  and 
the  facts  must  have  been  submitted  to  them  under 
proper  instructions:  State  v.  Rader,  62  Or.  37  (124 
Pac.  195) ;  Love  v.  Chambers'  Dumber  Co.,  64  Or.  129 
(129  Pac.  492) ;  Forrest  v.  Portland  Ry.,  L.  &  P.  Co., 
64  Or.  240  (129  Pac.  1048) ;  Svllivan  v.  WakefieU,  65 
Or.  528  (133  Pac.  641). 

It  is  believed  that  the  case  at  bar  furnishes  an  ex- 
ception to  the  rules  thus  stated.  The  verdict  was  evi- 
dently founded  on  a  denial  of  the  alleged  acts  of  ag- 
gravation and  an  averment  of  the  answer  to  the  effect 
that  the  search  was  made  pursuant  to  and  by  invita- 
tion of  the  plaintiff's  wife.  The  testimony  on  these 
issues  was  conflicting,  and  for  that  reason  the  ques- 
tions were  properly  submitted  to  the  jury,  in  charging 
whom  on  these  branches  of  the  subject  the  court  said: 

''I  instruct  you  that  in  executing  a  search-warrant 
that  the  officer  should  do  no  unnecessary  damage  to  the 
property  and  no  unnecessary  injury  to  the  feelings  of 
those  present  at  the  time  and  in  charge  of  the  prem- 
ises, and  if  you  find  that  in  serving  the  search-warrant 
the  officer  unnecessarily  and  intentionally  offended  the 
plaintiff's  wife  and  those  present,  that  such  search- 
warrant  could  be  of  no  protection  to  him.*' 

The  jury  were  further  instructed : 

**That  would  constitute  a  defense  as  to  both  of  the 
defendants  in  this  case,  even  though  the  search- war- 
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rant  was  caused  to  be  issued  without  probable  cause 
and  maliciously  by  the  said  William  Von  Behren. '  * 

To  which  language  no  exception  was  taken. 

In  Grim  v.  Robinson,  31  Neb.  540  (48  N.  W.  388),  a 
person  having  lost  several  small  articles  of  property, 
which  were  carried  away  by  a  minor  child  of  a  neigh- 
bor, the  owner  of  the  goods  went  to  the  house  of  the 
child's  parents,  and  the  wife  and  mother,  in  the  ab- 
sence of  the  husband  and  father,  permitted  him  to 
search  the  premises,  and  it  was  held  that  if  such  con- 
sent was  given,  the  party  has  a  right  to  search  the 
house  for  his  lost  property. 

In  State  v.  Griswold,  67  Conn.  290  (34  Atl.  1046,  33 
L.  R.  A.  227),  it  was  ruled  that  searching  the  oflSbe  of 
an  accused  person  with  the  consent  and  aid  of  his  ser- 
vant and  agent,  who  was  in  possession,  in  order  to 
obtain  evidence  against  the  accused,  was  not  in  viola- 
tion of  the  constitutional  provision  against  unreason- 
able searches,  and  that  the  taking  away  of  the  article 
found  there  with  the  consent  of  the  agent  was  not  a 
*  *  seizure. ' ' 

So,  too,  in  McClurg  v.  Brenton,  123  Iowa,  368  (98 
N.  W.  881,  101  Am.  St.  Rep.  323,  65  L.  R.  A.  519,  it 
was  determined  that  one  who  consents  to  having  his 
property  searched  by  an  officer  without  a  warrant  has 
no  right  of  action  as  for  a  legal  search. 

The  jury  in  the  case  at  bar,  having  found  for  the  de- 
fendants Edling  and  Von  Behren,  must  necessarily 
have  concluded  that  the  search  of  the  buildings  was 
made  by  them  without  aggravation  and  pursuant  to 
request  and  by  invitation  of  the  plaintiff's  wife.  She, 
like  any  other  honest  person,  when  informed  that  it 
was  supposed  that  the  property  of  others  was  unlaw- 
fully kept  in  her  home,  challenged  the  most  thorough 
examination  of  the  premises.    If,  therefore,  it  be  as- 
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sumed  that  all  the  proceedings  were  void,  it  will  be 
inferred  that,  in  the  absence  of  her  husband,  Mrs. 
Smith  was  authorized  to  permit  the  search  that  was 
undertaken,  and,  having  acquiesced  therein,  the 
maxim,  ^*  Volenti  non  fit  injuria/'  governs  our  deter- 
mination. 

The  record  herein  brings  the  case  within  the  require- 
ments specified  in  the  organic  act  regulating  the  prac- 
tice on  appeal,  and  furnishes  an  exception  to  the  rules 
heretofore  established  on  this  subject. 

The  judgment  is  therefore  affirmed* 

Affibmed. 

Mb.  Justice  Burnett  and  Mr.  Justice  Bamsey  con- 
cur. 


Denied  September  15, 1914. 

On  Petition  for  Behearinq. 

(143  Pae.  929.) 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
court. 

It  is  maintained  by  plaintiff's  counsel  in  a  petition 
for  rehearing  that  an  alleged  error,  duly  assigned, 
properly  set  forth  and  orally  argued  at  the  trial  in  this 
court,  was  not  referred  to  in  the  opinion,  whereby  their 
client  was  prejudiced.  The  action  of  the  trial  court 
thus  complained  of  consists  in  receiving,  over  objec- 
tion and  exception,  testimony  given  by  the  defendants 
and  their  witnesses  tending  to  show  that  the  reputa- 
tion of  the  plaintiff  for  honesty,  integrity  and  moral 
worth  in  the  vicinity  in  which  he  lived  was  bad  at  the 
time  the  search-warrant  was  procured,  when  no  testi- 
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mony  on  the  subject  had  been  given  by  him  or  his  wit- 
nesses. 

6.  In  an  action  to  recover  damages  for  causing  to  be 
issued  without  probable  cause  a  search-warrant,  upon 
a  complaint  based  on  information  and  belief,  the  plain- 
tiff shows  a  prima  facie  case  when  he  proves  at  the 
trial  that,  upon  search  by  an  officer,  the  property  in- 
volved was  not  found  as  disclosed  by  the  return  in- 
dorsed on  the  writ,  and  that  for  a  long  time  prior  to 
the  search  the  plaintiff  had  borne  a  good  reputation  in 
the  community  for  honesty  and  integrity:  25  Am.  & 
Eng.  Ency.  Law  (2  ed.),  151;  Newell,  Malic.  Prosecu- 
tion, 273;  Hilliard,  Torts  (3  ed.),  462.  Another  text- 
writer  discussing  this  subject  remarks : 

"In  an  action  for  wrongfully  suing  out  a  search- 
warrant,  where  the  evidence  as  to  plaintiff's  guilt  is 
purely  circumstantial,  his  good  character  may  be 
shown  to  disprove  reasonable  cause  on  defendant's 
part  for  suing  out  the  writ " :  35  Cy c.  1276. 

To  the  same  effect,  see,  also,  Israel  v.  Brooks,  23  111. 
575 ;  Mark  v.  Merz,  53  III.  App.  458 ;  Blizzard  v.  Hays, 
46  Ind.  166  (15  Am.  Rep.  291) ;  Mclntire  v.  Levering, 
148  Mass.  546  (20  N.  E.  191,  12  Am.  St.  Eep.  594,  2 
L.  R.  A.  517) ;  Olson  v.  Tvete,  46  Minn.  225  (48  N.  W. 
914) ;  Woodworth  v.  Mills,  61  Wis.  44  (20  N.  W.  728,  50 
Am.  Rep.  135). 

7.  In  such  case  as  testimony  regarding  the  plain- 
tiff's good  reputation  is  admissible  when  offered  by 
him,  for  the  purpose  stated,  so,  too,  evidence  of  his  bad 
reputation  must  also  be  receivable  to  rebut  an  infer- 
ence of  want  of  probable  cause  when,  upon  a  search  of 
his  premises  or  person,  the  property  sought  to  be  re- 
covered is  not  found.  Thus  in  Rodriguez  v.  Tadmire, 
2  Espinasse's  Nisi  Prius  Rep.  720,  in  an  action  for 
malicious  prosecution,  where  the  defendant  gave  evi- 
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dence  of  probable  cause,  it  was  ruled  that  a  witness 
might  be  asked  whether  the  plaintiff  was  not  a  man  of 
notoriously  bad  character,  though  an  objection  was 
made  by  his  counsel  to  the  inquiry  on  the  ground  that 
character  was  not  in  issue  in  the  case,  so  that  he  could 
come  prepared  with  evidence  to  meet  it.  Such  evi- 
dence is  in  the  nature  of  a  confession  and  avoidance, 
and  is  admissible  only  for  the  purpose  stated.  It  was 
thought  that  the  principle  here  announced  governed 
the  question,  and  for  that  reason  no  mention  was  made 
in  the  former  opinion  of  the  alleged  error  here  con- 
sidered. 

8.  It  is  contended  that,  having  determined  that  er- 
rors were  committed  at  the  trial,  the  law  applicable  to 
the  facts  involved  was  misconstrued  in  concluding  that 
the  jury  found  the  plaintiff 's  wife  consented  to  the  un- 
authorized search.  It  is  argued  that  where  a  person 
pretends  to  act  as  an  oflBcer,  under  supposed  authority 
of  a  warrant,  and  so  notifies  the  party  accused  or  the 
agent  authorized  to  speak  for  him,  there  can  be  no 
valid  consent  to  a  search  though  in  fact  assented  to. 
The  case  of  Regan  v.  Harkey,  40  Tex.  Civ.  App.  16  (87 
S.  W.  1164),  is  cited  in  support  of  the  doctrine  insisted 
upon.  In  that  case,  at  the  request  of  the  defendant, 
an  oflScer,  without  a  warrant  searched  the  plaintiff  for 
money  that  later  was  discovered  to  have  been  stolen 
by  another  person.  In  an  action  to  recover  damages 
sustained  it  was  ruled  that  the  fact  that  the  plaintiff, 
after  he  was  arrested,  and  in  order  to  convince  his  ac- 
cusers of  his  innocence,  expressed  a  willingness  to  be 
searched  did  not  relieve  the  defendant  of  liability.  In 
that  case  no  writ  of  any  kind  had  been  issued,  but  as 
a  party  who  is  sui  juris  can  waive  every  known  right 
that  he  possesses,  except  such  as  the  public,  repre- 
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sented  by  the  state,  is  interested  in  preserving,  it 
would  seenoL  that  the  relinquishment  referred  to  offered 
a  Bu£Scient  defense,  and  that  the  conclusion  reached 
was  not  founded  in  reason.  But  however  that  may  be^ 
in  the  case  at  bar,  a  search-warrant  was  obtained  and 
exhibited  to  the  plaintiff  ^s  wife  by  the  defendant  Mc- 
Duffee,  who  evidently  believed  the  writ  was  valid,  and 
that  he  had  been  duly  appointed  as  special  constable 
to  serve  it. 

The  consent  of  the  plaintiff's  wife  to  search  the 
premises  waived  the  informalities  occurring  in  the 
complaint,  writ  and  appointment  of  the  supposed  oflS- 
cer,  and,  such  being  the  case,  we  adhere  to  the  former 
opinion.  Affibmed.    Behbabikg  Denied. 


Argued  June  10,  reveraed  June  30,  rehearing  denied  September  15, 1914. 

TOOMEY  V.  CASEY. 

(142  Pae.  621.) 

Landlord  and  Tenant — ^Actiona  for  Bant — ^Bard«n  of  Proof. 

1.  Where  premises  were  leased  for  six  months  with  an  option  to  the 
lessees  to  continue  the  lease  for  a  further  period,  it  was  incumbent  on 
the  lessor,  in  an  action  for  rent  accruing  after  the  six-month  period, 
to  prove  that  the  tenants  exercised  the  option  and  held  the  property 
under  the  terms  of  the  lease  after  the  expiration  of  the  six  months. 

[As  to  implied  renewal  and  continuance  of  leases  and  terms  for 
which  deemed  renewed,  see  note  in  91  Am.  Dec.  563.] 

Syidence — Admlaaioim — ^Acta  of  Agents 

2.  Before  the  acts  of  an  agent  can  be  shown  as  against  his  prin- 
cipal,  the  agency  must  be  proven. 

[As  liability  of  principal  for  unauthorized  acts  of  agents,  see 
notes  in  22  Am.  St.  Rep.  189;  88  Am.  St.  Rep.  779.] 

Principal  and  Agent— Authority  of  Agent— Eyidence. 

3.  The  authority  of  an  agent  cannot  be  proven  by  hie  own  state- 
mente  or  acts  unless  it  be  shown  that  the  principal  knowingly 
acquiesced  therein,  especially  where  the  agreement  relates  to  real 
property,  in  which  case  Section  808,  L.  O.  L.,  provides  that  an  agree- 
ment by  an  agent  of  the  party  to  be  charged  is  void  unless  the  agent's 
authority  be  in  writing,  and  that  evidence  of  the  agreement  shall 
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Bot  be  reeeived  other  than  the  writing  or  secondary  eridence  in  the 
eases  prescribed  by  law. 

[As  to  declarations  and  acts  of  agents,  see  note  in  181  Am.  St. 
Bep.  306.] 

Ziindlord  u&d  Tenant-— Actions  for  Bent— Eyldence — Wei^t  and  SoflL- 
dency. 

4.  Where  a  lease  for  six  months  gave  the  tenants  an  option  to 
renew  for  a  farther  term,  the  retention  of  the  premises  after  the  six- 
month  term  is  necessary,  but  not  conclusive,  evidence  of  a  holding 
ander  the  old  lease. 

Byldence— AdmiasionB — Declarations  by  Attorney. 

5.  Evidence  of  statements  by  a  person  as  attorney  for  the  adverse 
party  is  not  admissible,  since  an  attorney  has  no  implied  power  to 
bind  his  client  by  contract. 

[As  to  authority  of  attorney  to  bind  his  client,  see  notes  in 
76  Am.  Dec.  256;  30  Am.  Bep.  258.] 

landlord  and  Tenant— Actions  for  Bent— Admissibility  of  Evidence. 

6.  In  an  action  for  rent,  where  the  only  issue  was  whether  the  de- 
fendants had  exercised  an  option  to  renew  their  lease,  the  admission 
of  evidence  that,  on  account  of  failure  of  defendants  to  pay  the 
rent,  a  mortgage  on  plaintiff's  interest  in  the  property  was  foreclosed 
was  error. 

Prom  Multnomah :  Robebt  G.  Morbow,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Bean. 

On  the  26th  day  of  May,  1911,  the  plaintiff,  J.  M. 
Toomey,  executed  a  lease  to  J.  D.  Casey  and  J.  H. 
Hutchinson  of  an  undivided  one-half  interest  in  a  cer- 
tain building  and  its  contents,  situated  on  lots  6  and  7, 
in  block  37,  Couch's  Addition  to  the  City  of  Portland, 
Oregon,  for  the  term  of  six  months  from  the  1st  of 
June,  1911,  *'with  the  option  and  privilege  upon  the 
parties  of  the  second  part  for  forty-two  months,  begin- 
ning with  the  expiration  of  the  said  six  months' 
period,"  for  a  rental  of  $600  per  month  during  the  six 
months,  and  also  for  the  period  of  '*42  months,  pro- 
vided the  said  parties  of  the  second  part  shall  elect  to 
exercise  such  option  and  privilege  hereby  granted,  and 
keep,  occupy  and  possess  the  same  during  the  said 
forty- two  months."    The  plaintiff  was  the  original 
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lessee  of  the  property  and  sold  a  one-half  interest  to 
the  defendants.  The  plaintiff  owned  the  remaining  in- 
terest therein  until  May  18, 1912.  Practically  no  ques- 
tion arises  as  to  the  rent  during  the  first  six  months. 
The  plaintiff  alleges  that  the  defendants  exercised  the 
option  and  privilege  given  them  in  the  lease  and  re- 
newed the  same  for  the  remaining  period  of  42  months. 
This  is  denied  hy  the  defendants,  who  by  their  answer 
plead  that,  prior  to  the  expiration  of  the  six  months, 
they  informed  the  plaintiff  that  they  would  not  exercise 
the  privilege  or  option  given  them  in  the  lease  to  con- 
tinue the  same  for  any  part  of  the  42  months ;  that  the 
plaintiff  requested  the  defendants  to  take  charge  of 
the  whole  of  the  property,  make  the  necessary  repairs, 
remodel  the  building,  sublet  the  same  to  the  best  ad- 
vantage, pay  the  rent  of  the  lots  to  the  original  lessor, 
pay  the  taxes,  interest,  fixed  charges,  and  generally 
manage  the  property  for  the  best  interests  of  the  plain- 
tiff and  the  defendants ;  that  they  did  so,  and  expended 
$3,257.55  in  remodeling  the  building,  one  half  of  which 
is  chargeable  to  the  plaintiff.  The  reply  put  in  issue 
the  new  matter  of  the  answer  in  so  far  as  controverted 
in  this  case.'  Bevebsed.    Beheabino  Denied. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Leroy  Lomax. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Corliss  A  Skulason,  with  an  oral  argument  by 
Mr.  B.  O.  Skulason. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  The  defendants  contend  that  in  November,  prior 
to  the  termination  of  the  six  months,  they  informed 
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the  plaintiff  that  they  would  not  renew  the  lease,  that 
the  rents  were  insufficient,  and  that  it  was  necessary 
to  remodel  the  huilding.  The  sole  question  in  dispute 
in  the  case  is  whether  or  not  at  the  end  of  the  six- 
month  period  mentioned  in  the  lease  the  defendants  did 
elect  to  oontinue  the  lease  for  the  further  period  of 
42  months.  The  plaintiff  sought  to  show  that  the  de- 
fendants did  ^'keep,  occupy  and  possess''  the  premises 
after  the  expiration  of  that  time.  The  controversy 
centers  around  this  point.  It  was  therefore  incumbent 
upon  the  plaintiff  to  establish  by  his  proof  the  fact 
that  the  defendants  exercised  the  option  given  them  in 
the  six-month  lease  and  held  the  property  under  its 
terms  after  the  expiration  of  such  time. 

It  is  contended  by  the  defendants  that  the  court 
erred  in  permitting  the  plaintiff,  as  a  witness  in  his 
own  behalf,  to  testify  over  the  objection  and  exception 
of  counsel  for  the  defendants  in  regard  to  the  continua- 
tion of  the  lease  as  follows : 

^^  •  •  Q.  Now,  was  there  anything  said  by  you  to  ^  ♦ 

them,  or  by  them  to  you,  about  continuing  in  posses- 
sion for  the  42  months,  at  the  end  of  the  six-month 
period,  at  any  time  t 

*'  •  •  A.  Their  attorney  came  to  me,  gentlemen,  and 
informed  me  they  intended  to  exercise  their  option, 
and  they  would  have  to  give  instructions  to  another 
tenant,  who  was — 

**Q.  Who  was  their  attorney? 

*'A.  Mr.  Lomax,  I  presume  now,  and  was  then. 

"Q.  The  gentleman  conducting  the  defense  hereT 

''A.  Yes,  that  is  him  (indicating  counsel  for  the  ap- 
pellants). I  said  'Very  well,  give  me  a  public,  proper 
notice,  and  I  will  be  ready  to  vacate.    He  then ' — 

'*Q.  (Interrupting.)  Just  a  moment,  Mr.  Toomey. 
Were  you  at  that  time  renting  some  portion  of  the 
premises? 


294  TooMBT  V.  Casbt.  [72  Or. 

^'A.  I  was  renting  a  space  at  that  time  from  fhem, 
on  the  premises  there,  paying  for  it. 

'*Q.  What  do  you  say  Mr.  Lomax  said  about  it? 
(Which  was  objected  to  by  counsel  for  appellants  as 
incompetent,  irrelevant  and  immaterial.  Which  ob- 
jection was  overruled  by  the  court,  and  an  exception 
taken  and  allowed.) 

*'A.  Mr.  Lomax  came  to  me  personally,  as  their  rep- 
resentative, probably  as  their  attorney,  otherwise  I 
don't  know  what  he  was,  saying  that  he  wanted  the 
space  I  had;  they  wanted  to  make  some  alterations, 
and  said,  *We  shall  have  to  have  these  spaces  vacated 
right  away. '  I  said,  '  Put  this  notice  in  proper  form.  * 
I  think  the  particular  words  I  used  were,  'Give  me 
notice  in  legal  form, '  which  he  did.  He  gave  me  that 
notice,  and  I  vacated  accordingly.*' 

It  is  contended  by  the  defendants  that  there  was  no 
evidence  tending  to  show  that  Mr.  Lomax,  the  agent 
and  attorney  referred  to,  was  authorized  to  bind  the 
defendants.  It  is  in  evidence  on  the  part  of  the  de- 
fendants in  effect  that  a  short  time  before  the  expira- 
tion of  the  six  months  the  defendants  came  from  Union 
County,  where  they  then  resided,  and  had  a  consulta- 
tion with  the  plaintiff  in  regard  to  the  premises,  in- 
forming him  that  they  could  not  pay  $600  per  month 
rental  for  his  share;  that  negotiations  were  had  for 
the  leasing  to  the  defendants  of  the  one-half  interest 
of  plaintiff  for  $500  per  month  rental ;  that  a  lease  to 
this  effect  was  drafted,  but  not  signed;  that  the  lease 
provided  that  any  repairs  or  alterations  deemed  proper 
to  be  made  for  the  betterment  of  the  premises  should 
be  made  at  the  expense  of  the  lessees.  The  plaintiff 
on  his  part  contends  that  it  was  understood  and  agreed 
that  the  defendants  should  give  security  for  the  pay- 
ment of  the  rent,  which  they  failed  to  do.  The  defend- 
ants assert  that  before  the  negotiations  were  completed 


Sept  1914.]  TooMEY  v.  Casey.  295 

they  had  expended  money  in^  remodeling  the  hotel 
building,  and  that  afterward  the  plaintiff  refused  to 
sign  the  lease.  It  will  therefore  be  seen  that  the  testi- 
mony of  the  plaintiff  in  regard  to  the  statements  of 
the  agent,  Mr.  Lomax,  pertain  to  a  very  material  mat- 
ter, namely,  the  election  to  exercise  the  option  to  ex- 
tend the  lease  for  42  months,  involving  the  sum  of 
$25,200.  It  is  in  evidence  that  plaintiff,  Toomey,  on 
November  15,  1911,  joined  with  the  defendants  in  the 
execution  of  a  lease  of  a  portion  of  the  premises  to  one 
Tomlinson ;  that  Casey  testified  on  the  trial  of  another 
action  that  Mr.  Lomax  was  representing  them  in  these 
matters.  We  have  read  all  the  evidence  which  is  at- 
tached to  the  bill  of  exceptions.  It  appears  that  Mr. 
Lomax  had  been  acting  as  the  attorney  for  the  defend- 
ants ;  that  he  was  a  son  in  law  of  Mr.  Hutchinson,  and 
had  been  looking  after  the  collection  of  rents  from  the 
sublessees,  and  aiding  in  the  management  of  the  prop- 
erty for  the  defendants. 

2.  Before  the  acts  of  an  agent  can  be  shown  as 
against  his  principal,  the  agency  must  be  proven.  The 
plaintiff  testified  plainly  to  the  effect  that  no  statement 
was  made  by  either  of  the  defendants  that  they  desired 
to  continue  the  lease,  and  he  appears  to  have  relied 
wholly  upon  the  statements  of  the  agent. 

3.  The  authority  of  an  agent  cannot  be  proven  by 
the  alleged  agent's  own  statements  or  acts  unless  it  be 
also  shown  that  the  principal  knowingly  acquiesced 
therein:  Connell  v.  McLaughlin,  28  Or.  230  (42  Pac. 
218) ;  Sloan  v.  Sloan,  46  Or.  36,  39  (78  Pac.  893) ;  Wade 
V.  Amalgamated  Sugar  Co.,  65  Or.  488  (132  Pac  710) ; 
Harding  v.  Oregon-Idaho  Co.,  57  Or.  34  (110  Pac.  412, 
415).  Moreover,  Section  808,  L.  0.  L.,  provides  in 
part  that  an  agreement  concerning  real  property,  made 
by  an  agent  of  the  party  sought  to  be  charged,  is  void 
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unless  the  authority  of  the  agent  be  in  writing,  and 
that  evidence  of  the  agreement  shall  not  be  received 
other  than  the  writing  or  secondary  evidence  of  its  con- 
tents in  the  cases  prescribed  by  law. 

Mr.  Chamberlayne,  in  his  work  on  Evidence,  Volume 
4,  Section  2729,  says : 

*'The  statements  of  alleged  agents  when  offered 
against  a  principal  are  rejected  as  hearsay  when  the 
true  ground  of  exclusion  apparently  is  that,  until  the 
authority  of  the  agent  to  bind  his  principal  is  shown, 
his  declarations  are  irrelevant  and  are  not  admissible 
to  establish  the  fact  of  agency.  This  connection  be- 
tween agent  and  principal  necessary  to  the  relevancy 
of  the  unsworn  statement  of  the  former  when  offered 
to  affect  the  latter  is  not  shown  merely  by  proving  a 
close  relationship  by  blood  or  marriage  between  the 
two,  still  less  by  the  establishment  of  one  growing  out 
of  the  employment  or  social  intercourse.*' 

4.  The  main  fact  upon  which  the  plaintiff  appears 
to  base  a  recovery  is  that  the  defendants  retained  pos- 
session of  the  leased  premises  after  the  expiration  of 
the  six-month  term  mentioned  in  the  lease.  While 
under  the  conditions  of  the  six-month  lease  such  pos- 
session would  be  necessary,  yet  it  is  not  conclusive 
evidence  that  the  defendants  were  holding  the  same 
under  the  old  lease.  Such  possession  is  consistent 
with  three  theories :  First,  as  contended  by  the  plain- 
tiff, that  they  were  holding  under  the  original  lease; 
second,  as  contended  by  the  defendants,  that  a  new 
contract  was  made  for  the  defendants  to  retain  posses- 
sion and  manage  the  property;  and,  third,  that  they 
held  possession  as  owners  of  a  one-half  interest 
therein.  It  appears  that  it  was  not  finally  determined 
that  such  lease  would  not  be  executed  until  some  time 
after  the  expiration  of  the  six  months. 
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5.  It  was  not  permissible  for  the  plaintiff  to  testify 
to  statements  made  by  Mr.  Lomax  as  the  attorney  for 
the  def  endantSy  as  it  is  a  well-settled  rule  that  an  attor- 
ney has  no  implied  power  to  bind  his  client  by  contract : 
4  Cyc.  943 ;  2  R.  C.  L.,  §  54,  p.  977 ;  Haynes  v.  Tacoma 
0.  (B  G.  H.  R.  Co.,  7  Wash.  211  (34  Pac.  922) ;  Walk  v. 
Hibberd,  65  Or.  497  (133  Pac.  95) ;  Haselton  v.  Floren- 
tine Marble  Co.  (C.  C),  94  Fed.  701;  Beardsley  v.  Root, 
11  Johns.  (N.  Y.)  464,  (6  Am.  Dec.  371).  It  was  error, 
therefore,  to  admit  the  testimony  to  which  objection 
was  made. 

6.  The  defendants  also  complain  that  the  court  erred 
in  admitting  evidence  of  the  plaintiff  to  the  effect  that 
on  account  of  the  failure  of  the  defendants  to  pay  the 
rent,  the  mortgage  on  his  interest  in  the  property  was 
foreclosed.  We  think  this  point  is  well  taken,  although 
it  may  not  be  that  this  alone  would  necessitate  a  re- 
versal of  the  judgment.  This  evidence  had  a  tendency 
to  prejudice  the  jury  in  the  matter. 

On  account  of  the  error  first  mentioned  and  for  the 
reason  that  there  was  no  other  evidence  except  slight 
circumstances  tending  to  show  that  the  defendants  held 
the  possession  of  the  property  under  the  original  lease, 
the  judgment  of  the  lower  court  must  be  reversed  and 
the  cause  remanded  for  such  proceedings  as  may  be 
deemed  proper,  not  inconsistent  herewith. 

Bevebsed.    Beheabino  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  McNaby 
and  Mb.  Justice  Bamsey  concur. 
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Submitted  on  briefs  September  2,  affirmed  September  IS^  1914. 

BOOTH  V.  PRINEVILLE. 

(143  Pac.  994.) 

Municipal  Corpontioiw—Streets— Equitable  Estoppels. 

1.  Where  persons  inclosed  a  pottion  of  a  street  and  nsed  it  as  a 
eorral  for  horses  in  the  winter  and  for  the  growth  of  vegetables  in  the 
summer,  but  made  no  other  improvements  on  the  land,  the  eitj  is  not 
estopped  to  claim  the  street,  the  doctrine  of  equitable  estoppel  in  such 
cases  being  based  on  the  injustice  to  private  parties  who,  relying 
for  many  years  on  the  tacit  acquiescence  of  public  officers,  have  made 
permanent  and  valuable  improvements  of  which  they  would  be  de- 
prived by  opening  a  highway. 

[As  to  general  limitations  upon  municipal  corporations  to  enact 
ordinances,  see  note  in  34  Am.  Dec.  627.] 

From  Crook :  William  L.  Bradshaw,  Judge. 

This  is  a  suit  by  W,  A.  Booth  against  the  City  of 
Prineville,  to  quiet  title.  From  a  decree  for  the  de- 
fendant, plaintiff  appeals.  The  facts  are  set  forth  in 
the  opinion  of  the  court.  Submitted  on  briefs  without 
argument  under  the  proviso  of  Supreme  Court  Rule 
18:  56  Or.  622  (117  Pac.  xi).  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Mr.  M.  R.  Elliott. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  T.  E.  J.  Duffy. 

Mb.  Justice  Moobb  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  plaintiff  from  a  decree  dis- 
missing his  suit  instituted  to  determine  an  adverse  title 
to  real  property  and  establishing  the  defendant's  ease- 
ment in  and  right  of  possession  of  a  part  of  Third 
Street  in  Prineville,  Oregon,  49  feet  along  that  high- 
way and  60  feet  across  it.    The  plaintiff 's  alleged  title 
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to  the  tracts  as  against  the  defendant's  is  asserted  to 
have  been  secured  by  adverse  possession  for  more  than 
10  years  prior  to  May  24,  1895,  when  the  statute  went 
into  effect,  prohibiting  the  right  of  cities  and  towns  in 
Oregon  to  land  dedicated  or  otherwise  acquired  for 
public  use  for  streets,  etc.,  to  be  extinguished  by  mere 
prescription:  Laws  1895,  p.  57.  See,  also.  Section 
6371,  L.  O.  L. 

It  appears  from  the  transcript  herein  that  Monroe 
Hodges  secured  from  the  United  States  a  grant  of 
public  land  in  what  is  now  Crook  County,  Oregon.  He 
thereafter  caused  a  part  of  the  premises  to  be  surveyed 
and  platted  as  the  town  of  Prineville.  Attached  to  the 
plat,  a  copy  of  which  was  received  in  evidence,  is  a 
sealed  instrument  executed  by  him  and  his  wife,  but 
not  containing  any  grant  to  the  public  of  the  use  of  the 
streets  and  alleys  delineated  on  the  map.  The  certifi- 
cate of  the  notary  public  taking  the  acknowledgment, 
however,  is  to  the  effect  that  Hodges  and  his  wife 
executed  the  instrument  '^for  the  purpose  of  making 
the  same  a  public  record,  and  to  dedicate  to  the  public 
use  the  streets  and  alleys  therein  mentioned,  and  to 
fix  the  boundaries  of  the  streets,  blocks  and  lots  in  said 
town.*'  The  plat  was  duly  recorded  July  31,  1883. 
On  the  west  side  of  the  land  so  surveyed  is  block  7, 
which  is  separated  from  block  14,  immediately  north 
thereof,  by  Third  Street. 

Lucy  S.  Booth,  the  plaintiff's  wife,  in  the  fall  of 
1891,  secured  the  legal  title  to  the  north  one  third  of 
block  7,  and  thereupon  with  her  husband  established  a 
residence  on  the  premises.  At  that  time  the  north 
boundary  of  the  land  so  obtained  by  her  was  fenced. 
Hodges  then  owned  block  14  and  had  a  fence  on  the 
south  line  thereof.  He  had  also  built  a  fence  across 
the  street  where  it  is  now  obstructed,  from  his  south 
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line  to  the  north  boundary  of  the  land  secured  by  Mrs. 
Booth.  Soon  after  moving  on  block  7,  the  plaintiff,  in 
consideration  of  $50,  purchased  from  Hodges  the  land 
in  controversy  herein  and  an  adjoining  tract  about  30 
or  40  feet  in  length  to  Crooked  River,  but  no  attempted 
conveyance  of  the  title  was  made  until  January  31, 
1898,  or  more  than  2  years  after  the  statute  prohibit- 
ing the  extinguishment  of  the  public  use  to  streets  be- 
came operative,  when  Hodges  and  his  wife  executed  to 
him  a  warranty  deed  therefor,  wherein  the  premises 
were  described  as  follows : 

'^Commencing  at  a  point  one  hundred  and  ninety- 
one  feet  west  of  the  southeast  comer  of  block  14  of  M. 
Hodges  *  plat  of  Prineville,  Oregon ;  thence  west  to  the 
east  bank  of  Crooked  Biver  to  low- water  mark ;  thence 
south  along  said  east  bank  of  Crooked  Biver  to  a  point 
due  west  of  the  northeast  corner  of  block  7,  of  said  M. 
Hodges'  plat;  thence  east  to  a  point  due  south  of  the 
point  of  beginning;  thence  due  north  to  point  of  be- 
ginning. ' ' 

This  deed  was  recorded  February  5,  1898. 

The  south  boundary  of  block  14  as  platted  is  divided 
by  the  survey  into  three  lots,  each  80  feet  wide,  so  that 
by  measuring  west  from  the  southeast  corner  of  the 
block  191  feet,  as  specified  in  the  deed,  49  feet  of  the 
street  remains.  The  defendant's  original  easement 
therein  for  the  use  of  the  public  as  a  highway  is  con- 
ceded, so  it  will  not  be  necessary  to  consider  the  effect 
of  any  conveyance  made  by  Hodges  of  land  in  the  town 
of  Prineville  by  reference  to  lots  and  blocks  indicated 
on  the  plat  from  which  a  dedication  of  the  streets  may 
be  implied.  It  remains,  therefore,  to  be  seen  whether 
the  defendant's  right  of  possession  has  been  lost  by 
the^  occupation  of  the  plaintiff  and  his  grantors. 

The  testimony  conclusively  shows  that  from  some 
time  prior  to  the  year  1889  to  the  trial  of  this  cause  the 
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premises  described  in  the  deed  executed  by  Hodges 
and  his  wife  to  Booth  have  been  inclosed  and  con- 
stantly used  as  a  corral  for  horses  in  the  winter  months 
and  for  the  growth  of  potatoes  and  other  vegetables 
during  most  of  the  summers.    Plaintiff  testified  that 
until  the  year  1906  he  did  not  know  that  any  part  of 
the  land  so  conveyed  to  him  was  included  in  the  street^ 
and  that  all  that  he  had  ever  done  was  to  keep  up  the 
fences  inclosing  the  tract.    No  permanent  improve- 
ments whatever  have  been  made  upon  any  part  of  such 
premises.    The  doctrine  of  equitable  estoppel,  which 
in  some  jurisdictions  is  enforced  against  municipal  cor- 
porations, is  based  upon  the  assumed  injustice  which 
would  result  to  private  parties  who,  relying  for  many 
years  upon  the  tacit  acquiescence  of  public  officers  to 
assert  a  right  to  the  use  of  a  street,  have  made  per- 
manent and  valuable  improvements  therein,  if  they 
were  deprived  thereof  by  opening  the  highway  would 
sustain  great  pecuniary  loss :  Schooling  v.  Harrisburg, 
42  Or.  494  (71  Pac.  605) ;  Oliver  v.  Synhorst,  48  Or. 
292   (86  Pac.  376,  7  L.  R.  A.  (N.  S.)  243,  and  notes) ; 
Cruson  v.  City  of  Lebanon,  64  Or.  593  (131  Pac.  316). 
In  the  latter  case  the  improvements  made  on  the  line 
of  an  alley  consisted  of  putting  out  three  cherry  trees, 
planting  flowers  and  shrubbery,  and  growing  a  large 
maple  tree,  and  it  was  held  that  they  were  not  of  suffi- 
cient value  or  importance  to  authorize  an  application 
of  the  rule  of  an  estoppel  in  pais.    The   authorities 
there  cited  are  so  much  in  point,  and  the  reason  given 
for  the  legal  principle  asserted  is  so  cogent,  that  it  is 
unnecessary  to  refer  to  them.     The  decision  in  that 
case  is  controlling  herein. 

It  follows  that  the  decree  should  be  affirmed,  and  it 
is  so  ordered.  Affibmed. 
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Ari^ed  J^ily  23,  modified  September  15,  1914. 

PERKINS  V.  PERKINS. 

(148  Pae.  995.) 

Dlyorce— Syld«Be»— Welitbt  aad  Bnflleieney— DeeertlOB. 

1.  In  a  suit  for  diyorce,  tbe  weight  of  the  evidence  held  to  show 
that  defendant  did  not  willfullj  desert  plaintiff,  but  had  a  lawful 
reaeon  for  eeparating  from  him. 

[As  to  desertion  as  ground  for  divoree,  see  note  in  119  Am.  St. 
Rep.  617.] 

Divorce— Alimony — luom  aad  Proof. 

2.  Where  a  wife  seeking  a  divorce  fails  to  include  in  the  complaint 
a  description  of  certain  real  property  of  her  husband,  she  waives  all 
right  thereto,  and  the  court  cannot  grant  her  any  part  of  such  property. 

[As  to  proper  proportion  of  husband's  estate  to  be  awarded  to 
wife  as  permanent  alimony,  see  note  in  Ann.  Gas.  1914D,  319.] 

Appeal  and  Error— ]l«?lew-~8copo  aad  Bzteat. 

3.  Under  Section  550,  L.  O.  L.,  authorizing  an  appeal  from  the 
whole  decree  or  from  a  specified  part  thereof,  where  the  notice  of 
appeal  specifies  a  part  of  the  decree,  and  does  not  mention  the  decree 
relating  to  costs  and  disbursements  of  the  lower  court,  the  part  relat- 
ing to  costs  cannot  be  reviewed. 

Appeal  aad  Error— Sevlew— Scope  aad  Bzteat. 

4.  tTnder  Sections  509,  570,  L.  O.  L.,  providing  for  the  filing  of  a 
statement  of  costs  and  disbursements,  objeetione  thereto,  a  hearing 
thereon,  and  a  judgment  and  appeal  therefrom  as  in  other  cases,  an 
objection  to  the  allowan-ce  of  two  items  of  costs  will  not  be  reviewed 
on  an  appeal  from  the  principal  decree.  ^ 

[As  to  writs  of  error,  their  scope  and  effect,  see  note  in  91  Am. 
Dec.  193.] 

From  Coos :  John  S.  Coke,  Judge. 

This  is  a  suit  by  Fred  N.  Perkins  against  Ida  M. 
Perkins  for  a  divorce.  From  a  decree  for  defendant, 
plaintiff  appeals.  The  facts  are  fully  set  forth  in  the 
opinion  of  the  court.  Modifibd. 

For  appellant  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  O.  T.  Treadgald. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oeorge  P.  Topping. 
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Department  1.  Mb.  Justicb  Bamsey  delivered  the 
opinion  of  the  court. 

This  is  a  suit  for  divorce,  etc.  The  plaintiff  asks  for 
a  divorce  on  the  ground  of  desertion.  The  defendant 
denies  the  desertion,  and  prays  that  she  may  be 
granted  a  divorce  and  one  third  of  certain  real  prop- 
erty belonging  to  the  plaintiff,  on  tiie  ground  of  alleged 
cruel  and  inhuman  treatment  of  her  by  the  plaintiff. 

The  parties  were  married  at  Polo,  Illinois,  on  August 
25,  1880,  34  years  ago,  and  they  have  resided  in  Coos 
Coimty  about  23  years.  They  are  past  middle  age  and 
have  grandchildren  old  enough  to  be  in  school.  They 
resided  in  Baker  County  before  going  to  Coos  County. 
This  suit  was  commenced  on  May  12,  1913.  The  par- 
ties lived  together  as  husband  and  wife  until  about 
August  25,  1910,  at  which  time  the  plaintiff  contends 
that  the  defendant  wrongfully  and  willfully  deserted 
him.  It  is  certain  that  the  defendant  separated  from 
him  at  that  time,  and  she  has  not  lived  with  him  as  his 
wife  since. 

The  complaint  charges  desertion  in  proper  form. 
The  answer  denies  the  desertion,  and  sets  up  a  counter- 
claim for  divorce  on  the  ground  of  cruel  and  inhuman 
treatment.  The  new  matter  of  the  answer  is  denied 
by  the  reply.  The  answer  described  certain  lands  be- 
longing to  the  plaintiff,  and  alleges  that  they  are  worth 
not  less  than  $10,000,  and  that  they  are  encumbered  by 
mortgage  for  the  sum  of  $2,100,  and  asks  that  she  be 
given  an  undivided  one  third  of  said  lands  in  fee  sim- 
ple, in  addition  to  a  divorce. 

The  court,  below,  after  hearing  the  evidence  offered 
by  the  parties,  made  findings  and  rendered  a  decree 
against  the  plaintiff  and  in  favor  of  the  defendant,  but 
required  the  defendant  to  pay  the  costs  and  disburse- 
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ments  in  the  court  below.  The  court  below  found  that 
the  defendant  was  not  guilty  of  willful  desertion,  and 
that  the  plaintiff  had  been  guilty  of  cruel  and  inhuman 
treatment  of  the  defendant,  and  granted  the  latter  a 
divorce. 

No  questions  arise  on  the  pleadings,  and  hence  it  is 
not  necessary  to  set  out  the  allegations  thereof.  We 
have  read  and  considered  carefully  the  evidence  and 
the  arguments  for  the  respective  parties,  and  the  law 
bearing  upon  the  case.  It  is  clear  from  the  evidence 
that  the  defendant  was  guilty  of  desertion,  utdess  the 
treatment  of  her  by  the  plaintiff  was  of  such  a  char- 
acter as  to  justify  her  in  separating  from  him  and  re- 
fusing  to  live  with  him  as  his  wife.  We  think  that  it 
would  subserve  no  good  purpose  to  spread  upon  the 
record  a  statement  of  the  material  evidence.  It  will 
be  sufficient  to  state  our  conclusions  from  the  evidence. 

1.  It  is  shown  by  the  evidence  that  the  plaintiff  and 
the  defendant  are  substantial,  industrious  citizens  of 
their  community,  and  that  the  plaintiff  was  a  good  pro- 
vider for  his  family.  Their  children  live  near  them. 
From  time  to  time,  for  many  years,  disagreements 
arose  between  them  concerning  various  matters,  and 
quarrels  resulted  and  vigorous  language  was  fre- 
quently used.  The  evidence  seems  to  show  that  the 
plaintiff  was  very  firm  in  his  opinions  and  quite  irri- 
table,  and  that  he  deemed  it  his  duty  to  dominate  mat- 
ters about  his  house  and  family.  The  evidence  shows 
that,  when  differences  arose  between  him  and  the  de- 
fendant, he  was  very  argumentative  concerning  them, 
and  that  he  wanted  to  argue  the  matter  until  it  was 
settled,  and  that  he  did  not  consider  a  question  settled 
until  it  was  determined  in  accordance  with  his  conten- 
tion. This  is  shown  by  the  evidence  of  members  of  his 
family  and  others.    His  irritability  and  contentious- 
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ness  may  have  been  aggravated  by  growing  years  and 
infirmity.  He  has  been  in  his  later  years  a  cripple. 
His  son  and  daughter  and  son  in  law,  and  his  daughter 
in  law  and  three  other  persons,  who  were  not  related 
to  him,  but  had  been  about  his  house,  were  the  wit- 
nesses, and  to  a  large  extent  they  corroborate  the  evi- 
dence of  the  defendant.  His  son,  however,  admits  that 
he  was  not  always  at  fault  in  the  family  quarrels,  and 
that  the  defendant  began  some  of  them.  The  children 
appear  to  be  in  full  sympathy  with  the  defendant,  their 
mother,  and  against  their  father,  in  this  matter.  They 
have  given  a  large  part  of  the  evidence  for  the 
defendant. 

According  to  the  evidence  there  was  a  large  amount 
of  argument  and  quarreling  between  the  parties,  and 
this  resulted  in  hot  words  and  the  calling  of  oppro- 
brious names  and  the  making  of  accusations  of  sup- 
posed misconduct.  We,  of  course,  cannot  know  what 
the  true  facts  are  as  to  the  conduct  of  the  parties 
toward  each  other.  We  are  constrained  to  determine 
the  matters  according  to  the  weight  of  the  evidence 
given.  The  case  is  a  sad  one,  and  we  regret  to  have  to 
decide  it.  In  cases  of  this  kind,  the  children  sometimes 
take  sides,  and,  without  intending  to  be  untruthful,  so 
color  their  evidence  as  to  magnify  greatly  the  faults 
of  the  parent  against  whom  they  testify.  But  courts 
can  decide  only  in  favor  of  the  party  on  whose  side 
evidence  preponderates.  In  this  case,  the  weight  of 
the  evidence  is  in  favor  of  the  defendant,  and  it  shows 
that  the  defendant  did  not  willfully  desert  the  plain- 
tiff, but  that  she  had  what  appears  from  the  evidence 
to  have  been  a  lawful  reason  for  separating  from  him, 
and  hence  we  hold  that  the  plaintiff  is  not  entitled  to  a 
decree  of  divorce. 

TS  Or.— 20 
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We  find,  also,  from  the  evidence,  that  the  plaintiflf 
was  guilty  of  cruel  and  inhuman  treatment  of  the  de- 
fendant, as  stated  in  the  answer.  We  do  not  find  that 
he  was  guilty  of  everything  alleged  in  the  answer,  but 
of  enough  thereof  to  constitute  cruel  and  inhuman 
treatment  within  the  meaning  of  our  statute  relating 
to  divorces  as  heretofore  construed  by  this  court.  It 
is  not  necessary  to  set  forth  in  this  opinion  the  acts 
constituting  the  cruel  and  inhuman  treatment  They 
are  sufficiently  set  forth  in  the  answer,  and  detailed  in 
the  evidence  and  in  the  findings  of  the  court  below. 
We  approve  those  findings,  except  as  to  the  real  prop- 
erty of  the  plaintiff. 

2.  The  court  below,  in  granting  to  the  defendant  a 
decree  of  divorce,  granted  her,  in  fee  simple,  an  un- 
divided  one-third  part  of  lands  belonging  to  the  plain- 
tiff, including  a  one-third  interest  in  the  west  half  of 
the  northwest  quarter  of  section  27,  in  township  29 
south,  range  14  west  of  the  Willamette  meridian. 
This  land  was  not  described  in  the  answer,  and  it  was 
not  mentioned  in  the  evidence.  The  rule  is  well  es- 
tablished in  this  state  that  where  a  party  to  a  divorce 
suit  asks  for  a  decree  of  divorce,  and  desires,  also,  to 
obtain  a  decree  for  one  third  of  the  real  property 
owned  in  fee  by  the  adverse  party,  it  is  incumbent  on 
him  to  set  forth  in  his  pleading  a  description  of  such 
property  and  to  ask  for  a  decree  for  an  undivided  one 
third  thereof,  and,  if  he  fails  to  do  so,  he  waives  all 
right  thereto,  and  the  court  has  no  power  to  grant  him 
any  part  of  such  property:  Bamford  v,  Bamford, 
4  Or.  30;  Wetmore  v.  Wetmore,  5  Or.  469;  Houston  v. 
Timmerman,  17  Or.  506  (21  Pac.  1037, 11  Am.  St.  Rep. 
848,  4  L.  R.  A.  716) ;  Hall  v.  Hall,  9  Or.  453;  Ross  v. 
Ross,  21  Or.  9  (26  Pac.  1007) ;  Senkler  v.  Berry,  52  Or. 
212  (96  Pac.  1070).    The  decree  of  the  court  below,  in 
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80  far  as  it  attempted  to  grant  to  the  defendant  a  part 
of  the  west  half  of  the  northwest  quarter  of  section  27 
in  township  29  south,  range  14  west  of  the  Willamette 
meridian,  is  invalid,  and  said  decree  will  be  so  modified 
as  to  omit  all  reference  to  said  parcel  of  land. 

3.  The  court  below,  owing  to  the  fact  that  the  plain- 
tiff owes  more  than  $4,000,  required  the  defendant  to 
pay  the  costs  and  disbursements  of  the  plaintiff  in  the 
court  below.  The  plaintiff  filed  a  cost  bill  containing 
a  statement  of  his  costs  and  disbursements.  The  items 
aggregated  $172.  Among  the  items  so  claimed  was 
one  of  $85  for  money  paid  the  reporter  for  a  copy  of 
the  evidence  in  the  case,  and  an  item  of  $50  that  the 
court  below  required  the  plaintiff  to  pay  to  the  defend- 
ant as  expense  money.  The  defendant  filed  objections 
to  both  of  these  items,  and  when  the  court  below  passed 
thereon  it  disallowed  both  of  them.  The  decision  of 
the  court  disallowing  said  items  was  made  and  entered 
some  time  after  said  decree  of  divorce  was  rendered. 
The  plaintiff  assigns  the  disallowance  of  said  items  of 
disbursements  as  error,  and  in  his  brief  he  seeks  to 
have  said  decision  reviewed  on  this  appeal  from  the 
decree  granting  said  divorce.  The  plaintiff 's  notice  of 
appeal,  omitting  the  title  of  the  suit,  the  address  to 
the  defendant  and  her  attorney,  and  the  signature,  is 
as  follows: 

"Notice  is  hereby  given  that  the  appellant,  Fred  N. 
Perkins,  hereby  appeals  to  the  Supreme  Court  of  the 
State  of  Oregon  from  that  part  of  the  order  and  decree 
of  the  above-entitled  Circuit  Court,  made  and  entered 
on  the  20th  day  of  October,  1913,  in  the  above-entitled 
cause,  dismissing  plaintiff's  complaint  and  granting 
defendant  a  decree  of  divorce  at  the  prayer  of  her 
cross-complaint  and  decreeing  her  to  be  the  owner  of  a 
one-third  interest  in  the  real  estate  of  plaintiff. ^^ 
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This  notice  limits  the  appeal  to  that  part  of  the  de- 
cree dismissing  the  plaintiff's  complaipt  and  granting 
the  defendant  a  divorce  and  one-third  interest  in  the 
real  property  of  the  plaintiff.  It  does  not  mention  the 
decree  against  the  defendant  for  the  costs  and  dis- 
bursements of  the  court  below,  nor  does  it  in  any  man- 
ner refer  to  the  decision  of  the  court  disallowing  the 
two  items  of  the  plaintiff's  cost  bill  referred  to  supra. 
A  party  to  a  decree  may  appeal  from  the  whole  decree 
or  only  from  a  specified  part  thereof  (Section  550, 
L.  0.  L.),  and  where  the  appeal  is  from  only  a  part  of 
the  decree,  the  appellate  court  can  review  only  the  part 
of  the  decree  appealed  from.  This  appeal  is  from 
only  a  part  of  the  decree,  and  hence  we  can  review  only 
the  part  from  which  the  plaintiff  appeals.  The  other 
portion  of  the  decree  must  stand  as  it  was  entered  by 
the  trial  court.  That  part  of  the  decree  relating  to 
costs  was  not  appealed  from. 

4.  But  there  is  another  reason  why  we  cannot  review 
the  decision  of  the  trial  court  disallowing  the  plain- 
tiff's two  items  of  disbursements  referred  to  supra. 
Section  569,  L.  0.  L.,  provides  for  the  filing  of  a  state- 
ment of  costs  and  disbursements  which  a  party  is  en- 
titled to  recover.  It  provides,  also,  for  filing  objec- 
tions thereto,  and  it  declares,  inter  alia,  that: 

''The  statement  of  disbursements  and  the  objections 
thereto  constitute  the  only  pleadings  required  on  the 
question  of  taxation  and  allowance  of  costs  and  dis- 
bursements, and  they  shall  be  subject  to  the  right  of 
amendment  like  pleadings  in  other  cases." 

Section  570,  L.  O.  L.,  is  as  follows : 

''As  soon  as  convenient  after  objections  are  filed 
against  a  statement  of  disbursements,  the  court,  or 
judge  thereof,  in  which  the  *  *  suit  *  *  is  pending, 
shall,  without  a  jury,  proceed  to  hear  and  determine  all 
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the  issues  involved  by  the  statement  and  objections  as 
to  costs  and  disbnrsements.  At  snch  hearing  the  conrt 
or  judge  may  examine  any  record  or  paper  on  file  in 
the  cause,  and  either  party  may  produce  relevant  or 
competent  testimony,  either  orally  or  by  deposition,  or 
otherwise,  to  sustain  the  issues  on  his  behalf.  Either 
party  may  except  to  the  ruling  of  the  court  or  judge 
upon  any  question  of  law  made  at  such  hearing,  and 
the  same  shall  be  embodied  in  a  bill  of  exceptions,  as  in 
other  cases.  As  soon  as  convenient  after  the  hearing, 
the  court  or  judge  thereof  shall  make  and  file  with  the 
clerk  of  the  court  a  correct  itemized  statement  of  the 
costs  and  disbursements  as  allowed  by  the  court  or 
judge,  and  shall  render  judgment  thereon  accordingly 
for  the  party  in  whose  favor  the  same  are  allowed ;  and 
no  other  finding  or  conclusion  of  law  or  fact  shall  be 
necessary,  and  the  same  shall  be  final  and  conclusive  as 
to  all  questions  of  fact.  *  *  An  appeal  may  be  taken 
from  the  decision  and  judgment  of  the  court,  or  judge 
thereof,  on  the  allowance  and  taxation  of  costs  and 
disbursements  on  questions  of  law  only  as  in  other 
cases,  and  on  such  appeal  the  statement  of  disburse- 
ments, the  objections  thereto,  the  statement  of  costs 
and  disbursements  as  filed  by  the  court  or  judge,  the 
jiulgment  or  decree  rendered  thereon,  and  the  bUl  of 
exceptions,  if  any,  shall  constitute  the  judgment-roll/' 

This  section  as  it  now  is  was  passed  by  the  legisla- 
ture in  1903 :  See  Laws  1903,  pp.  209,  210.  It  mate- 
rially changed  the  practice  in  the  taxation  of  costs  and 
disbursements.  Under  the  law  as  it  now  stands,  pro- 
ceedings for  the  taxation  of  costs  and  disbursements 
constitute  a  proceeding  of  itself.  The  cost  bill  and  the 
objections  thereto  constitute  the  pleadings.  A  bill  of 
exceptions  is  provided  for,  and  the  cost  bill,  the  objec- 
tions thereto,  the  statement  of  costs  and  disbursements 
as  filed  and  allowed  by  the  court  or  judge,  the  judg- 
ment or  decree  rendered  thereon  and  the  bill  of  excep- 
tions, if  there  be  one,  constitute  the  judgment-roU. 
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The  decision  of  the  court  or  judge  is  called  a  judgment 
or  a  decree,  as  the  case  may  be.  The  proceeding  is 
complete  in  itself,  and  it  terminates  in  a  judgment  or  a 
decree  separate  from  the  judgment  or  decree  in  the 
action  or  suit,  and  it  is  rendered  subsequently  to  the 
rendition  of  the  judgment  or  decree  in  the  action  or 
suit  out  of  which  it  grows.  The  judgment  or  decree 
in  the  action  or  suit  is  separate  from  the  judgment  or 
decree  rendered  in  the  taxation  of  costs.  This  section 
provides  for  an  appeal  from  the  judgment  or  decree 
rendered  in  the  taxation  of  costs  on  questions  of  law 
only  ''as  in  other  cases.''  This  section  and  the  one 
preceding  it  form  a  code  of  procedure  for  the  taxation 
of  costs  and  disbursements  and  for  appeals  in  such 
proceedings. 

It  seems  clear  to  us  that,  where  objections  are  filed 
to  cost  bills  and  either  party  desires  to  appeal  from  the 
decision  of  the  court  or  judge  thereon,  he  must  appeal 
from  the  judgment  or  the  decree  rendered  in  the  pro- 
ceedings for  the  taxation  of  costs,  and  that,  on  an  ap- 
peal from  the  main  judgment  or  decree  in  an  action  or 
a  suit,  the  decision  of  the  court  rendered  subsequently 
in  the  proceeding  for  the  taxation  of  costs  cannot  be 
reviewed.  Of  course,  if  a  court  in  an  action  at  law 
should  render  a  judgment  for  costs  against  the  defend- 
ant where  the  law  required  the  judgment  to  be  ren- 
dered against  the  plaintiff,  such  an  error  could  be  cor- 
rected on  an  appeal  from  that  judgment,  because  such 
a  judgment  would  be  clearly  erroneous.  But  where 
the  court  properly  renders  a  judgment  or  a  decree 
against  a  party,  and  a  cost  bill  is  filed  by  the  other 
party,  and  the  person  against  whom  the  judgment  or 
the  decree  is  rendered  files  objections  to  some  or  all 
of  the  items  of  the  cost  bill,  and  the  court  or  judge 
hears  such  objections  and  renders  a  judgment  or  a  de- 
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cree  in  said  proceeding,  allowing  or  disallowing  some 
or  all  of  the  items,  and  the  losing  party  desires  to  ap- 
peal from  that  decision,  he  must  appeal  from  the  judg- 
ment or  decree  rendered  in  that  proceeding  for  the 
taxation  of  costs,  and  not  from  the  main  judgment  or 
decree  rendered  in  the  action  or  the  suit. 

For  the  reason  that  the  plaintiff  did  not  appeal  from 
the  decree  rendered  in  the  proceedings  for  the  taxa- 
tion of  costs,  we  hold  that  we  cannot  review  the  de- 
cision of  the  court  below  disallowing  the  two  items  of 
disbursements  referred  to  supra. 

The  decree  of  the  court  below  is  affirmed,  except  as 
to  that  part  thereof  decreeing  to  the  defendant  an  un- 
divided one-third  part  of  the  west  half  of  the  north- 
west quarter  of  section  27  in  township  29  south,  range 
14  west,  of  the  Willamette  meridian,  and  the  decree 
as  to  property  recovered  by  the  defendant  is  so  modi- 
fied as  to  eliminate  therefrom  all  mention  of  said  par- 
cel of  land.  In  all  other  respects,  said  decree  is 
affirmed.  Neither  party  is  allowed  any  costs  or  dis- 
bursements in  this  court. 

This  cause  is  remanded  to  the  court  below,  with 
directions  to  enter  a  decree  in  accordance  with  this 
opinion.  Modified. 

Mb.  Justice  Eakin,  Mb.  Justice  Moobe  and  Mb.  Jus- 
tice Burnett  concur. 
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CLEARWATER  v.  FORREST.* 

(143  Pae.  998.) 

Fraud— Action— Qnestioii  for  Jury. 

1.  In  an  action  for  deceit  in  representing  that  a  horse  sold  plaintiff 
was  sound  and  did  not  have  the  heaves,  evidenee  held  to  present  ques- 
tion for  the  jury  whether  defendant  made  the  alleged  representations. 

[As  to  actions  to  reeorer  for  false  representations,  see  note  in 
18  Am.  St.  Bep.  555.] 

BalM— VaUdltgr  of  Oontract— Fraud. 

2.  Though,  if  an  animal  has  any  latent  defeet  or  unsoundness  affect* 
ing  his  usefulness  or  salability,  the  seller  should  make  it  known,  and 
for  his  failure  to  do  so  he  will  be  liable  in  damagea,  yet  a  mere 
honest  expression  of  opinion,  though  the  seller  be  mistaken,  is  not  such 
a  constructive  fraud  as  will  avoid  sale. 

[As  to  effect  of  fraudulent  concealment  by  vendor,  see  note  in 
15  Am.  Dec.  106.] 

Fraud— Actionfl—In«trttctlODB. 

3.  In  an  action  for  fraud  in  representing  that  a  horse  sold  to 
plaintiff  was  sound,  an  instruction  that  it  is  not  necessary  to  show 
that  defendant  intended  to  deceive  plaintiff,  nor  is  plaintiff  required 
to  show  that  defendant  knew  the  representations  to  be  false,  but  that 
plaintiff  might  rely  on  the  representations  made,  is  faulty  in  assuming 
that  representations  were  made,  in  failing  to  distinguish  between  a 
mere  expression  of  opinion  and  false  representation,  and  in  failing  to 
state  that  plaintiff  must  have  believed  the  representation  and  acted 
upon  it. 

[As  to  what  defects  constitute  breaches  of  warranty  of  sound- 
ness, see  note  in  53  Am.  Dec.  173.] 

Fraud— Actlonfl—InBtmctloDB. 

4.  In  an  action  for  fraud  in  representing  that  a  horse  sold  plaintiff 
was  sound,  an  instruction  that  if  the  horse  was  diseased,  and  defendant 
stated  to  plaintiff  that  it  was  sound  or  was  all  right,  the  jury  should 
find  for  plaintiff,  was  properly  refused,  as  ignoring  the  principle  that 
the  buyer  must  have  acted  on  the  representations. 

[As  to  what  constitutes  warranty,  see  note  in  94  Am.  St.  Bep. 
209.] 

Trial— Instructions— Application  to  Ploading. 

5.  In  an  action  for  fraud  in  representing  that  a  horse  was  sound, 
where  it  was  not  pleaded  that  the  unsound  condition  of  the  horse 
was  concealed,  an  instruction  that  if  the  animal  had  any  latent 
disease  or  defect  unknown  to  the  plaintiff,  but  known  to  defendant,  it 
was  defendant's  duty  to  disclose  its  existence,  was  properly  refusedL 

*0n  the  queetion  whether  statement  made  without  knowledge  of 
falsity  is  ground  for  action  for  fraud,  see  note  in  18  L.  B.  A.  (N.  3.) 
379. 
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From  Marion:  Percy  B.  Kelly,  Judge. 

Department  2.  Statement  by  Mb.  Chief  Jtjsticb 
McBridb. 

This  is  an  action  by  J.  C.  Clearwater  against  Clar- 
ence Forrest,  and  was  originally  brought  in  justice's 
court  to  recover  damages  for  alleged  false  representa- 
tions as  to  the  soundness  of  a  horse  sold  or  traded  by 
defendant  t6  plaintiff.    The  complaint  alleged : 

"That  in  order  to  induce  plaintiff  to  purchase  said 
horse,  defendant  did,  at  the  time,  knowingly  and 
falsely  represent  to  said  plaintiff  that  said  horse  was 
sound  in  every  way,  and  especially  that  the  said  horse 
did  not  have  lie  heaves.  *  *  That,  relying  on  said  rep- 
resentations of  defendant,  plaintiff  was  induced  to  pur- 
chase said  horse.  *  *  That  the  said  horse  has  the 
heaves,  and  did  have  the  heaves  at  the  time  plaintiff 
purchased  said  horse.  *  *  That  defendant  knew  said 
horse  had  the  heaves,  or  represented  said  horse  sound 
with  reckless  disregard  as  to  whether  he  was  sound  or 
not.  •  •  That  by  reason  of  the  unsound  condition  of 
said  horse  plaintiff  has  suffered  damage  to  the  amount 
of  $50.'' 

These  allegations  of  the  complaint  were  denied,  and 
upon  trial  in  justice's  court  there  was  a  verdict  for 
defendant,  and  thereafter,  upon  trial  of  the  case  on 
appeal  to  the  Circuit  Court,  there  was  also  a  verdict 
and  judgment  for  defendant,  from  which  plaintiff 
appeals.  Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Mclnturff  <&  Mclnturff^  with  an  oral  argument 
by  Mr,  Herman  F.  Mclnturff. 

For  respondent  there  was  a  brief  and  an  oral  argu* 
moit  by  Mr.  Walter  G.  Winslow. 
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Opinion  by  Mb.  Chief  Justice  McBbide. 

1.  This  appeal  presents  two  questions:  (1)  Whether 
the  court  erred  in  refusing  plaintiff's  motion  to  direct 
a  verdict. in  his  favor;  and  (2)  whether  the  court  erred 
in  refusing  to  give  certain  instructions  requested  by 
plaintiff,  and  hereinafter  to  be  considered.  Before 
discussing  the  first  proposition,  it  will  be  necessary  to 
analyze  the  pleadings  to  ascertain  exactly  the  issue 
therein  presented.  As  will  be  seen,  the  complaint  pre- 
sented a  plain  charge  of  deceit,  consisting  of  alleged 
affirmative  false  representations  that  the  horse  was 
sound  and  did  not  have  the  heaves.  There  is  no  alle- 
gation of  fraudulent  concealment  of  a  latent  defect, 
so  that  the  whole  issue  turns  upon  whether  the  defend- 
ant made  the  affirmative  representations  charged  in 
the  complaint  and  whether  those  representations  were 
false.  The  plaintiff  testifies  that  he  asked  defendant 
whether  the  horse  had  the  heaves,  and  was  answered 
that  he  had  not.  The  defendant  and  his  wife  testify, 
in  substance,  that  when  the  question  was  asked  defend- 
ant replied,  ''I  don't  know;  I  don't  think  so."  Both 
these  witnesses  testify  positively  that  they  did  not 
know  that  the  animal  had  the  heaves,  and  several 
neighbors  familiar  with  the  horse,  including  the  black- 
smith, who  habitually  shod  him,  testify  that  they  never 
detected  any  symptom  of  such  disorder.  The  evidence 
of  veterinary  surgeons  and  others  indicates  strongly 
that  the  animal  had  the  disease,  and  to  such  an  extent 
that  one  familiar  with  horses  would  probably  have  de- 
tected it;  but  this  was  a  matter  exclusively  for  the 
jury,  and  they  had  a  right  to  accept  and  act  upon  de- 
fendant's statement  that  he  did  not  detect  it,  if  it  ex- 
isted, and  did  not  believe  that  the  animal  was  so 
affected,  but  supposed  that  such  infirmity  or  unsound- 
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ness  as  it  might  have  existed  was  the  result  of  an 
attack  of  distemper. 

2.  It  is  undoubted  law,  as  shown  by  the  decisions 
collated  in  appellant 's  brief,  that  if  an  animal  has  any 
latent  defect  or  unsoundness  affecting  his  usefulness 
or  salability,  it  is  the  duty  of  the  seller  to  make  known 
such  defect,  and  that  for  his  failure  to  do  so  he  will  be 
liable  in  damages  for  such  fraudulent  concealment: 
35  Cyc.  69,  70 ;  Walters  v.  Morgan,  3  De  Gex,  F.  &  J. 
713.  But  a  mere  honest  expression  of  opinion,  al- 
though the  seller  may  be  mistaken,  is  not  such  a  con- 
structive fraud  as  will  avoid  a  sale:  35  Cyc,  supra; 
Coddington  v.  Goddard^  16  Gray  (Mass.),  436.  What- 
ever opinion  the  members  of  this  body  might  have  as 
to  the  good  faith  of  defendant's  reply  to  plaintiff's 
question  as  to  whether  the  animal  had  the  heaves,  it 
was  the  privilege  of  the  jury  to  assume  that  it  was  an 
honest  expression  of  his  opinion.  Following  that 
often  quoted  provision  of  the  Constitution  which  pro- 
hibits us  from  interfering  with  the  verdict  of  a  jury 
where  there  is  any  evidence  to  support  it,  we  are  not 
at  liberty  to  substitute  our  own  judgment  for  theirs, 
upon  a  question  of  fact. 

3.  Counsel  for  plaintiff  asked  for  the  following  in- 
struction, which  was  refused : 

**It  is  not  necessary  to  show  that  Mr.  Forrest  at  the 
time  intended  to  cheat  or  deceive  Mr.  Clearwater  in 
the  sale,  nor  is  Mr.  Clearwater  required  to  show  that 
Mr.  Forrest  at  the  time  knew  the  representation  to  be 
false;  but  he  has  a  right  to  rely  upon  the  representa- 
tions or  affirmations  so  made.'' 

This  request  was  faulty,  in  that  it  assumes  that  rep- 
resentations were  made,  and  does  not  distinguish  be- 
tween a  mere  expression  of  opinion  and  a  false  repre- 
sentation, and  for  that  reason  might  tend  to  mislead  a 
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jury.  It  also  leaves  out  the  important  factor  in  every 
action  for  deceit,  namely,  that  the  plaintiff  must  have 
believed  the  representation  and  acted  upon  that  belief. 

4.  Another  instruction  requested  and  refused  reads 
as  follows : 

**Tou  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  horse  sold  to  Mr.  Clearwater  was  dis- 
eased, that  is  to  say,  if  he  was  wind-broken,  or  had 
what  is  commonly  called  the  'heaves'  or  *  thumps,'  at 
the  time  Mr.  Clearwater  purchased  him,  and  that  Mr. 
Forrest  stated  to  Mr.  Clearwater  that  the  horse  was 
sound,  or  that  the  horse  was  all  right,  you  will  find  for 
the  plaintiff.'* 

This  instruction  is  subject  to  the  same  criticism  as 
that  above  mentioned.  It  entirely  ignores  the  princi- 
ple that  in  actions  for  deceit  the  buyer  must  have 
relied  and  acted  upon  the  alleged  false  representation. 

5.  A  further  instruction  is  to  the  effect  that  if  the 
animal  had  any  latent  disease  or  defect  unknown  to 
the  plaintiff,  but  known  to  the  defendant,  it  was  the 
duty  of  defendant  to  have  disclosed  the  existence  of 
such  disease  or  defect  to  plaintiff.  As  before  ob- 
served, this  construction  presents  a  case  entirely  out- 
side the  pleadings,  and  was  properly  refused  for  that 
reason.  *' Where  plaintiff  alleges  that  false  repre- 
sentations were  made  in  respect  to  the  existence  of 
material  facts,  he  cannot  recover  upon  proof  of  fraudu- 
lent concealment  of  other  facts  which  ought  to  have 
been  disclosed":  20  Cyc.  106. 

Finding  no  substantial  error,  the  judgment  is 
affirmed.  Affibmed. 

Mb.  Justiob  Eakin,  Mb.  Justice  Bsah  and  Mb.  Jus- 
ziob  MoNabt  concur. 
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Argued  September  8,  affirmed  September  15,  1914. 

PORTLAND  V.  MILLER. 

(143  Pae.  1006.) 

ICmilcliMd  Corporations— Obstraction  of  Street — Bolt  to  Enjoin.— Plead- 
ini^— -Iflsaea  and  Proof. 

1.  In  a  suit  to  enjoin'  the  maintenance  of  buildings  and  fences 
aerooB  a  street  which  had  formerly  been  owned  by  defendants,  testi- 
mony on  behalf  of  defendants  that  they  did  not  intend  to  dedicate 
the  part  of  the  street  where  their  house  was  situated  is  inadmissible, 
where  it  is  not  pleaded. 

[As  to  right  of  private  individual  temporarily  to  obstruct  street, 
see  note  in  1  Am.  St.  Bep.  840.] 

Mnnicipal  Oorporations— Btreete    BrtoppeL 

2.  Though  defendants  occupying  a  portion  of  a  street  have  made 
Taluable  improvements  thereon  for  several  years,  the  city  is  not 
stopped  to  enjoin  their  maintenance  by  its  failure  to  eject  defendant 
at  an  early  date. 

[As  to  taxpayers'  remedies  for  illegal  corporate  acts,  see  note  in 
2  Am.  St.  Bep.  92.] 

From  Multnomah :  Frank  M.  Calkiks,  Judge. 

Department  2.  Statement  hj  Mb.  Chief  Justice 
McBbide. 

This  is  a  suit  by  the  City  of  Portland  against  Arthur 
F.  Miller  and  Jennie  R.  Miller,  to  enjoin  the  mainte- 
nance of  certain  buildings  and  fences  across  an  alleged 
street  called  Miller's  Avenue,  in  the  City  of  Portland. 
Plaintiff  alleges  that  on  December  14, 1893,  defendants 
platted  and  dedicated  in  due  form  a  certain  addition 
to  the  City  of  Sellwood,  which  is  now  included  within 
the  City  of  Portland,  designated  as  Miller's  Addition 
to  Sellwood ;  that  said  dedication  was  duly  accepted  by 
the  City  of  Portland  on  behalf  of  the  public,  and  that 
the  streets  therein  designated  have  been  and  now  are 
public  streets  of  the  City  of  Portland ;  that  among  the 
streets  so  designated  is  Miller's  Avenue,  and  that 
thereafter  defendants  sold  lots  in  said  addition,  includ- 
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ing  lots  abutting  upon  Miller  *s  Avenue,  with  reference 
to  said  plat ;  that  since  the  14th  day  of  December,  1893, 
the  defendants  have  knowingly  and  unlawfully  main- 
tained in  Miller's  Avenue  a  dwelling-house,  a  fence 
across  said  street,  and  also  trees  and  shrubbery 
thereon,  rendering  it  impossible  for  the  public  to  use 
the  street  at  that  point. 

The  defendants  answered,  admitting  the  platting 
and  dedication  of  the  street,  the  acceptance  of  said 
dedication  by  the  city,  the  sale  of  lots  with  reference 
to  the  street,  and  the  maintenance  of  the  obstructions, 
but  denied  that  the  maintaining  thereof  was  unlawful 
or  that  said  obstructions  constituted  a  nuisance. 

The  answer  by  way  of  estoppel  sets  up  the  follow- 
ing facts : 

''That  said  defendants  have,  at  all  times  since  the 
14th  day  of  December,  1893,  maintained  a  certain 
frame  building,  used  by  defendants  as  a  dwelling- 
house,  of  the  dimensions  of  about  55  feet  by  32  feet  in 
size,  in  and  upon  that  portion  of  said  Miller's  Avenue 
which  lies  between  Milwaukee  Street  and  East  Six- 
teenth Street ;  that  the  actual  location  of  said  dwelling- 
house  is  shown  on  that  certain  plat  hereinbefore  re- 
ferred to,  and  that  said  plat  indicates  said  Miller's 
Avenue  as  laid  out  and  dedicated  to  the  public,  and  the 
rectangle,  in  red  ink,  on  said  map  and  plat  shows  the 
location  of  defendants'  house;  that  defendants  since 
said  above  date  have  also  maintained  fences  across 
said  Miller's  Avenue  at  Milwaukee  Street  and  East 
Sixteenth  Street,  and  have  also  maintained  certain 
trees  and  shrubbery  upon  said  portion  of  said  Miller's 
Avenue;  that  said  defendants,  during  all  these  years 
since  1893,  have  spent  many  hundreds  of  dollars  in 
improving  said  premises  by  constructing  a  new  build- 
ing thereon  and  by  adding  to  and  improving  their  said 
dwelling-house  and  by  planting  much  additional  shrub- 
bery thereon,  which  said  shrubbery  and  said  trees  dur- 
ing said  years  have  grow^  to  be  of  great  value;  that 
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said  dwelling-house  has  been  the  home  of  said  defend- 
ants for  all  these  years  since  1893,  and  many  years 
prior  thereto  (that  said  defendants'  children  were 
reared  therein  and  the  associations  and  memories  con- 
nected with  said  premises  are  near  and  dear  to  said 
defendants) ;  that  to  lose  the  possession  of  said  prem- 
ises would  cause  said  defendants  irreparable  loss  and 
injury  (as  well  as  cause  them  great  sorrow  in  their  de- 
clining years) ;  *  *  that  during  all  the  years  since  the 
14th  day  of  December,  1893,  said  plaintiff  has  never,  at 
any  time,  made  any  use  of  said  premises,  or  attempted 
to  make  any  use  of  said  premises,  or  made  any  objec- 
tion to  said  defendants  using  said  premises  until  about 
the day  of  November,  1912,  neither  has  said  plain- 
tiff exercised  any  right  of  ownership  or  control  over 
said  premises  during  all  of  said  period  of  time  of  about 
19  years,  but  on  the  contrary  has  permitted  said  de- 
fendants to  remain  in  the  quiet  ^nd  peaceable  enjoy- 
ment of  the  same  and  to  spend  their  substance  in  mak- 
ing additional  improvements  thereon;  *  *  that  said 
plaintiff  ought  not  to  be  admitted  to  allege  the  making 
and  filing  said  plat,  or  the  dedication  to  the  public  of 
the  said  premises  in  controversy,  or  that  said  defend- 
ants have  sold  lots  with  reference  to  said  platting,  or 
that  said  plaintiff  accepted  said  premises  on  behalf  of 
the  public  as  a  street,  or  that  said  plaintiff  is  now  the 
lawful  owner  of  said  street  or  easement  in  said  street, 
or  that  said  defendants  have  knowingly  and  unlaw- 
fully maintained  said  dwelling-house  and  said  shrub- 
bery on  said  premises,  or  that  the  maintenance  of  the 
said  dwelling-house  and  said  shrubbery  is  illegal  and 
constitutes  a  continuing  trespass  and  a  public  nui- 
sance, or  that  plaintiff  on  the day  of  November, 

1912,  notified  and  requested  said  defendants  to  remove 
said  dwelling-house  and  said  shrubbery,  or  that  said 
defendants  have  neglected  and  refused  to  remove  said 
dwelling-house  and  said  shrubbery.'' 

The  cause  was  put  at  issue  by  a  reply,  and  upon  the 
hearing  there  was  a  decree  for  the  plaintiff,  from 
which  defendants  appeal.  Affibmed. 
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For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Geo.  P.  Lent. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr.  Henry 
A.  Davis,  Deputy  City  Attorney,  with  an  oral  argu- 
ment by  Mr.  Davis. 

Opinion  by  Mr.  Chief  Justicb  MgBbidb. 

1.  Upon  the  trial  the  defendants  claimed,  and  intro- 
duced testimony  which  tended  to  show  that  they  did 
not  intend  to  dedicate  that  part  .of  the  street  where 
their  house  was  then  and  now  is  situated ;  but  there  is 
no  pleading  to  sustain  this  testimony,  and  it  was  im- 
properly admitted.  It  amounted  to  a  collateral  at- 
tempt without  pleading  to  impeach  the  plat,  which 
cannot  be  permitted :  Christian  v.  Eugene,  49  Or.  170 
(89  Pac  419). 

2.  The  city  is  not  estopped  by  reason  of  its  failure 
to  eject  the  defendants  at  an  earlier  date.  It  is  re- 
marked in  Oliver  v.  Synhorst,  58  Or.  582  (109  Pac.  762, 
115  Pac.  594) : 

' '  In  the  smaller  towns  of  this  state,  it  is  not  unusual 
for  streets  in  remote  districts  to  remain  unopened  and 
unimproved  until  they  become  sufficiently  populous  to 
justify  levying  assessments  upon  adjoining  property 
to  improve  them.  To  require  a  city  to  open  and  im- 
prove all  its  streets  at  once,  without  reference  to  the 
need  of  such  improvement,  at  the  peril  of  forfeiting 
them,  would  be  absurd,  as  a  matter  of  public  policy, 
and  would,  if  carried  out,  prove  an  intolerable  burden 
to  those  owning  lots  on  remote  and  unfrequented 
streets. ' ' 

While  this  addition  continued  to  be  thinly  populated, 
there  was  probably  no  occasion  to  use  the  street  in 
question ;  and  now  that  occasion  has  arisen  for  its  use. 
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citizens  who  bought  and  built  upon  the  faith  of  the 
plat  should  not  lose  their  right  to  use  the  street  be- 
cause the  city  authorities  did  not  open  it  before  such 
occasion  arose.  If  the  defendants  were  negligent  in 
the  preparation  of  the  plat^  they  should  suffer  the 
inconvenience  occasioned  thereby  rather  than  those 
persons  who  purchased  on  the  presumption  of  its 
correctness. 

The  decree  is  affirmed.  Affirmed. 

Mb.  Justice  Eakin^  Mb.  Justice  Bean  and  Mb.  Jus- 
tice McNaby  concur. 


8nbiiiitted  on  briefe  September  2,  reversed  September  15,  1914. 

WICKS  V.  SANBOBN. 

(143  Pac.  1007.) 

Judgment — ^Beg  Judicata — Directed  Verdict. 

1.  Under  Section  182,  L.  O.  L.,  authorizing  a  judgment  of  nonsuit 
when  the  plaintiff  fails  to  prove  a  eause  sufficient  to  be  submitted  to 
the  jury,  and  Section  184,  providing  that  an  action  is  dismissed  when 
a  nonsuit  is  given,  but  the  judgment  does  not  bar  another  action, 
a  directed  verdict  will  estop  plaintiff  from  maintaining  another  action 
for  the  same  cause,  though  a  nonsuit  does  not  necessarily  have  that 
effect. 

[As  to  when  compulsory  nonsuit  should  be  granted,  see  note  in 
24  Am.  Dee.  620.] 

Trial— Direction  of  Verdict. 

2.  Under  Article  YII,  Section  3,  of  the  Constitution,  guaranteeing  the 
right  of  trial  by  jury,  and  Section  157,  L.  O.  L.,  providing  that  trial 
by  jury  may  be  waived  by  failure  to  appear,  by  written  consent,  or 
by  oral  consent  in  open  court  entered  on  the  minutes,  a  motion  for 
directed  verdict  is  not  allowable  at  the  close  of  plaintiff's  case,  unless 
defendant  rests  his  case  and  waives  the  right  to  introduce  further 
evidence;  there  being  no  presumption  from  the  silence  of  defendant 
that  he  waives  the  right  of  trial  by  jury. 

Appeal  and  Error— Review— Amendment  Regarded  as  Made. 

3.  Under  Article  YII,  Section  3,  of  the  Constitution,  providing 
that  if  the  Supreme  Court  shall  be  of  opinion  that  it  can  determine 
what  judgment  should  have  been  entered  in  the  court  below,  it  shall 
direct  such  judgment  to  be  entered,  where  a  directed  verdict  was 

73  Or.— 21 
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granted  against  plaintiff  at  the  dose  of  his  evidence  without  waiver 
by  defendant  of  nie  right  to  a  jury  trial,  the  Supreme  Court  will  treat 
the  motion  for  directed  verdict  as  an  application  for  nonsuit. 

[As  to  right  of  court  to  direct  verdict  in  favor  of  one  code- 
fendant  at  dose  of  plaintiff's  case,  see  note  in  Ann.  Caa.  1912D, 
1061.] 

PrincipAl  and  Agont-~Qaetttoii  for  Jury. 

4.  In  an  action  for  the  value  of  services  in  preparing  plans  and 
specifications  for  a  dwelling-house,  evidence  held  to  present  a  question 
for  the  jury  whether  a  contractor  was  authorized  by  defendant  to  con- 
tract with  plaintiff  for  the  services. 

From  Clatsop :  James  A.  Eakin,  Judge. 

Statement  by  Mb.  Justice  Moobb. 

This  is  an  action  to  recover  money.  The  complaint 
states  in  effect  that  the  plaintiff,  John  E.  Wicks,  is  an 
architect,  who,  on  December  1,  1911,  at  the  special  in- 
stance and  request  of  the  defendant,  Frank  H.  San- 
bom,  prepared  for  him  plans  and  specifications  for  a 
proposed  dwelling-house,  which  sketch  and  detailed 
statement  were  delivered  to  him;  that  the  reasonable 
value  of  the  work  and  services  so  performed  and  ren- 
dered is  $90 ;  that  though  demand  had  been  made  upon 
defendant  for  that  sum,  he  had  neglected  and  refused 
to  pay  any  part  thereof,  whereupon  judgment  was  de- 
manded therefor. 

The  answer  denies  the  material  averments  of  the 
complaint,  except  that  it  is  admitted  that  in  the  year 
1911  the  plaintiff  submitted  to  the  defendant  for  in- 
spection and  approval  a  plan  for  a  dwelling-house,  but 
such  drawing  was  not  assented  to  by  him,  and  pursu- 
ant to  his  agreement  with  the  plaintiff  he  was  not  to 
pay  anything  for  the  plan  unless  he  accepted  it  and 
built  a  house  in  accordance  therewith.  For  a  further 
defense  it  is  alleged,  in  substance,  that  in  November, 
1911,  the  defendant  contemplated  the  construction  of 
a  dwelling  the  cost  of  which,  when  fully  completed, 
should  not  exceed  $3,500,  and  thereupon  by  Charles  L. 
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Houston,  a  contractor,  the  plaintiff  suggested  to  the 
defendant  that  he  would  prepare  plans  for  a  house, 
which  sketch  if  accepted  by  him  and  the  cost  of  the 
building  in  accordance  therewith  would  not  exceed 
$3,500,  or  if  the  defendant  used  or  employed  the  plan 
in  the  construction  of  a  building,  he  would  pay  the 
plaintiff  for  the  sketch  $90,  but  if  the  design  were  not 
thus  approved,  and  the  defendant  did  not  build  the 
house  in  accordance  therewith  or  use  or  employ  the 
drawing  for  such  purposes,  he  was  to  pay  nothing  to 
the  plaintiff  for  his  services;  that  pursuant  to  such 
agreement  the  plaintiff,  on  December ,  1911,  sub- 
mitted to  the  defendant  a  sketch  of  a  dwelling,  which 
if  completed  in  accordance  therewith  could  not  have 
cost  less  than  $7,000;  that  the  plan  did  not  meet  the 
approval  of  the  defendant,  who  rejected  it,  and  did  not 
construct  any  building  in  accordance  therewith  or  at 
all,  or  use  or  employ  the  drawing  for  any  purpose,  and 
so  informed  the  plaintiff;  that  by  the  terms  of  the 
agreement  he  was,  under  such  circumstances,  to  re- 
ceive nothing  for  the  plan;  and  that  the  contract 
alluded  to  in  the  complaint  is  the  same  agreement  re- 
ferred to  herein.  The  prayer  of  the  answer  is  that  the 
action  be  dismissed. 

The  averments  of  new  matter  in  the  answer  were 
put  in  issue  by  the  reply  and  the  cause  coming  on  for 
trial  the  plaintiff  introduced  his  testimony  in  chief  and 
rested,  whereupon  the  defendant 's  counsel,  without  ex- 
pressly waiving  his  right  to  offer  any  evidence,  moved 
the  court  for  a  directed  verdict  in  favor  of  his  client, 
on  the  grounds  that  the  testimony  received  was  insuffi- 
cient to  authorize  a  submission  of  the  cause  to  the  jury, 
and  that  plaintiff  had  not  established  a  right  of  action 
against  the  defendant.    The  motion  was  allowed,  the 
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jury  so  instructed,  and,  judgment  having  been  ren- 
dered on  the  verdict,  the  plaintiff  appeals. 

Bevbbsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  W.  Norhlad  and  Mr.  J.  T.  Jeffries. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  George  C.  Fulton. 

Mb.  Justice  Moobb  delivered  the  opinion  of  the 
court. 

1.  It  is  maintained  that  if  the  testimony  given  by  the 
plaintiff  did  not  substantiate  a  cause  sufficient  to  be 
submitted  to  the  jury,  the  proper  procedure  under  the 
facts  hereinbefore  outlined  was  a  judgment  of  nonsuit ; 
and,  this  being  so,  an  error  was  committed  in  directing 
the  jury  to  return  a  verdict  for  the  defendant,  to  which 
action  of  the  court  an  exception  was  taken.  A  judg- 
ment of  nonsuit  may  be  rendered  on  motion  of  the  de- 
fendant, when  upon  the  trial  the  plaintiff  fails  to  prove 
a  cause  sufficient  to  be  submitted  to  the  jury:  Section 
182,  L.  0.  L.  An  action  is  dismissed  when  a  nonsuit 
is  given,  but  such  judgment  does  not  have  the  effect  to 
bar  another  action  for  the  same  cause:  Section  184, 
L.  0.  L.  From  these  provisions  of  the  statute,  regu- 
lating procedure,  it  will  be  seen  that  a  directed  verdict 
against  the  plaintiff  will  estop  him  from  maintaining 
another  action  for  the  same  cause.  A  judgment  of 
nonsuit,  however,  does  not  necessarily  have  that  effect 
upon  him:  jffii&er  v.  Miller,  41  Or.  103  (68  Pac.  400). 

2.  In  Brown  v.  Lewis,  50  Or.  358,  363  (92  Pac.  1058, 
1060),  Mr.  Justice  Eakin,  discussing  the  question  now 
under  consideration,  says : 
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^'At  the  close  of  the  plaintiff's  testimony,  defendant 
asked  the  court  to  instruct  the  jury  to  return  a  verdict 
for  defendant,  but  no  such  proceeding  is  allowable 
tinder  our  statute  unless  defendant  also  rested  his  case. 
A  motion  for  nonsuit  is  the  only  proceeding  open  to 
the  defendant  at  the  close  of  the  plaintiff's  case  for 
insufficiency  of  the  evidence. ' ' 

The  decision  in  that  case  is  based  on  a  clause  of  the 
organic  act  guaranteeing  the  right  of  trial  by  jury  in 
all  civil  actions  (Article  VII,  Section  3,  of  the  Consti- 
tution), and  predicated  on  the  rule  that  such  privilege 
can  be  waived  by  the  parties  by  oral  consent  in  open 
court,  and  such  acquiescence  is  entered  in  the  minutes : 
Section  157,  L.  0.  L.  The  conclusion  thus  reached  is 
in  harmony  with  the  doctrine  announced  by  a  text- 
writer,  who  says : 

"A  motion  to  direct  a  verdict  may  be  made  either  at 
the  close  of  the  case  of  the  party  having  the  affirmative 
of  the  issue,  or  thereafter  when  all  the  evidence  is  in : 
6  Ency.  PL  &  Pr.  698. 

In  a  note  to  this  excerpt  it  is  remarked : 

**But  unless  the  defendant  announces  that  he  will 
rest  on  the  plaintiff's  showing,  he  is  not  in  a  position 
to  ask  for  the  direction  of  a  verdict  at  the  close  of  the 
plaintiff 's  case. '  * 

In  support  of  such  observations  decisions  from  the 
Supreme  Courts  of  Massachusetts  and  Michigan  are 
cited. 

In  the  case  at  bar  it  is  argued  by  defendant's  coun- 
sel that,  since  the  record  herein  is  silent  as  to  the  mat- 
ter, it  must  be  presumed  that  the  right  to  a  trial  by 
jury  was  waived  by  his  client  when  the  motion  for  a 
directed  verdict  in  his  favor  was  made.  The  deduc- 
tion invoked,  which  the  law  expressly  directs  to  be 
made  from  particular  facts,  ought  not  to  be  indulged, 
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because  the  implied  waiver  of  the  defendant's  privi- 
lege of  trial  by  jury  is  insuflBcient,  since  the  relinquish- 
ment of  a  known  right,  to  be  an  estoppel,  must  have 
.  been  express  and. entered  in  the  minutes  (Section  157, 
L.  0.  L.),  and  because  the  practice  prevailing  in  the 
Circuit  Courts  of  this  state,  as  evidenced  by  tran- 
scripts filed  in  this  court,  permits  the  defendant  to 
offer  testimony  of  his  theory  of  the  issues  of  fact  in- 
volved when  a  motion  for  a  directed  verdict  in  his 
favor  has  been  denied,  after  the  plaintiff  has  intro- 
duced his  testimony  in  chief  and  rested. 

3.  The  defendant  herein  not  having  expressly 
waived  his  right  to  a  jury  trial  nor  caused  to  be  en- 
tered in  the  minutes  a  memorandum  of  relinquishment 
of  that  privilege,  the  motion  for  a  directed  verdict  will 
be  treated,  under  the  provisions  of  the  fundamental 
law  of  this  state,  as  an  application  for  a  judgment  of 
nonsuit :  Article  VII,  Section  3  of  the  Constitution. 

4.  Examining  in  this  manner  the  testimony  given 
by  the  plaintiff,  the  question  to  be  considered  is 
whether  the  contractor,  Charles  L.  Houston,  was  the 
agent  of  the  defendant  and  authorized  to  enter  into 
contracts  in  his  behalf,  when  he  made  an  agreement 
with  the  plaintiff  to  draw  a  plan  for  a  house.  Wicks 
stated  upon  oath  that  in  October,  1911,  Houston  ex- 
hibited to  him  a  sketch  for  a  residence  for  Sanborn, 
and  inquired  what  the  plan  of  such  a  house  would  cost, 
telling  the  witness  that  the  building  was  to  be  erected 
by  day's  labor,  or  by  a  percentage  basis,  and  no  specifi- 
cations of  the  dwelling  or  superintendence  of  con- 
struction would  be  required.  Wicks,  having  made  an 
estimate  of  the  service  required,  stated  that  the  plan 
would  cost  $90  or  $95.  Houston  asked  if  the  drawings 
could  be  made  for  $90,  whereupon  the  witness  replied 
that  he  would  do  the  work  for  that  sum.    The  con- 
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tractor  left  his  sketch  with  the  plaintiff,  and  returning 
in  a  few  days  informed  him  that  the  price  was  satis- 
factory to  the  defendant,  saying  that  ''Mr.  Sanborn 
would  like  to  have  this  house  for  $3,500,  but  I  know 
it  can't  be  done.''  Houston  further  inquired  of  the 
plaintiff  if  he  would  make  preliminary  drawings  and 
submit  them  to  Mr.  Sanborn,  which  the  witness  prom- 
ised to  do.  Having  complied  with  the  request,  the  plain- 
tiff delivered  the  sketches  to  Houston,  and  in  a  few 
days  Wicks  was  invited  to  Sanborn's  residence,  where 
the  plans  had  been  left,  and  some  changes  therein  were 
suggested.  At  that  interview  the  defendant  stated  to 
the  witness:  ''This  house  will  exceed  the  amount  I 
want  to  spend."  Wicks  replied:  "Yes,  it  will  exceed 
what  Mr.  Houston  mentioned,  that  is,  $3,500. 

"Q.  What  was  said  about  Mr.  Houston  acting  for 
Mr.  Sanborn! 

"A.  Well,  the  only  thing  that  was  said  about  Mr. 
Houston  was  that  he  was  going  to  build  the  house  for 
Mr.  Sanborn,  and  that  he  had  procured  these  plans 
•  *  for  Mr.  Sanborn. 

"Q.  Did  Mr.  Sanborn  say  anything  to  the  effect 
that  he  had  authorized  or  procured  Mr.  Houston  to 
get  these  plans  for  him;  that  he  was  acting  as  his 
agent  f 

"A.  Of  course,  I  left  off  where  Mr.  Sanborn  made 
the  statement  that  Mr.  Houston  was  going  to  build 
that  house  by  day 's  work  and  had  obtained  those  plans 
from  me  for  Mr.  Sanborn." 

« 

Obeying  the  direction  of  the  court,  "You  may  state 
all  the  conversation  you  had  with  Mr.  Sanborn  at  that 
time,"  the  witness  said:  "Well,  after  that,  of  course, 
we  had  gone  through  the  whole  proceedings  with  the 
plans,  step  by  step,  and  of  course,  it  was  time  to  de- 
part, and  I,  before  I  left  the  house— of  course  I  didn't 
take  the  plans  with  me — ^they  was  going  to  be  taken 
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into  further  consideration,  but  he  was  going  to  let  me 
know  through  Mr.  Houston  when  I  was  to  furnish 
those  plans.  In  a  few  days  afterward,  why  Mr. 
Houston  brought  in  some  preliminary  sketches  and 
said :  *  Go  ahead  with  the  plans.    That  is  the  order. '  *  * 

The  witness  further  testified  that  he  completed  the 
plans  and  delivered  them  to  Mr.  Houston,  but  had 
never  been  paid  anything  therefor.  That  two  years 
after  the  services  were  performed  Wicks  stated  upon 
oath  that  he  called  upon  Sanborn  and  asked  him  to 
pay  the  sum  now  demanded,  whereupon  the  defendant 
replied : ' '  '  That  is  a  nice  time  to  come  to  ask  payment 
for  work  done  nearly  two  years, ago.'  *Well,*  I  said, 
*you  know  I  have  been  out  of  town,  and  between  men 
it  should  make  no  difference  whether  it  is  two  years 
or  more.'  '* 

The  witness  further  stated  that  on  December  2, 1913, 
he  mailed  the  defendant  an  ordinary  bill,  and  there- 
after received  a  letter  which  reads : 

*'Dea  5th,  1913- 
**Mr.  J.  E.  Wicks,  City— 

*'Dear  Sir:  In  acknowledgment  of  your  invoice  of 
Dec.  2d,  1913,  I  wish  to  reiterate  my  verbal  statement 
to  you  recently  that  I  do  not  consider  this  invoice  as 
a  legitimate  charge  against  me. 

**You  will  recollect  that  arrangements  for  plans 
which  you  drew  were  made  with  you  through  Mr.  C. 
E.  Houston,  and  it  is  my  distinct  recollection  of  these 
arrangements,  as  stated  to  me  at  the  time  by  Mr. 
Houston,  that  I  was  to  pay  you  $90.00  for  drawing  the 
plans,  in  the  event  that  I  should  decide  to  use  them. 
Otherwise,  the  plans  were  gratis,  as  submitted  for  my 
approval. 

'*I  have  conferred  with  Mr.  Houston  and  he  has 
stated  to  me  that  this  is  also  his  recollection  of  the 
transaction  and  this  agreement  is  most  certainly  at- 
tested to  by  the  fact  that  your  invoice  dated  Dec.  2d, 
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1913,  is  the  first  that  has  ever  been  submitted  to  me 
by  you  and  the  first  intimation  I  had  received  from 
you  that  you  contemplated  such  a  charge  was  your 
recent  verbal  statement.  This  in  view  of  the  fact  that 
plans  were  drawn  early  in  the  summer  of  1911  or  over 
two  years  ago. 

'*Tou  will  no  doubt  recollect  that  I  gave  up  my  in- 
tention to  build  through  the  fact  that  upon  obtaining 
figures  and  the  cost  of  the  house  contemplated,  I  found 
that  the  same  would  be  in  excess  of  $7,000.00  which 
was  considerable  in  excess  of  the  amount  I  desired  to 
put  into  a  residence  at  that  time. 

"Yours  very  truly, 
**F.  H.  Sanborn. 

*^FHS    BBS 
'*C/o  Mr.  C.  E.  Houston." 

In  answer  to  the  question  by  his  counsel:  *'What 
would  be  the  reasonable  cost  of  building  that  house  in 
the  City  of  Astoria  under  the  plans  that  you  drew  and 
submitted  to  Mr.  Houston  for  Mr.  Sanborn!"  Wicks 
replied:  **I  would  not  state  a  figure  for  day's  work 
or  percentage,  but  if  the  house  was  built  by  contract, 
it  would  be  between  $5,000  and  $6,000.  On  redirect 
examination  the  witness  was  asked  by  his  counsel: 
**Was  anything  ever  said  either  between  you  or  Mr. 
Sanborn,  or  you  or  Mr.  Houston,  acting  for  Mr.  San- 
bom,  to  the  effect  that  if  the  house  wasn't  built,  or 
that  if  the  house  cost  over  a  certain  amount,  that  you 
would  not  receive  any  pay!"  Wicks  answered,  '*Not 
a  word." 

The  foregoing  is  deemed  to  be  a  sufficient  statement 
of  the  plaintiff's  material  testimony,  which  for  the 
purpose  of  a  motion  for  a  judgment  of  nonsuit  must 
be  regarded  as  true,  together  with  all  the  legal  pre- 
sumptions based  thereon  and  reasonable  inferences 
deducible  therefrom.  An  examination  of  the  testi- 
mony relating  to  the  entire  transaction  referred  to  in- 
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duces  the  conclusion  that  it  is  fairly  to  be  inferred 
that  Houston  was  authorized  by  the  defendant  to  ne- 
gotiate with  the  plaintiff  for  the  drawing  of  plans  for 
a  dwelling,  and  that  such  a  case  was  made  out  by  the 
testimony  received  as  to  authorize  a  submission  of  the 
cause  to  the  jury,  thereby  imposing  upon  the  defend- 
ant the  obligation  to  rebut  such  inference  by  introduc- 
ing testimony  tending  to  show  that  no  such  agency 
was  ever  created  or  authority  bestowed. 

Such  being  the  case  an  error  was  committed  in 
granting  a  nonsuit,  in  consequence  of  which  the  judg- 
ment i9  reversed,  and  the  cause  remanded  for  a  new 
trial.  Bevebsed. 


Argned  July  16,  modified  September  15,  1914. 

MATLOCK  V.  MATLOCK. 

(143  Pac.  1010.) 

Divorce— DefeiiMS—Fftiilt  of  Plftliftiff. 

1.  While  it  is  not  neceBsary,  in  order  for  a  court  of  equity  to  dis- 
solve a  marriage,  that  the  complaining  party  be  wholly  without  fault, 
yet,  if  the  conduct  of  the  parties  is  reprehensible  in  a  kindred  degree, 
the  court  ought  not  to  interfere  at  the  instance  of  either. 

[As  to  right  of  annulment  of  void  marriages  when  parties  are  in 
pari  deliciOj  see  note  in  Ann.  Cas.   1913D,  456.] 

Hosbaod    and    Wife— Marriage   Settlements — Oonstmctloii    of   Con- 
tract—StatQte  of  Frands. 

2.  Under  Section  808,  subdivision  4,  L.  O.  L.,  declaring  void  an 
agreement  on  consideration  of  marriage  other  than  a  mutual  promise 
to  marry,  unless  some  note  or  memorandum  expressing  the  considera- 
tion be  in  writing,  subscribed  by  the  party  to  be  charged  or  his  agent, 
an  oral  promise  by  a  man  to  transfer  property  to  a  woman  after  she 
became  his  wife,  and  the  execution  of  a  deed  which  was  not  delivered 
till  six  months  after  marriage,  did  not  constitute  a  prenuptial  settle- 
ment, but  a  postnuptial  gift. 

[As  to  marriage  settlementSi  see  notes  in  50  Am.  Dec.  371;  27 
Am,  Bep.  26y] 
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From  Lane :  Lawbencb  T.  Habbis,  Judge. 

This  is  a  suit  by  J.  D.  Matlock  against  Mary  F.  Mat- 
lock for  a  divorce.  From  a  decree  in  favor  of  defend- 
ant on  a  cross-complainty  plaintiff  appeals. 

Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  J.  M.  Pipes,  Mr.  L.  BUyeu  and  Messrs.  Woodcock 
&  Smith,  with  oral  arguments  by  Mr.  Pipes  and  Mr. 
BUyeu. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  WiUiam  M.  Wilson  and  Messrs.  Thompson  £ 
Hardy,  with  oral  arguments  by  Mr.  Wilson  and  Mr. 
Charles  A.  Hardy. 

Department  2.  Mb.  Justice  McNaby  delivered  the 
opinion  of  the  court. 

This  is  a  suit  to  dissolve  a  marriage  contract. 
Plaintiff  initiated  the  proceedings,  assigning  as  a  rea- 
son,  cruel  and  inhuman  treatment  on  the  part  of  the 
defendant.  The  attack  of  plaintiff  was  met  by  an  an- 
swer containing  general  denials  and  a  cross-complaint 
alleging  inhuman  conduct  by  plaintiff.  The  parties 
intermarried  at  the  City  of  Eugene  April  30,  1912, 
plaintiff  then  being  73  and  defendant  54  years  of  age. 
They  lived  together  about  9^  months.  The  record  of 
their  brief  matrimonial  venture  is  crowded  with  alter- 
nating sunshine  and  shadow,  and  a  recapitulation 
thereof  would  serve  no  purpose,  other  than  to  supply 
gruel  for  the  garrulous  gossip. 

1.  Admittedly,  in  order  for  a  court  of  equity  to  an- 
nihilate a  matrimonial  obligation,  it  is  not  required 
that  the  complaining  party  be  wholly  without  fault, 
yet,  when  the  conduct  of  the  parties  is  reprehensible  to 


332  Matlock  v.  Matlock.        [72  Or. 

— — 

a  kindred  degree,  the  court  ought  not  to  interfere  at 
the  instance  of  either.  When  the  parties  are  in  pari 
delicto,  the  remedy  must  be  sought  by  them,  not  in  the 
constituted  tribunals,  but  in  the  reformation  of  their 
conduct.  Believing,  from  a  studious  review  of  the 
record,  that  both  parties  are  to  blame  for  their  domes- 
tic infelicity,  a  decree  for  a  divorce  must  be  withheld : 
Beckley  v.  Beckley,  23  Or.  226  (31  Pac.  470) ;  Jones  v. 
Jones,  44  Or.  586  (77  Pac.  134) ;  14  Cyc.  848. 

2.  Plaintiff  alleges  that,  at  a  time  antedating  the 
marriage,  defendant'*  insisted  upon  having  some  prop- 
erty turned  over  to  her,'*  and  believing  defendant  was 
acting  in  good  faith,  with  the  expressed  agreement  that 
she  was  to  remain  with  him  and  treat  him  as  a  hus- 
band, he  conveyed  to  her,  subject  to  certain  debts  and 
liens,  the  following  premises:  ** Commencing  at  the 
northwest  comer  of  lot  number  one  in  block  numbered 
10  in  Eugene  City,  Lane  County,  Oregon,  as  designated 
on  the  plat  or  plan  of  said  town,  thence  south  on  alley 
28  feet,  thence  east  49  feet,  thence  north  28  feet,  and 
thence  west  to  the  place  of  beginning,  being  a  part  of 
said  lot  numbered  one  in  block  numbered  10  of  said 
city  in  Lane  County,  Oregon,'*  reserving  unto  himself, 
however,  a  life  estate  therein.  Further  complaining, 
plaintiff  avers  that  the  deed  was  made  in  **  anticipa- 
tion of  plaintiff  and  defendant  entering  into  a  marriage 
contract,  and  by  virtue  thereof  becoming  husband  and 
wife. '  *  The  charge  is  made  directly  that  defendant 's 
motive  for  the  marriage  was  largely  mercenary,  or  at 
least  of  a  very  practical  character.  At  the  trial  of  the 
case,  plaintiff  produced  no  written  agreement  embody- 
ing the  contract  specified  in  his  complaint,  though  he 
gave  oral  testimony  of  such  an  understanding.  It  ap- 
pears that,  but  a  day  prior  to  the  marriage,  plaintiff 
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executed  a  deed  of  the  foregoing  premises  to  defend- 
ant, and,  without  delivering  the  instrument,  placed  it 
in  a  safe,  where  it  remained  until  about  six  weeks  after 
the  marriage  of  the  parties,  when  it  was  delivered  to 
defendant,  who  caused  it  to  be  recorded.  Concerning 
transactions  of  this  character,  the  Code  says  (Section 
808,  L.  0.  L.  subd.  4) : 

"In  the  following  cases  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  lawfully 
authorized  agent;  evidence,  therefore,  of  the  agree- 
ment shall  not  be  received  other  than  the  writing,  or 
secondary  evidence  of  its  contents,  in  the  cases  pre- 
scribed by  law:  •  •  4.  An  agreement  made  upon  con- 
sideration of  marriage,  other  than  a  mutual  promise  to 
marry. ' ' 

In  view  of  the  statute,  the  contract  alleged  by  plain- 
tiff was  required  to  be  in  writing,  unless  a  sufficient 
performance  was  shown  to  take  the  same  out  of  the 
statute.  Aside  from  the  marriage  of  the  parties  and 
the  execution  of  the  deed,  nothing  was  done  which 
would  place  the  transaction  beyond  requirement  of  the 
statute  of  frauds.  Elucidating  this  point,  Mr.  Chief 
Justice  Thayeb  said,  in  Adams  v.  Adams,  17  Or.  247 
(20  Pac.  633) : 

**We  are  not  authorized  to  construe  the  statute  as 
though  it  read  in  effect  that  an  agreement  made  in  con- 
sideration of  marriage  is  void,  unless  the  same  is  in 
writing,  or  unless  the  parties  acttuUly  consummate 
the  marriage.  It  was  not  intended  to  mean  that,  but 
was  intended  to  mean  that  all  antenuptial  agreements 
concerning  settlements,  advances,  and  other  pecuniary 
matters,  made  upon  consideration  of  marriage,  should 
be  reduced  to  writing  in  some  form,  in  order  to  pre- 
vent frauds  and  perjuries/' 
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From  what  has  been  said,  we  conclude  that  there 
was  no  prennptial  settlement,  bnt  rather  a  postnuptial 

gift. 

Let  the  decree  of  the  Circuit  Court  be  modified,  and 
a  decree  be  entered  therein  in  accordance  with  this 
opinion,  with  costs  against  plaintiff.  Modified. 

Mb.  Chibf  Justice  McBamB,  Mb.  Justigb  Eakik  and 
Mb.  Justigb  Bban  concur. 


Argued  July  15,  affirmed  September  X6,  1014. 

TURNER  V.  BRAY. 

(143  Pae.  1011.) 

Oontraeto— VallditT— Amad. 

1.  The  court  takes  cognizance  of  two  kinds  of  fraud:  Fraud  in  the 
consideration,  and  fraud  in  the  execution  of  the  instrument;  the  latter 
going  to  the  question  whether  the  instrument  ever  had  any  legal  exist- 
ence, as  if  the  instrument  was  misread  to  the  signer,  then  as  signed 
it  never  became  the  agreement  of  the  parties. 

[As  to  failure  of  consideration  as  a  defense,  see  note  in  13 
Am.  Dec.  378.  As  to  when  and  how  consideration  must  be  ex- 
pressed,  see  note  in  60  Am.  St.  Rep.  432.] 

Baf ormatlon  of  Instnimenta — Evidence— Welgbt  and  Sufficiency. 

2.  In  a  suit  to  reform  a  contract  authorizing  defendant  to  sell 
plaintiff's  land  at  $37  per  acre  by  substituting  $137  per  acre  as  the 
price,  evidence  held  to  show  that  the  contract  was  read  to  plaintiff  as 
$137  per  acre,  or  at  least  that  he  so  understood  it. 

Befonnatiott  of  Instnunonta-— Subject  Mattor— Valne  of  Land. 

3.  In  a  suit  to  reform  a  contract  authorizing  defendant  to  sell 
plaintiffs'  land  at  a  certain  price  by  substituting  a  higher  price,  it  is 
immaterial  what  the  market  value  of  the  land  was  at  the  time,  ex- 
cept on  the  question  of  the  good  faith  of  plaintiffs. 

[As  to  causes  and  proceedings  for  reformation  of  instruments, 
see  note  in  65  Am.  St.  Bep.  481.] 

From  Marion :  William  Galloway,  Judge, 
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Department  2 :  Statement  by  Mb.  Justiob  Eakin. 

On  October  9,  1912,  the  plaintiffs,  L.  H.  Turner  and 
C.  A.  Davis,  made  a  contract  with  the  defendant,  E.  D. 
Bray,  by  which  defendant  was  authorized  to  sell  450 
acres  of  land  at  a  price  named  in  the  contract  as  $37 
per  acre,  defendant  to  have  $2  per  acre  as  compensa- 
tion for  making  such  sale.  Defendant  procured  a  pur- 
chaser at  that  price,  and  now  sues  plaintiffs  for  the 
commission.  The  plaintiffs  bring  this  cross-bill  to  re- 
form the  contract  by  inserting  the  price  at  $137  per 
acre  instead  of  $37.  From  a  decree  in  favor  of  plain- 
tiffs, defendant  appeals.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  C.  Winslow. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Samuel  M.  Endicott  and  Mr.  Roy  F. 
Shields. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  The  defendant  first  questions  plaintiffs '  right  to 
reform  the  contract  unless  there  was  some  relationship 
of  trust  or  confidence  existing  between  the  parties,  or 
unless  there  was  some  fraud  or  misrepresentation  im- 
posed upon  plaintiffs ;  but  we  find  that  this  case  comes 
under  the  latter  class.  There  are  two  kinds  of  fraud 
of  which  the  court  takes  cognizance :  Fraud  in  the  con- 
sideration, and  fraud  in  the  execution  of  the  instru- 
ment. The  latter  goes  to  the  question  of  whether  the 
instrument  ever  had  any  legal  existence,  namely,  if 
the  instrument  was  misread  to  the  party  who  signed  it, 
then  as  read  it  never  became  the  agreement  between 
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the  parties.  This  distinction  is  made  in  Olston  v. 
Oregon  W.  P.  A  Ry.  Co.,  52  Or.  342  (96  Pac.  1095,  97 
Pac.  538,  20  L.  R  A.  (N.  S.)  915.)  Upon  this  question 
there  are  many  cases  cited  at  page  351. 

2.  Here  there  was  fraud  in  the  execution  of  the  in- 
strument, in  that  it  was  misread  to  Turner,  and  the 
question  of  confidential  relation  between  Turner  and 
Bray  is  not  important.  The  testimony  shows  that  in 
June,  1909,  plaintiff  placed  the  same  land  in  the  hands 
of  a  real  estate  man  to  be  sold  at  $70  per  acre,  and  in 
February,  1912,  thereafter  renewed  said  option  to  the 
same  man  at  $131  per  acre.  On  June  13,  1912,  he 
placed  it  in  the  hands  of  a  real  estate  man  to  be  sold 
at  $135  per  acre  net  to  the  plaintiffs.  A  portion  of 
this  same  land  was  about  that  time  placed  in  the  hands 
of  this  defendant  to  be  sold  at  $150  per  acre.  We  are 
convinced  that  the  plaintiffs  did  not  contemplate  sell- 
ing the  land  for  $37  per  acre,  and  did  not  authorize  the 
defendant  to  so  write  it  in  the  contract,  and  that  when 
the  contract  was  read  to  them  it  was  read  $137  per 
acre,  or,  at  least,  it  was  so  understood  by  the  plain- 
tiffs. 

3.  It  is  immaterial  what  the  market  value  of  the  land 
was  at  that  time,  and  the  testimony  upon  that  matter 
was  irrelevant,  except  as  it  might  tend  to  show  that 
plaintiffs  are  not  now  acting  in  good  faith ;  that  they 
really  intended  to  offer  it  at  $37  per  acre.  The  reason- 
able value  of  the  land  cannot  determine  the  contract 
between  the  plaintiffs  and  the  defendant.  Plaintiffs 
cannot  be  forced  to  sell  their  land  at  a  reasonable  price. 
The  question  is,  Did  they  agree  to  sell  it  for  $37  per 
acre !  If  so,  they  should  be  bound  by  it.  The  contract 
of  plaintiffs  was  to  authorize  the  defendant  to  sell  the 
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property  at  $137  per  acre,  and  the  contract  was  prop- 
erly 80  reformed. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmed. 

Mb.  Chief  Justice  MgBbids,  Mb.  Jubticb  Bean  and 
Me.  Justice  Bubnett  concur. 


Argned  September  1,  dismissed  September  15,  1914. 

STATE  EX  BEL.  V.  DALLES  CITY.* 

(143  Pac.  1127.) 

Mmilelpal  Oorporatioiifl — Ordiiuiices— Initiatiye  and  Befttandnm. 

1.  Under  Article  IV,  Section  la,  of  the  Constitution,  reserving  to 
the  legal  voters  of  every  municipality  tbe  initiative  and  referendum 
powers  as  to  all  municipal  legislation,  and  Article  XI,  Section  2,  giv- 
ing the  legal  voters  of  every  city  and  town  power  to  enact  and 
amend  their  municipal  charter,  a  provision  of  an  ordinance,  providing 
for  the  exercise  of  the  initiative  and  referendum,  but  restricting  the 
signing  of  initiative  petitions  to  registered  voters,  is  invalid. 

[As  to  self -executing  provisions  of  Constitution,  see  note  in 
Ann.  Cas.  1914C,  1116.] 

Municipal  CkHrpontiona — Ordlnanc6»--Partial  InTalldity. 

2.  The  invalidity  of  a  provision  in  an  ordinance  restricting  the 
signing  of  initiative  petitions  to  registered  voters  does  not  vitiate 
remaining  sections  of  the  ordinance  providing  the  manner  of  exer* 
eiaing  the  initiative  and  referendum. 

Bvld«nc»— Prwamptionfl — ^P«rf oxmaaca  of  Offldal  Duty. 

3.  On  an  issue  as  to  the  adoption  of  an  amendment  to  a  eitv  char- 
ter by  initiative  proceeding,  where  the  ordinance  governing  the  pro- 
ceeding requires  the  recorder  to  prepare  the  ballot  title  for  any 
initiative  measure,  it  will  be  presumed,  in  the  absence  of  evidence, 
that  the  recorder's  official  duty  was  regularly  performed. 

Mnnicipal  Coxporationa — Ordinances— Oonstmctlon  and  Operation. 

4.  Where  a  city  charter  provides  for  the  taking  effect  of  any 
ordinance  on  its  passage  and  approval  by  the  mayor,  the  fact  that  an 
ordinance  providing  for  the  exercising  of  the  initiative  and  referen- 
dum was  not  posted  or  published  does  not  render  the  ordinance  in- 
valid. 

[As  to  general  limitation  upon  power  to  enact  ordinances,  see 
note  in  34  Am.  Dec.  627.] 

*Upon  the  question  of  the  initiative  and  referendum,  see  notes  in 
11  L.  B.  A.  (N.  S.)  1092,  33  L.  B.  A.  (N.  a)  969,  and  50  L.  B.  A. 
(N.  8.)  195.  BapoETiB. 

73  Or.— 22 
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Jffnnlelpfll  Ooipontioiis---cnutfter--A]ii«ndiiMat---Ii^  and  Baf tr- 

tfldllllL 

6.  Where  mn  ordinance  requires  the  publication  of  a  proposed 
initiative  measure  before  a  certain  time,  the  failure  to  publish  a 
charter  amendment,  proposed  by  initiative,  at  the  required  time 
vitiates  the  amendment,  though  the  fact  that  it  would  be  voted  on 
was  fully  advertised. 

Municipal  Corporations— Ohartei^-Enacting  OlaiUM— "Ordain.** 

6.  The  enacting  clause  of  a  charter  amendment,  "The  people  of 
Dalles  City  do  ordain  as  follows,"  is  sufficient;  the  term  "ordain" 
being  equivalent  to  '^be  it  enacted,"  or  any  like  expression. 

Mnnicipal  OoriK>ration»— OnUnanees— Bnacting  Olanae. 

7.  Article  IV,  Section  1,  of  the  Constitution,  requiring  the  style  of 
all  bills  to  be,  "Be  it  enacted  by  the  people  of  the  State  of  Oregon," 
applies  only  to  measures  adopted  by  the  legislative  assembly  or  the 
people  of  the  whole  state,  and  not  to  municipal  legislation  or  charter. 

Municipal  Corporations  —  OrdiBancas  —  InitiatiYe  and  Bafsrendnm — 
BepeaL 

8.  The  mere  fact  that  a  city  charter  is  amended  by  initiative  by 
the  use  of  the  word  "ordain"  does  not  empower  the  council  to  repeal 
the  amendment  as  it  would  an  ordinance  passed  by  itself. 

[As  to  implied  power  to  repeal  ordinance,  see  note  in  Ann. 
Cas.  1913D,  768.] 

Municipal  Corporations — Ordlnancas— Validity. 

9.  The  question  of  the  wisdom  of  municipal  legislation  proposed 
by  initiative  or  of  difficulties  in  its  execution  does  not  affect  the 
question  of  its  validity. 

Original  proceedings  in  Supreme  Court. 

In  Banc.  TMs  is  an  original  proceeding  in  man- 
damus by  the  State,  on  the  relation  of  Peter  Fleck, 
against  Dalles  City,  Oregon,  a  municipal  corporation ; 
F.  A.  French,  as  mayor;  Ed.  Hostetler,  as  recorder; 
and  A.  S.  Esson,  E.  M.  Williams,  E.  0.  McCoy,  C.  M. 
Grimes,  Jos.  Kirchhoff,  Ed.  Ball  and  F.  A.  Seufert, 
Jr.,  as  councilmen  of  said  city,  and  C.  L.  Damielle  and 
W.  E.  Walther.  Wrtt  Dismissed. 

For  the  plaintiff  there  was  a  brief  over  the  names  of 
Messrs.  Bright,  Bryant  d  Ellis  and  Mr.  Wells  A.  Bell, 
with  oral  arguments  by  Mr.  Cornelius  J.  Bright  and 
Mr.  M.  G.  Ellis. 
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For  the  defendants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  C.  L.  Pepper  and  Mr.  William  H.  Wilson. 

Mb.  Justicb  Burnett  delivered  the  opinion  of  the 
court. 

This  is  an  original  proceeding  in  mandamus  directed 
to  Dalles  City,  a  municipal  corporation,  and  to  its 
mayor,  recorder  and  councilmen.  The  recitals  of  the 
alternative  writ  disclose  that  the  relator,  a  resident 
inhabitant,  citizen,  taxpayer  and  voter  of  the  city 
within  the  first  ward  proposed  by  the  charter  amend- 
ment in  question,  voted  for  and  signed  an  initiative 
petition  for  that  measure.  It  appears  that  on  Febru- 
ary 20,  1914,  one  M.  G.  Ellis,  as  president  of  a  com- 
mittee of  100  of  The  Dalles,  inquired  of  the  city  re- 
corder whether  any  ordinance  had  ever  been  passed  or 
law  adopted  providing  for  the  manner  of  exercising  the 
initiative  and  referendum  powers  as  to  municipal  legis- 
lation, and  was  informed  that  there  was  no  such  enact- 
ment. Afterward,  on  February  28,  1914,  Ellis  filed 
with  the  recorder  a  form  of  petition  to  which  was  at- 
tached a  full  copy  of  the  title  and  text  of  the  proposed 
charter  amendment,  and  the  recorder  directed  it  to  be 
circulated.  On  March  3,  1914,  an  initiative  petition 
signed  by  462  legal  city  electors,  asking  that  the  meas- 
ure be  put  upon  the  ballot  at  the  next  general  election, 
was  filed  with  the  recorder.  On  the  same  day  the  coun- 
cil referred  the  petition  to  its  judiciary  committee,  and 
took  no  further  action  thereon  until  after  the  general 
election  held  in  the  city  June  15, 1914.  It  is  said  in  the 
writ  that  on  May  15,  1914,  a  ballot  title  was  filed  with 
the  recorder  and  approved  by  the  city  attorney.  It  is 
stated  that  on  June  6,  1914,  the  mayor  and  reeorder 
mailed  to  each  legal  voter  residing  in  the  city,  so  far  as 
they  could  ascertain,  and  as  shown  by  the  registration 
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books  of  said  county  of  Wasco,  to  the  number  of  about 
1,850  voters,  pamphlets  containing  a  full  copy  of  the 
title  and  text  of  the  amendment,  together  with  the  bal- 
lot title  thereof,  with  numbers  and  form  as  the  same 
appeared  on  the  ofiScial  ballots  at  the  election.  It  is 
recited  also  that  at  the  regular  city  election  held  on 
June  16, 1914, 1,826  votes  were  cast,  of  which  1,507  were 
votes  upon  the  amendment ;  there  being  in  favor  of  the 
measure  793,  and  against  the  same  714.  This  result 
was  canvassed,  and  on  June  22, 1914,  the  mayor  issued 
his  proclamation  declaring  the  proposed  amendment 
effective  as  a  part  of  the  city  charter.  In  the  re- 
hearsals of  the  writ  it  appears  that  on  May  28, 1914,  it 
was  discovered  by  the  friends  of  the  measure  that  on 
April  3,  1907,  the  council  had  passed,  and  the  mayor 
had  approved,  an  ordinance  styled  ' '  Special  Ordinance 
No.  417, ' '  prescribing  the  manner  in  which  the  initia- 
tive function  should  be  exercised  in  municipal  legisla- 
tion for  Dalles  City.    This  measure  was  entitled : 

'*An  ordinance  to  provide  for  carrying  into  effect  in 
Dalles  City  the  initiative  and  referendum  powers  re- 
served to  the  legal  voters  of  municipalities  by  Section 
la  of  Article  IV  of  the  Constitution  of  the  State  of 
Oregon,  and  to  enact  and  amend  their  municipal 
charters  reserved  to  the  legal  voters  of  cities  and  towns 
by  Section  2  of  Article  XI  of  the  Constitution  of  the 
State  of  Oregon,  and  providing  penalty  for  violations 
of  this  act. ' ' 

Among  other  requirements  of  the  act  it  prescribes 
the  following : 

*'When  any  measure  for  initiative  or  referendum 
legislation  shall  be  filed  by  the  recorder,  after  the  num- 
ber and  genuineness  of  signatures  thereto,  as  provided 
by  Section  5,  have  been  ascertained,  he  shall  within 
five  days  provide  a  ballot  title  for  such  measure." 
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Another  requirement  is  fonnd  in  Section  8  to  the 
effect  that : 

* '  The  recorder  shall,  after  verifying  the  number  and 
genuineness  of  the  signatures,  forthwith  and  not  later 
than  twenty  days  before  the  election,  cause  the  full 
text  and  ballot  title  and  number  of  each  measure  to  be 
printed  in  such  newspaper  published  in  Dalles  City  as 
shall  be  designated  by  the  council,  for  two  consecutive 
publications. '  * 

The  writ  discloses  that  immediately  upon  the  dis- 
covery of  Special  Ordinance  No.  417,  and  notwithstand- 
ing the  fact  that  the  council  had  refused  to  take  any 
action  concerning  the  charter  amendment  in  question, 
and  had  failed  to  designate  any  newspaper  in  which  to 
publish  initiative  measures,  the  recorder  proceeded  to 
have  the  same  published  with  its  ballot  title  in  the  next 
two  issues  of  The  Dalles  '* Daily  Chronicle,'*  a  daily 
newspaper  of  general  circulation  in  said  city.  These 
publications  were  on  May  28  and  29,  1914.  It  is  said 
also  that  when  the  initiative  petition  was  filed  with  the 
recorder  about  March  4,  1914,  the  '* Daily  Chronicle'* 
''published  the  title  and  text  of  said  amendment  sub- 
stantially in  full  in  said  paper  on  the  front  page  in  the 
most  conspicuous  part  of  said  paper,  with  headlines 
set  in  large  type  and  editorial  comment  added. ' '  Again 
it  is  narrated : 

''That  beginning  about  12  days  before  the  said  city 
election,  held  on  June  15,  1914,  the  said  committee  of 
100  had  said  affirmative  argument,  together  with  the 
ballot  title  of  said  measure,  printed  in  10  consecutive 
issues  of  the  said  Dalles  'Daily  Chronicle'  before  said 
election ;  that  about  four  days  before  said  election  said 
committee  deposited  in  the  United  States  postoffice  in 
said  city  envelopes  containing  pamphlets  and  circulars 
on  which  were  printed  said  affirmative  argument  and 
ballot  title  with  other  matter  and  information  concern- 
ing said  election  and  amendment,  postpaid,  and  ad- 
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dressed  to  each  legal  voter  residing  in  said  city,  in  so 
far  as  said  committee  had  knowledge,  and  as  shown  by 
the  registration  in  the  oflSce  of  the  county  clerk  of  said 
county  to  the  number  of  about  1,850  voters. ' ' 

The  proposed  amendment  is  here  set  out  in  full : 

'*  Charter  Amendment. 
**An  amendment  to  the  charter  of  Dalles  City,  Oregon, 
amending  sections  4,  5,  6  and  9  thereof;  dividing 
said  city  into  five  wards ;  fixing  representation  in 
the  council  and  on  the  board  of  water  commission- 
ers and  terms  of  office ;  and  repealing  all  acts  and 
parts  of  acts  in  conflict  herewith. 
**The  people  of  Dalles  City  do  ordain  as  follows: 
*' Section  1.     That  section  4  of  the  charter  of  Dalles 
City,  Oregon,  being  an  act  of  the  legislative  assembly 
of  the  State  of  Oregon,  approved  February  17,  1899, 
be,  and  the  same  is,  hereby  amended  to  read  as  follows : 
'Sec.  4.    For  purposes  of  municipal  representation, 
Dalles  City  is  hereby  divided  into  five  wards,  desig- 
nated and  bounded  as  follows :  (1)  The  first  ward  shall 
consist  of  all  that  part  of  Dalles  City  east  of  the  mid- 
dle line  of  Monroe  and  G  Streets  and  of  a  continued 
line  from  each  outer  end  of  said  street  to  the  city  limits 
and  of  the  shortest  line  connecting  said  streets;  (2) 
the  second  ward  shall  consist  of  all  that  part  of  Dalles 
City  west  of  said  first  ward  and  east  of  the  middle  line 
of  Laughlin  and  C  Streets  and  of  a  continued  line  from 
each  outer  end  of  said  streets  to  the  city  limits  and  of 
the  shortest  line  connecting  said  streets ;  (3)  the  third 
ward  shall  consist  of  all  that  part  of  Dalles  City  west 
of  said  second  ward  and  east  of  the  middle  line  of 
Court  Street  and  of  a  continued  line  from  each  end  of 
said  street  to  the  city  limits;  (4)  the  fourth  ward 
shall  consist  of  all  that  part  of  Dalles  City  west  of  said 
third  ward  and  east  of  the  middle  line  of  Pentland 
Street  and  of  a  continued  line  from  each  end  of  said 
street  to  the  city  limits;  (5)  the  fifth  ward  shall  con- 
sist of  all  that  part  of  Dalles  City  west  of  the  middle 
line  of  Pentland  Street  and  of  a  continued  line  from 
each  end  of  said  street  to  the  city  limits.  * 
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* '  Sec.  2.  That  section  5  of  said  charter  be,  and  the 
same  is,  hereby  amended  to  read  as  follows:  *Sec.  5. 
Each  ward  is  entitled  to  two  members  of  the  council 
and  to  two  members  of  the  board  of  water  comnus- 
sioners.  * 

*  *  Sec.  3.  That  section  6  of  said  charter  be,  and  the 
same  is,  hereby  amended  to  read  as  follows:  *Sec.  6. 
The  terms  of  oflSce  of  mayor  and  treasurer  shall  con- 
tinue one  year,  and  the  term  of  office  of  councilman 
and  water  commissioners  shall  continue  two  years, 
from  the  first  Monday  in  July  after  their  election  and 
until  their  successors  are  elected  and  quaUfied.' 

*  *  Sec.  4.  That  section  9  of  said  charter  be,  and  the 
same  is,  hereby  amended  to  read  as  follows :  *  Sec.  9.  A 
regular  election  shall  be  held  in  Dalles  City  on  the  third 
Monday  of  June  of  each  year  for  the  purpose  of  elect- 
ing a  mayor  and  a  treasurer  for  the  city  and  a  council- 
man and  a  water  commissioner  for  each  of  said  wards : 
Provided,  that  in  order  to  establish  the  council  and 
board  of  water  commissioners  on  the  new  basis  of  rep- 
resentation as  fixed  by  this  amendment,  it  is  hereby 
ordained:  That  each  councilman  elected  or  holding 
oflBce  at  date  of  adoption  of  this  amendment  shall  repre- 
sent the  new  ward  in  which  he  resides  at  such  date 
irrespective  of  the  ward  he  is  elected  to  represent, 
except  as  herein  otherwise  stated;  that  the  term  of 
office  of  all  councilmen  elected  at  said  election  for  three 
years  is  hereby  shortened  to  two  years;  that  if  as  a 
result  of  such  change  in  ward  boundaries  there  shall  be 
more  than  two  councilmen  in  a  ward  then  a  councilman 
who  received  the  larger  affirmative  vote  of  the  people 
at  his  election  shall  take  precedence  over  one  who  re- 
ceived a  lesser  vote  and  the  term  of  oflSce  of  any  sur- 
plus councilman  is  hereby  declared  to  have  expired; 
that  if  any  ward  is  wholly  without  representation  then 
the  council  shall  immediately  call  a  special  election  for 
that  ward,  but  if  there  is  only  one  vacancy  in  the  ward 
it  shall  be  filled  by  appointment  by  the  council;  and 
that  the  water  commissioners  and  their  term  of  office 
shall  be  as  hereinabove  provided  for  councilmen.' 
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''Sec  5.  That  all  acts  and  parts  of  acts  in  conflict 
herewith  are  hereby  repealed. ' ' 

The  result  of  the  general  election  held  on  June  15, 
1914,  for  the  councilmen  is  set  out,  whereby  it  appears 
that  two  councilmen  were  elected  in  the  new  wards  3, 
4  and  5,  one  in  new  ward  2,  none  whatever  in  the  pro- 
posed new  ward  1,  and  one  in  the  new  ward  3.  McCoy 
and  Williams  received,  respectively,  485  and  472  votes, 
and  Damielle  and  Walther  received,  respectively,  176 
and  177  votes  in  new  ward  3.  Alleging  in  great  detail 
the  manner  in  which  the  council  expressed  its  refusal 
to  order  an  election  for  the  purpose  of  choosing  two 
councilmen  in  the  proposed  ward  1,  the  writ  directs 
that  body  to  call  an  election  for  that  ward  or  show 
cause  why  they  have  not  done  so. 

The  defendants  show  cause  by  answer,  claiming  that 
they  cannot  call  or  hold  any  election  under  the  amend- 
ment in  question  for  sundry  reasons : 

(1)  That  the  council  itself  is  the  judge  of  the  quali- 
fications and  election  of  its  own  members,  and  that  it 
has  determined  certain  persons  and  none  other  to  be 
such  councilmen. 

(2)  That  the  amendment  was  attempted  by  ordi- 
nance only,  and  not  by  act,  and  is  void  for  the  reason 
that  its  enacting  clause  reads  thus,  ''The  people  of 
Dalles  City  do  ordain  as  follows,*'  instead  of  using  the 
enacting  clause  prescribed  by  Article  IV,  Section  1,  of 
the  Constitution  of  the  state,  as  follows:  "Be  it  en- 
acted by  the  people  of  the  State  of  Oregon.*' 

(3)  That  the  ordinance  embodying  the  amendment 
in  question  has  been  repealed  by  subsequent  ordinance 
of  Dalles  City. 

(4)  That  the  measure  was  not  published  for  two 
consecutive  publications  in  a  newspaper  designated  by 
the  council,  not  later  than  20  days  before  the  election, 
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nor  at  all,  until  long  after  the  time  prescribed  for  the 
publication. 

(5)  That  the  recorder  did  not  provide  a  ballot  title 
'within  five  days  after  the  filing  of  the  measure,  nor  at 
all 

(6)  That  the  ballot  title  is  argumentative  in  that  it 
ascribes  the  initiative  of  the  measure  to  the  committee 
of  100,  whose  friends  would  be  influenced  for  and  its 
enemies  against  the  measure  by  that  information. 

(7)  That  the  amendment  is  void  for  uncertainty,  on 
account  of  the  indefinite  provisions  in  reference  to  call- 
ing and  holding  the  special  election  provided  for 
therein,  in  that  it  does  not  direct  whether  notice  shall 
be  given  prior  or  subsequent  to  the  election ;  that  it  has 
not  specified  the  length  of  time  for  which  notice  of  said 
election  jshall  be  given ;  that  it  does  not  in  any  manner 
prescribe  the  method  of  giving  notice  of  said  election 
or  proving  that  notice  thereof  has  been  given ;  that  it 
does  not  specify  the  length  of  time  that  the  polls  shall 
be  kept  open,  the  number  of  judges,  the  number  of 
clerks  thereof,  or  the  manner  of  canvassing  said  re- 
turns. Other  criticisms  against  the  act  imputing  to 
it  conflicting  and  irreconcilable  provisions  are  urged, 
too  numerous  and  in  our  judgment  too  trivial  to  require 
further  notice. 

The  reply  denies  that  the  enacting  clause  embodied 
in  the  measure  is  for  ordinances  only  but  is  likewise 
applicable  to  amendments  to  the  charter,  admits  that 
the  defendants  have  wholly  failed  to  comply  with  the 
provisions  of  the  charter  amendment,  and  denies  other- 
wise every  allegation  pleaded  and  set  out  in  the  def  end- 
ants '  answer.  No  testimony  was  offered  by  either 
party  at  the  hearing. 

1.  A  thorough  sifting  of  the  voluminous  and  dis- 
cursive pleadings,  replete  as  they  are  with  argument 
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and  conclusions  of  law,  leaves  the  question  to  turn  upon 
the  regularity  and  validity  of  the  adoption  of  the 
amendment  in  question.  It  is  provided  in  Section  la. 
Article  IV,  of  the  state  Constitution^  as  follows : 

**The  initiative  and  referendum  powers  reserved  to 
the  people  by  this  Constitution  are  hereby  further  re- 
served to  the  legal  voters  of  every  municipality  and 
district,  as  to  all  local,  special,  and  municipal  legisla- 
tion, of  every  character,  in  or  for  their  respective 
municipalities  and  districts.  The  manner  of  exercising 
said  powers  shall  be  prescribed  by  general  laws,  except 
that  cities  and  towns  may  provide  for  the  manner  of 
exercising  the  initiative  and  referendum  powers  *as  to 
their  municipal  legislation.  Not  more  than  10  per  cent 
of  the  legal  voters  may  be  required  to  order  the  ref- 
erendum nor  more  than  15  per  cent  to  propose  any 
measure,  by  the  initiative,  in  any  city  or  town. ' ' 

It  is  laid  down  in  Article  XI,  Section  2,  of  the  funda- 
mental law  of  the  state,  that : 

*  *  The  legal  voters  of  every  city  and  town  are  hereby 
granted  power  to  enact  and  amend  their  municipal 
charter,  subject  to  the  Constitution  and  criminal  laws 
of  the  State  of  Oregon. '  * 

By  the  act  of  February  25,  1907  (Laws  1907,  p.  405, 
§  10),  the  legislative  assembly  provided  the  manner  in 
which  the  initiative  and  referendum  powers  might  be 
exercised  in  city  affairs.  It  appears  imchallenged  by 
the  record,  however,  that  on  April  3,  1907,  the  city 
council  of  Dalles  City  enacted,  and  the  mayor  of  that 
municipality  approved.  Special  Ordinance  No.  417,  to 
which  allusion  has  been  made.  It  is  contended  in  argu- 
ment by  the  relator  that  section  5  of  that  ordinance  is 
unconstitutional  in  that  it  restricts  the  recorder  to  the 
registration  books  in  the  office  of  the  county  clerk  of 
Wasco  County  in  determining  the  number  and  genuine- 
ness of  the  signatures  and  voting  qualifications  of  the 
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persons  signing  the  initiative  petition.  It  is  substan- 
tially held  in  Woodward  v.  Barhur,  59  Or.  7Q  (116 
Pac.  101),  that  the  signing  of  initiative  petitions  can- 
not be  restricted  to  registered  voters  because  the  Con- 
stitution awards  that  privilege  to  legal  voters,  and 
that  there  may  be  many  legal  voters  who  are  qualified 
signers  but  not  registered. 

2,3,  This,  however,  does  not  vitiate  the  remaining 
sections  of  the  municipal  legislation,  providing  the 
manner  of  exercising  the  initiative  and  referendum 
functions.  That  enactment  plainly  requires  the  re- 
corder to  prepare  the  ballot  title  for  any  initiative 
measure  properly  filed.  No  testimony  on  that  subject 
having  been  offered,  that  contention  of  the  defendants 
may  be  rejected  on  the  ground  that  we  are  authorized 
to  presume  that  the  recorder's  official  duty  has  been 
r^ularly  performed. 

4.  We  cannot  thus  dispense  with  the  objection  that 
the  measure  was  not  published  in  two  consecutive  is- 
sues of  a  newspaper  to  be  designated  by  the  common 
council  not  later  than  20  days  prior  to  the  election  at 
which  the  measure  was  to  be  submitted  to  the  people. 
That  defect  appears  upon  the  face  of  the  writ  and  is 
urged  by  the  answer.  It  is  substantially  conceded  that 
the  supporters  of  the  measure  proceeded  in  ignorance 
of  the  ordinance  prescribing  the  manner  of  exercising 
the  initiative  prerogative,  and,  although  they  made 
haste  to  publish  the  measure  on  discovery  of  the  rule, 
yet  it  was  not  in  a  paper  designated  by  the  council,  and 
also  confessedly  too  late  to  comply  with  the  provisions 
of  the  ordinance  as  to  time.  It  is  urged  that  this  was 
a  special  ordinance  intended  only  to  serve  a  temporary 
purpose  at  the  time  of  its  passage,  and  that  it  was  not 
posted  or  published.  Referring,  however,  to  the  act 
of  February  17,  1899  (Sp.  Laws  1899,  p.  1008),  incor- 
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porating  Dalles  City,  we  find  no  distinction  made  be- 
tween special  and  general  ordinances.  Municipal 
l^islation  in  Dalles  City  is  promulgated  as  a  law  by 
section  38  of  its  diarter,  reading  thus : 

'^Upon  the  passage  of  any  ordinance,  the  enrolled 
copy  thereof,  attested  by  the  recorder,  shall  within  five 
days  be  submitted  to  the  mayor  by  the  recorder;  and 
if  the  mayor  approve  the  same  he  shall  write  upon  it 
*  Approved,*  with  the  date  thereof,  and  sign  it  with 
his  name  of  oflSce ;  and  thereupon,  unless  otherwise  pro- 
vided therein,  such  ordinance  shall  become  law  and  be 
of  force  and  effect.'' 

No  publication  or  posting  is  required  to  give  sanc- 
tion to  its  laws  in  the  defendant  city.  Moreover,  the 
ordinance  does  not  in  its  terms  restrict  its  operation 
to  any  particular  legislation.  Its  language  is  general 
and  applies  with  equal  force  to  all  manner  of  initiative 
and  referendum  measures.  As  authorized  by  the  state 
Constitution,  the  city  by  its  constituted  authorities, 
the  mayor  and  councilmen,  prescribed  a  law  governing 
the  exercise  of  the  initiative  within  its  limits. 

5.  The  amendment  to  the  city  charter  comes  within 
the  scope  of  such  legislation;  and,  while  the  power  to 
enact  laws  affecting  the  local  concerns  of  the  munici- 
pality is  vested  in  the  people  of  the  city,  it  is  requisite 
that  the  process  be  in  accordance  with  the  formula 
prescribed  by  the  people  themselves  through  their 
representatives  in  council  assembled.  Confessedly  the 
friends  of  the  proposed  amendment  proceeded  in  ig- 
norance of  the  law  of  the  city  on  that  question  until 
it  was  too  late  to  publish  the  measure  in  the  manner 
required  by  that  legislation.  In  Wright  v.  McMinn- 
viile,  59  Or.  397  (117  Pac.  289),  it  was  held  in  sub- 
stance that  the  manner  of  giving  notice  of  initiative 
measures  prescribed  by  the  ordinance  on  that  subject 
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must  be  strictly  followed,  and  that  a  failure  to  comply 
with  the  requirements  of  the  municipal  law  in  that  re- 
spect was  fatal  to  the  legislation  attempted.  The  same 
principle  was  announced  by  Mr.  Justice  Moobe  in  State 
V.  Sengstacken,  61  Or.  455  (122  Pac.  292,  Ann.  Cas. 
1914B,  230),  in  these  words : 

**  Whatever  the  rule  may  be  in  other  states,  it  is  set- 
tled in  Oregon  that  at  a  special  election  the  notices 
thereof,  required  by  the  statute  to  be  given,  constitute 
a  condition  precedent  which  must  be  observed  in  order 
to  validate  measures  to  be  voted  upon** — citing  Mars- 
den  v.  Harlocker,  48  Or.  90  (85  Pac.  328, 120  Am.  St. 
Bep.  786) ;  Guernsey  v.  McHaley,  52  Or,  555  (98  Pac. 
158). 

To  the  same  effect  is  Palmherg  v.  Astoria,  63  Or. 
222  (127  Pac.  32). 

It  is  analogous  to  the  manner  in  which  jurisdiction 
over  the  subject  matter  or  parties  to  a  proceeding  is 
acquired  by  a  coui^.  Unless  the  notice  is  published 
by  authority,  in  the  manner  and  at  the  time  required, 
the  proceeding  has  no  more  force  than  the  judgment 
of  a  court,  where  there  was  no  service  of  summons  and 
no  appearance  of  the  defendant,  although  he  may  have 
read  all  about  the  litigation  in  the  newspapers.  If 
those  who  initiate  measures  can  shorten  the  time  of 
publication  or  choose  their  own  medium  of  advertise- 
ment, contrary  to  the  terms  of  the  ordinance  on  the 
subject,  they  may  dispense  with  all  or  any  other  estab- 
lished restrictions  and  substitute  a  procedure  of  their 
own  to  suit  the  particular  occasion. 

In  the  exercise  of  their  sovereign  power,  the  people 
had  a  right  to  prescribe  for  the  15  per  cent  minority 
which  may  initiate  a  measure,  rules  and  regulations 
restricting  and  governing  the  exercise  of  this  important 
power.  If  the  small  minority  mentioned  would  urge  a 
measure,  it  must  do  so  in  accordance  with  the  express 
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will  of  the  people,  at  least  far  enough  to  strictly  com- 
ply with  the  manner  of  giving  notice  to  the  electorate 
of  the  measure  proposed.  It  is  true  that  the  writ  re- 
cites at  great  length  the  pains  taken  to  advertise  the 
matter  in  the  city;  but  it  is  not  within  the  power  of 
any  private  individuals  to  substitute  their  own  pro- 
cedure and  judgment  for  the  will  of  the  people,  as 
expressed  in  their  previous  legislation.  The  proposed 
amendment,  therefore,  must  fail,  because  the  condi- 
tions requisite  to  this  procedure,  as  prescribed  by  the 
people,  were  not  observed  in  giving  notice  of  the  meas- 
ure. 

6, 7.  In  our  judgment  the  enacting  clause,  *  *  The  peo- 
ple of  Dalles  City  do  ordain  as  follows, ' '  was  sufficient 
to  effect  the  amendment  of  the  charter,  if  the  proceed- 
ing had  been  otherwise  regular.  It  is  the  sanctioning 
formula  prescribed  for  municipal  legislation  by  the 
charter  itself,  and  is  the  phrase  commonly  employed 
for  enactments  by  a  city.  The  term  *' ordain"  is 
equivalent  in  potency  to  **be  it  enacted,"  or  any  like 
expression.  Even  the  preamble  to  the  Constitution  of 
the  state  reads,  ''We,  the  people  of  the  State  of 
Oregon,  *  *  do  ordain  this  Constitution."  Article 
IV,  Section  1,  of  that  instrument,  in  saying  that  '*the 
style  of  all  bills  shall  be  'Be  it  enacted  by  the  people 
of  the  State  of  Oregon,'  "  refers  only  to  measures 
treated  by  the  legislative  assembly  or  the  people  of  the 
whole  state.  It  would  be  incongruous  to  put  this  latter 
enacting  clause  upon  amendments  to  a  local  city  char- 
ter, for  it  would  not  be  according  to  the  fact. 

8.  We  are  also  of  the  opinion  that,  when  the  people 
of  a  city  have  amended  their  charter  by  the  use 
of  the  word  "ordain,"  this  circumstance  alone  does 
not  empower  the  council  to  repeal  the  amendment  as 
it  would  a  mere  ordinance  enacted  by  itself  or  the  peo- 
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pie,  for  the  authority  to  enact  or  amend  the  charter  of 
any  city  is  vested  in  its  legal  voters  by  Article  XI, 
Section  2  of  the  state  Constitution. 

9.  The  other  reasons  urged  by  the  defendants  for 
not  calling  an  election  amount  to  criticisms  of  the 
amendment  indicating  that  the  council  has  assumed  to 
act  as  a  censor  upon  the  wisdom  of  the  proposed  legis- 
lation and  to  foresee  difficulties  in  the  execution  of 
the  law.  Subject  to  rules  prescribed  by  themselves 
or  their  representatives,  the  people  have  a  right  to  ex- 
ercise the  initiative  power  in  cities.  It  is  one  of  the 
peculiarities  of  the  initiative  system  that  a  minority  of 
15  per  cent  may  thrust  upon  the  electorate  any  meas- 
ure, however  crude  and  ill-digested,  but  this  is  in 
pursuance  of  the  voice  of  the  people,  and  the  city  coun- 
cil in  this  instance  had  no  right  to  do  aught  but  obey 
the  popular  will.  The  defect  in  this  proceeding  is 
that  the  friends  of  the  measure  did  not  begin  man- 
damns  proceedings  early  enough  in  their  campaign. 
The  council  had  no  right  to  refer  the  matter  to  its 
judiciary  committee  for  the  purpose  of  avoiding  or 
postponing  its  duty  under  the  ordinance  governing  the 
same,  nor  to  neglect  or  refuse  to  designate  a  paper  in 
which  publication  of  the  measure  should  be  had.  That 
was  a  plain  ministerial  duty  which  could  have  been 
enforced  by  mandamus  at  the  proper  time.  It  is  not 
within  the  authority  of  the  council  to  pursue  obstruc- 
tive tactics,  as  against  the  reserved  power  of  the  peo- 
ple, and,  when  a  proper  case  is  presented,  it  is  a  duty 
of  that  body  to  act  as  required  by  its  own  ordinance. 
It  is  not  theirs  to  question  the  wisdom  of  any  legis- 
lative measure  presented  in  proper  form.  On  the  other 
hand,  it  is  the  duty  of  those  who  would  put  in  motion 
the  initiative  power  to  comply  with  the  restrictions 
which  the  people  have  ordained  in  that  respect.    For 
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want  of  this,  the  proposed  amendment  was  not  legally 
adopted,  and  must  he  disregarded. 

There  being,  therefore,  no  valid  authority  for  calling 
the  special  election  in  question,  the  writ  will  be  dis- 
missed. Warr  Dismissed. 

Mb.  Chief  Justice  MoBbide  and  Ma.  Justige  Bbak 
did  not  sit 


Submitted  on  brief  June  26,  rerersed  September  15,  1914. 

ECKEBN  V.  CASEY. 

(143  Pec.  1198.) 

From  Multnomah :  Henry  E.  McGinn,  Judge. 

This  is  an  action  hy  Anthon  Eckern  against  J.  D. 
Casey  and  J.  H.  Hutchinson  to  collect  rent,  wherein 
plaintiff  recovered  judgment,  and  the  defendants  ap- 
peal. Under  the  proviso  of  Bule  18  of  the  Supreme 
Court  (56  Or.  622, 117  Pac.  xi),  the  case  was  submitted 
on  briefs,  without  argument.  Bsversed. 

For  appellants  there  was  a  brief  over  the  name  of 
Mr.  Leroy  Lomax. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Corliss  d  Skulason. 

Mb,  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  an  action  to  collect  rent  under  the  same  lease 
involved  in  the  case  of  Toomey  v.  Casey,  ante,  p.  290 
(142  Pac.  621).  Plaintiff  had  judgment,  and  defend- 
ants appeal.  The  case  involves  practically  the  same 
questions  as  the  case  above  mentioned,  and  what  was 
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there  said  need  not  be  repeated  here.  After  a  careful 
review  of  the  opinion  in  that  case,  we  adhere  to  the 
same ;  and  for  the  same  reasons  announced  therein,  the 
judgment  of  the  lower  court  is  reversed  and  the  cause 
remanded  for  such  fufther  proceedings  as  may  be 
deemed  proper,  not  inconsistent  herewith. 

Bevebsed. 


Submitted  on  brief  Juoe  25^  reversed  July  14,  rehearing  denied  Sep- 
tember 22,  1914. 

PELTON  V.  GOLD  HILL  CANAL  CO. 

(142  Pac.  769.) 

Warehousemen — Conventon — Side  of  Property  Balled. 

1.  A  deposit  of  wheat  in  a  warehouse  under  an  agreement  that 
the  warehouseman  will  buy  at  any  time  at  market  prices  and  will 
make  no  charge  for  storage  unless  the  depositor  removes  the  grain 
or  leaves  it  in  storage  more  than  12  months,  in  which  case  he  agrees 
to  pay  two  cents  per  bushel  per  month,  being  a  bailment  and  not  a 
sale,  the  use  of  the  wheat  by  the  warehouseman  was  an  unlawful  con- 
version to  its  own  use,  for  which  an  action  will  lie. 

[As  to  power  of  bailees  to  make  sales,  see  note  in  66  Am.  Bee. 
768.] 

CorporatioiiB — Oacers— Liability  for  Corporate  Acts. 

2.  A  director  of  a  corporation  is  not  liable  for  any  tort  of  other 
subordinate  agents  in  which  he  did  not  participate. 

[As  to  personal  civil  liability  of  officer  or  director  to  person 
injured  by  tort  of  corporation,  see  note  in  Ann.  Gas.  1913D,  10&8.] 

OorporatlonB — Officers— Actions — Bvldence. 

3;  In  an  action  against  a  corporation  and  its  directors  for  the  con- 
version of  grain  deposited  in  its  warehouse,  evidence  held  not  to  con* 
neet  the  directors  with  the  conversion  of  the  property. 

€k>rporatlon8 — Officers — ^Actions — ^Evidence. 

4.  In  an  action  against  a  corporation  and  its  directors  for  the 
eonversion  of  grain,  evidence  held  insufficient  to  show  that  the  di- 
rectors knew  that  the  corporation  was  insolvent  at  the  time  the  grain 
was  received  for  storage. 

Oorporatioxis — Officers — ^Remedies — ^Nature  and  Form. 

5.  Where,  after  the  insolvency  of  a  corporation  became  apparent, 
and  the  directors  knew  of  the  conversion  of  wheat  in  its  storehouse, 
they  procured  a  decree  of  foreclosure  against  the  company,  and  bid 
the  property  in  for  their  own  benefit  at  less  than  its  real  value^  the 
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owner  of  wheat  eonverted  has  no  remedy  at  law  directly  against  the 
directors,  but  must  proceed  against  them  by  suit  in  equity  after  liqui- 
dating his  claim  by  an  action  at  law  against  the  corporation. 

[As  to  duty  of  warehouseman  in  the  care  of  property,  see  note 
in  136  Am.  St.  Bep.  212.] 

From  Jackson :  Fbank  M«  Oalkiks,  Judge. 

In  Banc.    Statement  by  Mb.  Chibf  Justice  MgBbidb. 

This  is  an  action  by  Horace  Pelton,  substituted  for 
the  Gold  Hill  Bank,  a  corporation,  against  the  Gold 
Hill  Canal  Company,  defendant,  and  W.  B.  McKeen 
et  al.,  defendants  and  appellants,  to  recover  the  value 
of  certain  wheat  stored  in  the  warehouse  of  the  de- 
fendant corporation,  which  it  was  claimed  defendants 
had  fraudulently  converted.  The  complaint  sets  forth 
that  the  defendant  corporation  operated  a  gristmill 
and  warehouse  for  the  storage  of  wheat  and  was  en- 
gaged in  a  general  warehouse  and  milling  business  in 
Jackson  County,  and  that  the  defendants  McKeen, 
Fauvre,  English,  Ward,  Smith,  Wright,  Beed,  Hovey 
and  Test  were  the  directors  of  the  corporation,  having 
full  management  and  control  of  its  business,  and  hand- 
ling, buying,  selling  and  disposing  of  such  grain  and 
other  produce  as  came  to  the  gristmill.  The  complaint 
continues  as  follows : 

'*That  between  the  25th  day  of  August,  1905,  and 
the  1st  day  of  October,  1906,  the  plaintiff,  Horace 
Pelton,  delivered  to  the  defendants  at  said  gristmill 
and  warehouse,  1,842^  bushels  of  wheat  for  storage 
with  said  defendants  as  such  warehousemen,  under  an 
express  understanding  and  agreement;  that  the  same 
was  placed  there  for  the  purpose  of  sale  by  plaintiff 
and  intrusted  to  defendants  as  warehousemen ;  that  if, 
during  the  time  said  wheat  should  so  remain  in  storage, 
plaintiff  should  have  an  opportunity  to  sell  the  same 
at  a  price  suitable  to  him,  before  making  such  a  sale 
to  anyone  else  he  should  allow  the  defendants  an  op- 
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portnmty  to  purchase  said  wheat  at  the  same  price  at 
which  he  had  an  opportunity  to  sell  the  same  to  an- 
other; that  said  wheat  was  so  placed  in  such  storage 
under  said  contract  then  and  there  agreed  upon ;  that, 
except  for  the  fact  that  the  defendants  Fauvre,  Mc- 
Keen,  English  and  others  of  the  defendants  were 
directors  of  said  Gold  Hill  Canal  Company,  and  except 
for  the  fact  that  they  were  reputed  to  be  honest  and 
wealthy  business  men  and  responsible,  plaintiff.  Pel- 
ton,  would  not  have  stored  said  wheat  in  said  gristmill 
under  said  contract,  but  he  relied  upon  the  financial 
standing,  reputation  and  worth  of  the  defendant  di- 
rectors of  said  Gold  Hill  Canal  Company,  and  that  as 
an  inducemejit  to  said  contract  and  the  storage  of  said 
wheat  he  relied  upon  the  honesty  and  integrity  of  said 
defendant  directors  of  said  defendant  corporation  to 
80  care  for  said  wheat  that  the  same  should  not  be  lost 
to  plaintiff;  that,  when  said  wheat  was  so  stored,  the 
defendant  Gold  Hill  Canal  Company  was  insolvent,  and 
such  insolvency  was  known  to  all  of  the  defendants,  but 
nevertheless  the  defendants  conspired  to  and  did 
fraudulently  convert  said  wheat  to  their  own  use ;  that 
at  the  time  said  wheat  was  so  stored  in  such  ware- 
house, the  property  of  the  defendant  Gold  Hill  Canal 
Company  was,  as  the  defendants  well  knew,  encum- 
bered with  a  mortgage  in  a  large  sum  for  the  security 
of  an  alleged  bonded  indebtedness,  and  said  defendant 
corporation  was  insolvent,  but,  after  the  appropria- 
tion by  defendants  of  said  wheat  to  their  own  use,  the 
defendants  other  than  defendant  corporation,  in  pur- 
suance of  said  fraudulent  conspiracy  to  appropriate 
said  wheat  to  their  own  use,  caused  said  mortgage  to 
be  foreclosed,  and  purchased  at  foreclosure  sale  all  of 
the  property  of  said  defendant  corporation,  making 
said  purchase  in  the  names  of  the  defendants  Fauvre, 
McKeen  and  English,  and  in  trust  secretly  for  the 
benefit  of  themselves  and  the  other  defendants  other 
than  the  Gold  Hill  Canal  Company,  with  fraudulent  in- 
tent and  design  of  defeating  the  lawful  claims  and 
demands  against  said  corporation  and  said  other  de- 
fendants, of  which  this  claim  is  one,  the  defendants, 
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other  than  defendant  corporation,  being  nonresidents ; 
that  the  property  of  defendant  corporation  thns  bid 
in  by  the  defendants,  said  directors,  greatly  exceeds  in 
value  both  the  amount  bid  therefor  by  said  directors 
and  the  claim  of  this  plaintiff ;  that  said  sale  and  pur- 
chase was  made  in  pursuance  of  said  fraudulent  con- 
spiracy to  so  handle  the  affairs  of  said  corporation  as 
to  convert  to  defendants'  own  use  said  wheat  belong- 
ing to  plaintiff;  that  while  said  wheat  was  so  held  in 
trust  and  in  storage  by  the  defendants  in  said  capacity 
as  such  warehousemen,  the  defendant  directors  of  de- 
fendant corporation  so  negligently,  carelessly  and  dis- 
honestly handled  the  affairs  of  said  defendant  corpora- 
tion that  they  appropriated  to  their  own  use  all  of  said 
wheat  and  the  same  thereby  converting  said  wheat  to 
their  own  use.  *  * 

The  case  was  put  at  issue  by  a  denial  by  the  defend- 
ant directors  of  all  the  material  allegations  of  the  com- 
plaint. There  was  no  appearance  on  behalf  of  the 
defendant  corporation.  The  conditions  of  storage  are 
indicated  by  a  storage  receipt,  which  is  as  follows : 

**  Storage  Receipt. — Rogue  River  Mills. 

' '  Gold  Hill,  Oregon,  Sept.  8, 1905. 
**  Received  from  Horace  Pelton  on  storage  9343  lbs. 
of  wheat,  77  sks.  The  conditions  upon  which  the  above 
is  received  are  as  follows,  viz. :  The  Rogue  River  Mills 
agree  to  buy  the  above  at  any  time  at  market  prices. 
The  Rogue  River  Mills  makes  no  charge  for  storage, 
except  as  named  herein,  and  assumes  no  risk  for  loss 
of  any  kind,  the  cause  of  which  may  be  beyond  their 
control.  In  case  the  party  leaving  the  above  desires  at 
any  time  to  remove  same,  he  agrees  to  psj  storage 
charges  at  the  rate  of  2c  per  bushel  per  month,  or,  in 
case  the  above  is  left  longer  than  12  months,  to  pay 
storage  charges  at  the  above  rate,  whether  property  is 
sold  to  the  mill  or  not.  This  receipt  must  be  returned 
when  settlement  is  made.  *  ^ 

*^  [Signed]    B.  W/' 
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All  the  receipts  were  not  in  this  form,  some  merely 
reciting  the  delivery  and  acceptance  of  the  wheat ;  but 
the  evidence  indicates  that  all  deliveries  were  upon  the 
same  conditions  as  indicated  in  the  receipt  above  set 
forth.  There  was  a  jury  trial,  and  upon  the  close  of 
plaintiff's  testimony  a  motion  was  made  for  nonsuit, 
which  was  overruled.  The  jury  returned  a  verdict  for 
plaintiff  in  the  sum  of  $2,173.94,  being  the  full  amount 
claimed.  Defendants  appeal.  Submitted  on  briefs 
without  argument  under  the  proviso  of  Supreme  Court 
Rule  18:  56  Or.  622  (117  Pac.  xi). 

Bevebsed.    Beheabinq  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  William  I.  Vawter  and  Mr.  Holbrook  Withington, 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Joseph  L.  Eammersley  and  Mr.  Alfred  E.  Beames. 

Opinion  by  Mb.  Chief  Justice  McBbide. 

1.  We  consider  the  law  to  be  settled  in  this  state 
that  a  deposit  of  wheat  upon  the  conditions  indicated 
in  the  warehouse  receipt  quoted  constitutes  a  bailment 
and  not  a  sale.  The  subject  is  so  ably  and  thoroughly 
considered  by  Mr.  Chief  Justice  Bean  in  the  case  of 
Savage  v.  Salem  Mills  Co.,  48  Or.  1  (85  Pac.  69, 10  Ann. 
Cas.  1065),  that  further  discussion  is  unnecessary 
Being  a  bailment,  it  follows  necessarily  that  the  use  of 
the  wheat  by  the  defendant  corporation  was  an  unlaw- 
ful conversion  thereof  to  its  own  use,  for  which  an 
action  will  lie  against  it. 

2.  The  difficult  proposition  in  the  case  relates  to  the 
individual  responsibility  of  the  directors.  It  may  be 
stated  as  a  rule  of  universal  application  that  a  director 
of  a  corporation  is  not  liable  for  any  tort  of  other 
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subordinate  agents  in  which  he  did  not  participate.  A 
recent  writer  succinctly  states  the  law  in  the  following 
language : 

* '  This  principle  of  agency  leads  inevitably  to  the  con- 
clusion that  directors  are  not  liable  on  contracts  made 
by  them  on  the  company's  behalf,  if  their  directorship 
is  disclosed  to  the  contractor.  To  be  sure,  if  the  con- 
tract is  beyond  the  scope  of  their  authority,  or  ultra 
vires  of  the  corporation,  or  for  some  other  reason  not 
binding  on  the  company,  they  may,  like  other  agents, 
be  liable  on  an  implied  warranty  of  authority.  But  if 
all  the  facts  are  known  to  the  opposite  party  to  the  con- 
tract, the  directors  incur  no  liability  to  him  because  the 
contract  is  in  law  ultra  vires  of  the  corporation,  and 
therefore  not  binding  upon  it.  Moreover,  if  the  con- 
tract is  ratified,  or,  being  vitra  vires  of  the  corporation, 
is  so  far  executed  as  to  become  binding  on  the  com- 
pany, no  liability  to  the  third  person  is  incurred  by 
the  directors  or  officers  who  entered  into  the  contract. 
•  •  Directors  are  not  liable  to  creditors  of  the  com- 
pany, or  to  any  persons  to  whom  the  corporation  owes 
a  duty,  whether  arising  out  of  contract  or  otherwise, 
for  having  failed  to  see  to  it  that  the  duty  is  performed. 
For  example,  they  are  not  liable  personally  to  a  share- 
holder whose  dividends  they  wrongfully  withheld. 
Even  an  express  oral  promise  by  directors  to  pay  a 
debt  of  the  corporation  may  be  unenforceable  under 
the  statute  of  frauds.  *  *  On  the  other  hand,  although 
directors  are  not  liable  for  negligent  torts  of  subor- 
dinate agents  in  which  they  have  not  participated,  they 
are  clearly  liable  ex  delicto  for  any  tort  in  which  they 
participate.  Hence  they  will  be  liable  to  stockholders 
or  creditors  who  have  relied  to  their  hurt  upon  false 
reports  or  prospectuses  which  the  directors  have  pub- 
lished, fraudulently  or  (in  any  jurisdiction  where  negli- 
gent misrepresentation  is  actionable)  negligently ;  and 
so  an  officer  of  a  corporation,  who  issues  on  its  behalf 
bonds  containing  a  representation  known  by  him  to  be 
false,  will  be  liable  to  an  action  of  deceit  by  any  pur- 
chaser who  relies  thereon.    So,  if  directors,  by  r^^- 
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tering  a  transfer  of  shares  which  they  know  to  be  held 
in  trnst,  prejudice  the  interest  of  the  cestui  que  trust, 
they  are  liable  ex  delicto  for  assisting  a  trustee  to  com- 
mit a  breach  of  trust;  and  this  liability,  it  seems,  at- 
taches to  the  directors,  although  the  corporation  be 
exempted  by  statute  from  the  duty  of  takipg  notice  of 
equitable  interests  in  its  shares.  Similarly,  where 
property  of  an  insolvent  company  is  conveyed  to  a  new 
corporation  charged  with  payment  of  the  debts  of  the 
old  company,  the  directors  of  the  new  company,  if  they 
wrongfully  misapply  the  assets,  are  liable  in  damages 
to  the  creditors  of  the  old  company.  It  has  been  held 
that,  where  a  corporation  infringes  a  patent,  the 
officers,  who  act  only  on  behalf  of  the  company,  cannot 
be  held  individually  to  account  for  the  profits  made  by 
the  infringement;  but  it  is  submitted  that  they  would 
be  liable  in  such  a  case  to  an  action  at  law  for  damages 
by  the  owner  of  the  patent.  *  *  For  mere  nonfeasance 
directors  should  not  be  liable  to  outsiders  in  tort,  and 
are  therefore  not  liable  ex  delicto  to  persons  who  rely 
upon  fraudulent  misrepresentations  of  other  agents 
of  the  company,  in  which  the  directors  have  not  partici- 
pated. But  it  has  been  held,  though  with  questionable 
soundness,  that  directors  who  have  notice  that  certain 
inferior  agents  are  converting  property  deposited  with 
the  company  for  safekeeping,  and  who  fail  to  put  a 
stop  to  the  wrongdoing,  are  liable  ex  delicto  to  the 
depositor  for  his  damages '  ^  2  Machen,  Corporations, 
§§  1641-1644. 

See,  also,  10  Cyc.  840;  Frost  Mfg.  Co.  v.  Foster,  76 
Iowa,  535  (41  N.  W.  212) ;  Branch  v.  Roberts,  50  Barb. 
(N.  Y.)  435. 

3.  The  evidence  in  this  case  indicates  that  the  prin- 
cipal defendant  is  a  foreign  corporation,  all  of  whose 
directors  reside  in  the  State  of  Indiana,  and  none  of 
whom,  so  far  as  we  are  informed,  were  ever  in  the  State 
of  Oregon;  that  the  affairs  of  the  corporation  in  this 
state  were  under  the  supervision  of  a  general  man- 
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ager,  who  received  the  grain  and  gave  the  receipts  in 
question.  There  is  nothing  to  indicate  that  the 
directors,  or  any  of  them,  had  personal  knowledge  or 
information  as  to  the  deposit  of  the  grain  in  question 
until  long  after  it  had  been  ground  and  disposed  of. 
In  fact,  the  testimony  indicates  that  they  were  entirely 
ignorant  of  the  deposit  or  conversion  until  long  after 
the  grain  had  been  sold.  The  plaintiff  testifies  that 
about  July  24, 1907,  he  made  a  demand  on  the  directors 
for  pay  for  his  wheat.  In  consequence  of  this  demand 
we  find  in  the  minute-book  of  the  board  of  directors, 
introduced  in  evidence  by  plaintiff,  the  following  entry 
of  the  proceedings  of  a  meeting — 

**held  to  consider  the  claim  of  Messrs.  Pelton  &  Dun- 
gan  of  Gold  Hill,  who  demanded  pay  for  certain 
amounts  of  wheat  which  they  had  stored  in  the  com- 
pany's mill.  The  secretary  was  instructed  to  write 
Mr.  E.  C.  Thompson,  manager  at  Gold  Hill  in  place  of 
Mr.  Leslie,  that  if  the  parties  did  not  care  to  leave  the 
wheat  with  the  company  until  ground  up  and  money 
realized  from  the  sale,  said  Messrs.  Pelton  &  Dungan 
would  take  out  their  wheat  from  storage.'* 

This  indicates  that  at  the  time  the  demand  for  pay- 
ment was  made  by  plaintiff  the  directors  were  under 
the  impression  that  the  grain  was  still  in  the  mill  and 
subject  to  plaintiff's  order,  and  there  is  no  testimony 
that  they  in  any  way  directed  or  connived  at  its  conver- 
sion, which  was  evidently  an  act  of  their  manager,  act- 
ing, not  for  the  directors  personally,  but  for  the  cor- 
poration. We  are  of  opinion  plaintiff  has  entirely 
failed  to  connect  the  defendants  with  the  conversion  of 
the  property. 

4.  The  evidence  does  not  indicate  that  the  directors 
knew  the  corporation  to  be  insolvent  at  the  time  the 
wheat  was  received  for  storage.     The  details  as  to  the 
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organization  and  plans  of  the  company  are  somewhat 
meager,  but  it  appears  that  one  of  its  objects  was  to 
develop  and  sell  water  power  from  Bogne  River,  and 
incidentally  to  operate  a  mill  by  means  of  the  power 
thus  secured,  and  in  connection  with  the  mill  to  operate 
and  carry  on  a  warehouse  for  the  storage  of  grain, 
possibly  with  a  view  to  ultimate  purchase  for  the  pur- 
pose of  grinding  it  into  flour  in  the  mill.  It  was  a  ven- 
ture requiring  money  to  prosecute  it  to  success,  and 
this  money  was  secured  by  floating  bonds  secured  by  a 
mortgage  on  the  property.  Like  many  such  ventures 
launched  by  parties  operating  from  a  distance  and 
ignorant  of  local  conditions,  it  was  unsuccessful  and 
financially  disastrous  to  the  parties  engaged  in  it, 
though  at  the  time  the  wheat  was  stored  it  was  a  going 
concern,  which,  perhaps,  under  better  management, 
might  have  been  successful.  There  is  nothing  to  indi- 
cate that  there  was  any  design  on  the  part  of  the 
directors  to  organize  or  carry  on  the  corporate  business 
with  a  view  of  embezzling  property  stored  with  it  and 
thereby  making  a  personal  profit  out  of  the  transaction. 
They  could  only  save  themselves  financially  by  making 
the  venture  a  success,  and  their  failure  to  do  so,  no 
doubt,  brought  on  them  personally  serious  financial 
loss.  One  of  the  directors  testified  that  his  individual 
loss  was  $14,000,  and  it  is  reasonable  to  suppose  that 
the  others  suffered  in  like  proportion  to  the  amounts 
invested  by  them. 

5.  It  is  also  claimed  that  the  directors,  after  the  con- 
version of  the  wheat  and  after  the  insolvency  of  the 
company  became  apparent,  procured  a  decree  of  fore- 
closure to  be  rendered  against  the  company,  and  bid  the 
property  in  for  their  own  benefit  at  much  less  than 
its  real  valuei  thus  misapplying  assets  that  should 
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properly  be  applied  to  the  payment  of  the  claims  of 
its  creditors.  Without  entering  into  a  discussion  of 
the  evidence  adduced  on  this  branch  of  the  case,  it  is 
sufficient  to  say  that  plaintiff  cannot  by  an  action  at  law 
recover  for  himself  assets  of  the  corporation  which  the 
directors  may  have  fraudulently  appropriated.  Hav- 
ing first  liquidated  his  claim  by  an  action  at  law  against 
the  corporation,  the  remedy  of  the  creditor  is  by  a  suit 
in  equity  to  uncover  the  assets  so  converted  by  the 
directors  and  subject  them  to  his  claim,  in  the  same 
manner  as  an  ordinary  creditors'  bill  to  uncover  and 
subject  to  execution  property  fraudulently  conveyed  to 
defeat  creditors.  His  remedy  is  solely  equitable: 
Elliott,  Private  Corporations,  §  527 ;  Priest  v.  White, 
89  Mo:  609  (1  S.  W.  361) ;  Westinghouse  Electric  etc. 
Co.  V.  Reed,  194  Mass.  590  (80  N.  E.  621, 120  Am.  St. 
Bep.  576). 

The  judgment  will  be  reversed,  so  far  as  it  aflfects 
the  directors,  and  the  cause  remanded  to  the  Circuit 
Court,  with  directions  to  grant  the  motion  for  a  nonsuit 
as  to  theuL  Bbvbbsed.    Beheabing  Denied. 


Argaed  April  2,  reargned  June  15,  affirmed  July  2ft,  rehearing  denied 

September  22,  1914. 

KOEHLER  V.  DENNISON. 

(143  Pae.  649.) 

OancaUatlon  of  Ibstnunents  —  Sales  —  Bemedy  at  Law  —  Itomedies  of 
PnxchaMn— Nature  and  Form— Law  or  Equity. 

1.     For  fraud  in  inducing  the  purchase  of  a  barber-shop,  the  person 
i^ggrieved  has  a  remedy  at  law  for  the  recovery  of  the  consideration 

gaidy  treating  the  transactions  as  rescinded,  or  in  equity  to  cancel  the 
ill  of  sale. 

[As  to  eaneellation  notwithstanding  remedy  at  law,  see  note  in 
9  Am.  St.  Bep.  859.] 
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Ttsad— SepresenUtioiis  of  Agmt— LlablUty  to  PrincUMO. 

2.  "Where  a  barber  practically  represented  to  plaintiff  that  he  was 
engaged  in  finding  suitable  locations  for  persons  desiring  places  to 
eonduct  their  business,  and  plaintiff  acted  upon  information  given  by 
the  barber  by  going  into  a  barber-shop  which  was  for  sale,  he  thereby 
made  the  barber  his  agent,  establishing  a  relation  of  trust  and  confi- 
dence, rendering  the  barber  liable  for  deceit  in  stating  that  a  lease  of 
the  premises  would  be  obtained. 

[As  to  liability  of  principal  for  fraud  of  agent  as  dependent  on 
whether  fraud  is  committed  for  benefit  of  principal,  see  note  in 
Ann.  Cas.  1913B,  820.] 

BalM— Exceflrive  CoxudderatlOB— Fraud. 

3.  The  fact  that  a  seller  of  a  barber-shop  received  much  more  than 
its  reasonable  value  affords  no  justification  for  setting  aside  the  sale, 
when  assented  to  by  a  party  who  is  mm  juris,  unless  the  assent  was 
induced  by  fraud. 

8al«»— Fraud  of  8eU«c^ ''Leaae.'* 

4.  Where  the  seller  of  a  barber-shop  represented  to  the  purchaser 
that  a  lease  of  premises  could  be  obtained,  the  parties  unquestionably 
understood  by  "lease"  a  writing  executed  by  the  owner  evidencing  a 
demise  for  a  reasonable  term,  and  not  merely  the  acceptance  of  rent 
for  a  month. 


BSlM— -Fraud  of  Bailer. 

5.  A  seller  of  a  barber-shop  and  a  broker  prosecuting  the  sale,  who 
represented  that  a  lease  of  the  premises  would  be  secured,  which  they 
knew  would  not  be  done,  are  liable  for  the  misstatements. 

[As  to  action  to  recover  for  false  representations,  see  note  in 
18  Am.  St.  Bep.  555.] 

Bales— Bemediea  of  Purcluuier— Becorery  of  Price— Oonditlons  Frece^ 
dent 

6.  Where  the  seller  of  a  barber-shop  notified  the  purchaser  that  he 
would  not  repay  any  of  the  money  received  from  him,  the  purchaser 
need  not  make  a  demand  therefor  before  suing  for  its  recovery. 

Bales — ^Bemediea  of  Purchaser— BecoTery  of  Prico  Paid — Oondltions 
Precedent. 

7.  A  delay  of  six  weeks  by  the  purchaser  of  a  barber-shop,  before 
offering  to  return  the  property,  during  which  time  he  was  trying  to 
realize  the  profits  which  the  seller  and  broker  represented  to  him 
would  be  made,  was  not  unreasonable. 

From  Multnomah:  Hbkby  E.  MgGink,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Moore. 

This  is  a  suit  by  A.  E.  Koehler  against  E.  Dennison 
and  J.  I.  Hull  to  cancel  a  bill  of  sale  of  personal  prop- 
erty and  to  recover  the  sum  of  money  paid  therefor. 
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The  complaint  charges,  in  effect,  that  the  defendants, 
having  previously  learned  that  the  plaintiff  had  on 
hand  money  exceeding  $1,025,  conspired  to  cheat  and 
defraud  him  out  of  that  sum;  that  on  February  17, 
1913,  the  plaintiff  was  ill,  and  in  consequence  thereof 
was  weak  in  body  and  mind,  at  which  time  the  defend- 
ants overpersuaded  him  to  deliver  to  Dennison  $1,025 
for  a  bill  of  sale  of  barber  chairs,  glasses,  fixtures,  etc., 
which  property  was  then  practically  valueless;  that, 
pursuant  to  such  conspiracy,  the  money  was  obtained 
by  fraud,  in  that  the  defendants  falsely  represented  to 
plaintiff  that  if  he  would  pay  that  sum  for  the  prop- 
erty and  take  possession  of  the  barber-shop  at  No.  205 
Morrison  Street,  Portland,  Oregon,  then  conducted  by 
Dennison,  he  would,  as  soon  as  the  sale  was  consum- 
mated, secure  a  lease  of  the  premises,  and  by  continu- 
ing the  business,  be  able  to  earn  therefrom  $5  and  $10 
a  day  above  all  expenses;  that  such  representations 
were  false  and  so  known  to  be  by  the  defendants,  who 
made  them  for  the  purpose  of  defrauding  the  plaintiff ; 
that  he  was  ignorant  thereof,  but,  relying  thereon,  was 
induced  to  pay  the  sum  stated  for  the  property;  that 
after  obtaining  the  title  thereto  he  discovered,  by  con- 
ducting the  business,  that,  instead  of  daily  clearing  the 
sums  so  asserted,  he  lost  from  $10  to  $15  a  week;  that 
he  was  unable  to  secure  a  lease  of  the  premises,  and 
soon  after  taking  possession  thereof  he  was  ejected 
therefrom;  that  he  tendered  to  Dennison  a  good  and 
sufficient  bill  of  sale  retransferring  to  him  the  title  to 
the  property  mentioned,  and  deposited  such  written 
instrument  with  the  clerk  of  the  Circuit  Court  for  him. 
A  motion  to  make  the  complaint  more  definite  and 
certain  and  to  strike  out  parts  thereof  was  denied,  and 
a  demurrer  to  the  initiatory  pleading,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
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of  suit,  was  overruled,  whereupon  the  defendant  Denni- 
son filed  an  answer  admitting  the  sale  of  the  property 
for  the  consideration  stated,  but  denying  all  other  aver- 
ments of  the  complaint-  For  a  further  defense  it  is 
alleged  that  the  plaintiff  has  an  adequate  remedy  at 
law ;  that  he  has  rendered  it  impossible  to  place  Denni- 
son in  statu  quo,  in  that  his  misconduct  caused  him 
to  be  dispossessed  of  the  barber-shop,  thereby  destroy- 
ing the  goodwill  of  the  business ;  that  by  reason  of  the 
sale  the  plaintiff  remained  in  the  possession  and  con- 
trol of  the  business  more  than  six  weeks,  during  which 
time  he  made  no  complaint  to  Dennison,  by  reason 
whereof  he  acquiesced  in  the  transaction  and  is  es- 
topped by  his  laches  from  asserting  that  he  was 
defrauded. 

The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer,  and,  the  cause  having  been  tried,  find- 
ings of  facts  were  made  substantially  in  conformity 
with  the  averments  of  the  complaint,  and  a  decree  hav- 
ing been  given  as  prayed  for  therein,  Dennison  appeals. 

Affirmed.     Beheabing  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Joseph  &  Haney  and  Mr.  B.  H.  Goldstein,  with 
oral  arguments  by  Mr.  Bert  E.  Haney  and  Mr.  Gold- 
stein. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Morris  A.  Goldstein  and  Mr.  Frank  S. 
Senn. 

Mb.  Justice  Moore  delivered  the  opinion  of  the  court. 

It  is  contended  that  errors  were  committed  in  deny- 
ing the  motion  and  in  overruling  the  demurrer.  The 
averments  of  the  complaint  as  hereinbefore  given  are 
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not  arranged  in  the  same  order  as  originally  set  forth, 
bnt  it  is  believed  that  the  allegations  of  the  pleading 
thns  assailed  are  substantially  stated,  and  that  the 
facts  narrated  are  not  so  vague  or  uncertain  that  the 
meaning  thereof  could  not  have  been  readily  compre- 
hended, or  that  any  parts  of  the  complaint  should  have 
been  stricken  out. 

1.  For  a  redress  of  his  grievance  the  plaintiff  had  a 
concurrent  remedy  at  law  and  in  equity.  In  an  action 
at  law  for  affirmative  relief  he  might  have  treated  the 
transaction  as  rescinded  and  recovered  back  the  con- 
sideration paid  for  the  property.  By  this  means  he 
would  still  have  held  the  written  evidence  of  a  transfer 
of  the  title  to  the  goods,  to  cancel  which  bill  of  sale, 
though  not  under  seal,  the  remedy  at  law  was  not  so 
adequate  and  complete  as  that  which  equity  affords: 
Benson  v.  Keller,  37  Or.  120  (60  Pac.  918) ;  Olston  v. 
Oregon  Water  Power  A  Ry.  Co.,  52  Or.  343  (96  Pac. 
1095,  97  Pac.  538,  20  L.  R.  A.  (N.  S.)  915).  What  is 
here  said  is  not  intended  to  contravene  the  rule  which 
permits  a  party  who  seeks  defensive  relief  at  law  to  set 
up  in  his  answer  the  plaintiff's  fraud,  and  thereby 
defeat  an  action  brought  to  enforce  the  alleged  fraudu- 
lent obligation:  Mnel  v.  Stutsman,  60  Or.  66  (117  Pac. 
1093).  No  error  was  committed  in  overruling  the 
demurrer. 

Considering  the  case  on  its  merits,  the  testimony 
shows  that  at  the  time  of  the  trial  the  plaintiff  was  73 
years  old.  He  was  not  a  barber.  He  had  been  en- 
gaged in  raising  fruit,  but,  having  lost  a  leg,  he  was 
obliged  to  seek  other  employment,  which  he  found  in 
conducting  at  Portland  a  confectionery  store.  Having 
sold  that  business,  he  tried  to  find  a  new  location  where 
he  could  pursue  the  same  occupation.  While  seeking 
another  place  he  on  February  15, 1913,  met  the  defend- 
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ant  Hull,  a  barber,  who  said  he  was  engaged  in  seenring 
for  others  business  locations,  and  could  find  a  place  for 
him,  if  he  would  wait,  thereupon  taking  him  into  a 
barber-shop  conducted  by  Dennison,  where  the  latter 
told  him  he  intended  to  quit  the  business  in  order  that 
he  might  deal  in  horses.  The  plaintiff  testified  that 
Dennison  then  said  to  him: 

*'If  you  buy  this  shop  you  can  make  from  $5  to  $10 
a  day  clear.  All  you  have  to  do  is  to  sit  here  and 
count  your  money.  * ' 

This  witness,  referring  to  the  defendant  Hull,  said : 

**I  told  him  that  if  I  bought  it  [the  shop]  I  should 
want  a  lease.  Well,  he  asked  Mr.  Dennison  and  Mr. 
Dennison  asked  Mr.  Soloman  [the  lessee  of  the  prem- 
ises]. They  had  talked  it  over,  and  Mr.  Soloman  said : 
*Why,  of  course,  you  will  get  a  lease  whenever  you 
ask  for  it. '  He  said :  '  Whenever  you  ask  for  a  lease 
there  will  be  a  lease  forthcoming.'  *I  don't  want  to 
cheat  a  cripple  like  you.'  I  said:  *I  don't  want  to  be 
cheated  either. '  When  I  made  up  my  mind  to  buy  this 
barber-shop  I  made  up  my  mind  never  to  buy  it  with- 
out a  lease,  and  I  bought  it  with  that  understanding. ' ' 

The  sale  was  concluded  February  17,  1913,  where- 
upon plaintiff  paid  the  sum  agreed  upon  for  the  prop- 
erty, took  possession  of  the  shop,  and  paid  Mr.  Soloman 
$90,  as  the  rent  in  advance  for  a  month.  The  plaintiff, 
during  that  time,  was  offered  $800  for  the  property 
which  he  had  secured  from  Dennison,  and,  desiring  a 
lease  of  the  premises,  he  applied  to  Soloman,  who  re- 
fused to  grant  the  request,  and  on  March  15,  1913,  two 
days  prior  to  the  expiration  of  the  term  for  which  he 
had  paid  the  rent,  Soloman  commenced  an  action 
against  him  to  secure  possession  of  the  shop.  This  ac- 
tion,  however,  was  subsequently  dismissed* 
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The  plaintiff,  referring  to  one  of  the  defendants, 
who  at  the  time  the  sale  was  made  promised  to  remain 
in  the  shop  and  assist  in  conducting  the  business,  testi- 
fied as  follows : 

*  *  And  this  Joe  Hull,  he  was  trying  all  the  time  to 
get  me  out  of  there,  to  get  another  place ;  and  then  him 
and  another  man  they  went  up  and  they  rented  a  place 
on  Sixth  and  Burnside,  and  I  went  up  there,  and  I 
didn't  make  anything  up  there  neither.  I  didn't 
make  the  rent  on  either  place. ' ' 

The  value  placed  by  Hull  on  the  entire  property  was 
only  $700,  while  another  man  who  knew  the  worth  of 
the  goods  estimated  it  to  be  not  more  than  $300.  The 
profits  of  the  business  were  not  what  the  defendants 
had  represented.  Their  witnesses,  explaining  the  rea- 
son therefor,  stated  that  the  plaintiff  increased  the 
price  of  shaving  from  10  cents,  the  cost  prevailing  when 
he  secured  the  property,  to  15  cents,  and  that  he  per- 
mitted five  of  the  eight  barbers  employed  by  Dennison 
to  leave  the  shop,  and  did  not  get  others  to  take  their 
places. 

The  plaintiff  did  not  make  any  demand  upon  Denni- 
son to  repay  any  part  of  the  money  which  he  had  re- 
ceived before  bringing  this  suit.  He  testified  that  he 
told  Dennison  that  he  'had  misrepresented  the  property 
and  the  value  of  the  business,  whereupon  the  latter 
remarked  that,  having  sold  the  goods,  he  paid  Hull  a 
commission  for  finding  a  purchaser,  and  he  would  not 
return  the  money. 

It  appears  that  after  plaintiff  quit  the  shop  the  prem- 
ises were  immediately  leased  to  another  barber.  Den- 
nison, soon  after  concluding  the  sale  with  the  plaintiff, 
obtained  another  barber-shop  and  conducted  that  busi- 
ness, though  it  will  be  remembered  he  told  Koehler 


Sept.  1914.]  EoBHLBR  t;.  Dennison.  369 

when  he  made  the  bill  of  sale  that  he  was  retiring  in 
order  to  deal  in  horses. 

Soloman,  as  defendants '  witness,  admits  that  he  told 
the  plaintiff  he  did  not  desire  to  cheat  a  cripple.  The 
defendants  deny  nearly  all  the  testimony  given  by  the 
plaintiff,  and  each  asserts  upon  oath  that  no  commis- 
sion was  paid  to  Hull. 

2.  No  testimony  was  offered  tending  to  show  that 
when  the  bill  of  sale  of  the  property  was  concluded  the 
plaintiff  was  ill  or  weakened  in  body  or  mind.  A 
perusal  of  his  testimony,  however,  shows  that  he  is 
peevish  and  irascible,  evidencing  senility.  Neither  of 
the  defendants  made  any  representations  respecting 
the  value  of  the  goods  sold,  but  only  as  to  the  future 
profits  that  could  be  obtained  by  conducting  the  barber 
business.  Nor  did  they  in  any  manner  do  anything  to 
prevent  the  plaintiff  from  making  a  careful  examina- 
tion or  due  inquiry  as  to  the  value  of  the  property  or 
the  receipts  obtained  from  the  prior  management  of  the 
shop.  It  will  be  assumed,  without  deciding  the  ques- 
tion, that  the  representations  about  the  profits  were 
not  statements  of  past  or  present  material  facts, 
amounting  to  a  warranty,  and  that  they  were  nothing 
more  than  expressions  of  opinion  relating  to  uncertain 
future  gains ;  yet  it  is  believed  that  the  relation  existing 
between  the  plaintiff  and  Hull,  who  assumed  to  act  as 
a  broker,  was  confidential,  requiring  from  the  latter  a 
full  disclosure,  and  that  Hull 's  connection  with  Denni- 
son makes  them  legally  responsible  for  the  conse- 
quences resulting  from  the  failure  to  obtain  a  lease  of 
the  premises. 

The  plaintiff's  testimony  on  this  subject  is  as  fol- 
lows :    • 

'  *  This  spring  when  I  was  looking  for  a  confectionery 
store  I  ran  across  Joe  Hull,  and  he  said  that  he  was 
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engaged  in  that  kind  of  business,  and  that  he  would 
find  me  one.  If  I  would  wait  he  would  help  me  find 
one.  He  looked  around  and  commenced  to  talk  about 
a  certain  place,  and  then  he  took  me  in  and  asked  me 
how  I  would  like  a  barber-shop.  I  told  him :  '  I  am  no 
barber.  I  don't  know  anything  about  the  business.' 
He  said :  *  In  this  case  you  wouldn  't  have  to  be  a  bar- 
ber, because  this  is  a  good  place  here,  and  the  money 
would  be  coming  in  without  your  working.'  I  said:  *I 
don't  understand  it,  and  I  would  sooner  have  a  confec- 
tionery. '  And  he  took  me  up,  and  we  faced  the  other 
party,  Mr.  Dennison." 

It  will  thus  be  seen  that  Hull,  who  was  a  barber,  prae 
tically  represented  to  the  plaintiff  that  he  was  engaged 
in  finding  suitable  locations  for  persons  desiring  places 
where  they  could  conduct  their  business.  The  plain- 
tiff acted  upon  this  information  by  going  into  the  bar- 
ber-shop to  meet  Dennison,  thereby  making  Hull  his 
agent,  establishing  the  relation  of  trust  and  dependence 
between  them,  and  rendering  the  latter  liable  for  the 
deceit:  Shute  v.  Johnston,  25  Or.  59  (34  Pac.  965). 

3.  Though  there  is  no  direct  evidence  upon  this  sub- 
ject, it  is  believed  to  be  reasonably  inferable  from  the 
testimony  that  the  defendants  by  concert  of  action  ob- 
tained a  purchaser,  of  whom  Dennison  said  after  the 
sale  was  made,  as  reported  by  a  witness:  ^'I  found  a 
sucker."  The  declaration  thus  imputed  to  Dennison 
is  referred  to  only  as  tending  to  show  that  he  received 
from  his  goods  and  business  a  sum  of  money  which 
he  evidently  considered  to  be  much  greater  than  their 
reasonable  value.  Such  fact,  however,  affords  no 
justification  for  setting  aside  a  sale  of  property  when 
assented  to  by  a  party  who  is  sui  juris.  A  court  can- 
not relieve  from  the  consequences  of  an  imi)rovident 
bargain  a  person  who  was  easily  duped,  unless  his  as- 
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sent  to  the  transaction  was  induced  by  fraud  as  a  basis 
for  equitable  intervention. 

4y  5.  These  defendants,  knowing  that  it  was  unlawful 
for  Koehler  himself  *  *  to  pursue  the  business  of  a  bar- 
ber, or  to  conduct  any  barber-shop'*  (Section  4814, 
L.  O.  L.),  undertook  to  get  from  him  all  the  money 
possible  to  secure  which  they,  as  a  part  of  the  con- 
spiracy alleged,  made  to  him,  as  inducements  to  the 
sale  of  the  property,  statements  which  were  not  ex- 
pected to  be  carried  out  so  far  as  they  related  to  obtain- 
ing a  lease  from  Soloman,  whose  promise  to  that  effect 
was  not  given  until  after  the  money  had  been  paid  for 
the  property.  Soloman  accepted  from  Koehler  the 
stipulated  rent  in  advance  for  a  month  thereby  entitling 
him  to  the  possession  of  the  barber-shop  for  that  time. 
The  parties  unquestionably  understood  by  the  use  of 
the  word  **  lease, '*  as  employed  by  plaintiff,  that  it 
meant  a  writing  executed  to  him  by  Soloman  evidencing 
a  demise  of  the  premises  for  a  reasonable  term.  Den- 
nison  and  Hull,  after  conferring  with  Soloman,  agreed 
with  plaintiff  that  a  lease  should  be  executed  to  him, 
and  their  promise  in  this  respect,  though  it  related  to 
the  future,  and  was  to  be  executed  by  another  person, 
was  somewhat  in  the  nature  of  a  covenant  for  further 
assurance.  It  was  not  capable  of  specific  performance, 
but,  the  representations  having  been  made  for  the  pur- 
pose of  effecting  a  sale  of  the  property,  the  defendants 
are  liable  for  the  consequences  of  their  misstatements, 
which  they  evidently  knew  would  never  be  performed. 
Pursuant  to  their  unlawful  agreement  Hull  persuaded 
the  plaintiff  to  vacate  the  premises,  and  soon  thereafter 
he  quit  working  for  him. 

6.  If  Dennison  did  not  intend  to  repay  any  of  the 
money  received  from  the  plaintiff,  and  so  notified 
him,  as  he  testified,  he  was  not  obliged  to  do  a  vain 
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thing ;  and  hence  it  was  unnecessary  to  make  a  demand 
therefor. 

7.  The  plaintiff  was  somewhat  tardy  in  offering  to 
return  the  property,  but  when  it  is  kept  in  mind  that  he 
was  trying  to  realize  the  profits  represented,  which 
could  not  at  once  be  determined,  the  delay  in  demon- 
strating the  experiment  was  not  unreasonable. 

We  do  not  think  it  essential  further  to  quote  from 
or  comment  upon  the  testimony  or  to  advert  to  any 
reason  the  court  may  have  given  for  the  conclusion 
which  it  reached,  for,  deeming  the  decree  proper,  it 
should  be  affirmed,  and  it  is  so  ordered. 

Aj'fibmed.    Beheabinq  Denssd. 

Mb.  Chief  Justice  McBBroE,  Mb.  Justice  Bakin, 
Mb.  Justice  Bean  and  Mb.  Justice  McNaby  concur, 

Mb.  Justice  Eakin  delivered  the  following  concur- 
ring opinion: 

The  contention  of  the  defense  is  that,  the  representa- 
tions of  which  plaintiff  complains  were  but  expressions 
of  opinion  or  a  puffing  of  the  business,  and  related  to 
what  could  or  would  be  made  out  of  it,  and  were  not 
representations  of  fact.  Some  of  the  representations 
were :  **This  is  as  good  a  shop  as  there  is  in  Portland"; 
that  he  (Dennison)  had  made  good;  that  plaintiff  was 
to  have  a  lease  of  the  building  whenever  he  asked  for 
it ;  * '  you  can  make  from  $5  to  $10  a  day ;  all  you  have 
to  do  is  to  sit  here  and  count  your  money";  that  he 
would  soon  learn  about  the  barber  business;  *'and  I 
will  be  here  and  help  you  run  it,  and  all  of  the  barbers 
here ;  you  will  be  satisfied ;  you  can 't  wish  for  anything 
better. ' '  The  plaintiff  from  his  examination  as  a  wit- 
ness appears,  to  have  been  a  childish  old  man  with 
little  or  no  memory,  and  he  was  extremely  credulous 
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and  willing  to,  and  did,  accept  statements  as  to  condi- 
tions without  verification.  He  seems  to  have  been 
entirely  ignorant  of  business  methods,  of  which  defend- 
ants were  aware.  The  furniture  was  out  of  style  and 
much  of  it  re-covered;  some  of  it  being  out  of  repair 
and  unfit  for  use.  There  is  testimony  tending  to  show 
that  the  chairs  were  not  worth  more  than  $120.  The 
goods  sold  were  not  worth  more  than  $300  or  $400. 
When  we  consider  that  plaintiff  knew  nothing  about 
the  business  and  could  not  judge  of  it  for  himself,  then 
a  statement  by  one  who  knows  the  facts  impliedly 
affirms  that  he  is  familiar  with  the  facts  which  justify 
his  opinion,  and  that  they  amount  to  more  than  a  mere 
statement  of  opinion.  It  is  said  in  Stebbins  v.  Eddy, 
4  Mason,  414,  423  (Fed.  Cas.  No.  13,342)  : 

**It  has  been  suggested  *  *  that  fraud  cannot  be 
predicated  of  belief,  but  only  of  facts.  But  this  dis- 
tinction is  quite  too  subtle  and  defined.  The  affirma- 
tion of  the  belief  is  an  affirmation  of  a  fact — that  is, 
of  the  fact  of  belief — ^and  if  it  is  fraudulently  made  to 
mislead  or  cheat  another,  to  abuse  his  confidence,  or  to 
blind  his  judgment,  it  is  in  law  and  morals  just  as 
reprehensible  as  if  any  other  fact  were  affirmed  for  the 
like  purpose.  The  law  looks,  not  to  the  nature  of  the 
fact  averred,  but  to  the  *  •  design  of  the  affirmation.  ^ ' 

As  a  general  rule,  the  mere  expression  of  an  opinion 
which  is  imderstood  to  be  only  an  opinion  does  not  ren- 
der the  person  expressing  it  liable  for  fraud;  but, 
where  the  statements  are  as  to  value  or  quality,  and  are 
made  by  a  person  knowing  them  to  be  untrue,  with  in- 
tent to  deceive  and  mislead  the  one  to  whom  they  are 
made,  and  by  which  he  is  misled,  they  may  amount  to 
an  affirmation  of  fact  rendering  him  liable  therefor. 
The  rule  that  no  one  is  liable  for  an  expression  of  an 
opinion  is  applicable  only  when  the  opinion  stands  by 
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itself  as  a  distinct  thing.  In  this  case  defendants  in- 
tended by  these  statements,  which  they  knew  to  be 
false,  and  being  aware  that  plaintiff  knew  nothing  of 
the  facts,  to  mislead  the  plaintiff  and  prevent  further 
investigation  by  him.  It  is  not  only  true  in  this  case, 
but  in  many  others,  that  the  plaintiff  was  an  easy  vic- 
tim and  had  too  much  confidence  in  strangers;  and, 
when  the  transaction  shows  a  deliberate  purpose  to 
take  advantage,  a  court  cannot  close  its  eyes  to  such 
fraud.  See  Olston  v.  Oregon^  W.  P.  (&  Ry.  Co.,  52  Or. 
343  (96  Pac.  1095,  97  Pac.  538,  20  L.  B.  A.  (N.  S.)  915), 
where  this  question  is  more  fully  discussed.  Neither 
was  the  plaintiff  violating  the  law  in  seeking  to  become 
owner  of  a  barber-shop,  not  being  a  licensed  barber. 
The  language  of  the  barbers '  act.  Section  4814,  L.  0.  L., 
that  *'it  shall  be  unlawful  for  any  person,  not  a  regis- 
tered barber  •  •  to  pursue  the  business  of  a  barber," 
is  intended  to  prevent  only  the  doing  of  the  work  of 
a  barber.  Section  4822,  L.  0.  L.,  gives  its  meaning 
thus :  *  *  To  shave,  or  trim  the  beard,  or  cut  the  hair,  of 
any  person  for  hire,  •  *  shall  be  construed  as  practic- 
ing the  occupation  of  barber. ' '  Section  4823,  L.  0.  L., 
punishes  one  only  for  a  violation  of  the  act,  and  tbe 
plaintiff  is  not  thereby  prevented  from  seeking  a 
remedy  in  a  court  of  equity. 
The  decree  is  affirmed. 

Mb.  Justice  Burnett  delivered  the  following  dissen- 
ting opinion: 

I  am  unable  to  concur  with  the  conclusion  reached  by 
Mr.  Justice  Moobb  in  this  case  for  the  following 
reasons : 

Taking  the  statements  of  the  plaintiff  at  their  full 
value,  they  cannot  amount  to  anything  more  than  puf- 
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fing  or  boasting  of  the  business  which  the  defendant 
Dennison  had  for  sale.  These  statements  are  denied 
by  both  defendants,  and  the  clear  weight  of  the  testi- 
mony is  in  their  favor.  The  plaintiff  had  full  oppor- 
tunity to  investigate  the  business  he  was  about  to 
purchase,  and  the  fault  is  his  if  he  listened  to  roseate 
opinions  instead  of  ascertaining  facts  easily  within  his 
reach.  He  complains  that  he  was  promised  a  lease  by 
the  landlord  of  the  defendant  Dennison.  Without  dis- 
pute the  testimony  shows  that  the  landlord  himself  had 
only  a  tenancy  from  month  to  month ;  that  he  sublet  on 
like  conditions  to  the  defendant  Dennison,  and  extended 
the  same  terms  to  the  plaintiff,  who  paid  one  month's 
rent  in  advance,  and  refused  to  pay  further.  The  lat- 
ter makes  no  statement  whatever  as  to  the  terms  of  the 
lease  which  he  says  was  promised.  It  is  not  reasonable 
to  suppose  that  the  defendant  Dennison  or  his  landlord 
would  promise  a  greater  estate  in  the  premises  than 
they  had  themselves. 

It  is  contended  by  the  plaintiff  that  he  was  deceived 
by  the  representation  which  he  says  was  made  to  the 
effect  that  he  would  make  from  $5  to  $10  j>eT  day.  He 
does  not  pretend  to  say  that  it  was  represented  to  him 
that  this  would  be  net  profits.  His  own  exhibit  offered 
in  evidence  shows  that  for  two  weeks  after  he  took 
charge  of  the  business  he  never  took  in  less  than  $5 
per  day,  except  on  one  date  when  the  receipts  amounted 
to  $4.90.  From  that  they  ranged  as  high  as  $9.70  dur- 
ing the  period  mentioned. 

Passing  this,  a  second  reason  for  dissent  is  found 
in  the  fact  that  it  was  not  until  he  had  experimented 
with  the  business  for  six  weeks  and  had  worked  out  a 
failure  that  he  manifested  his  desire  to  rescind  the 
agreement.    The  rule  in  such  cases  was  very  plainly 
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laid  down  by  Mr.  Justice  Bean  in  Scott  v.  Waltorij  32 
Or.  460,  464  (52  Pac.  180, 181),  as  follows: 

'*A  party  who  has  been  induced  to  enter  into  a  con- 
tract by  fraud  has,  upon  its  discovery,  an  election  of 
remedies.  He  may  either  affirm  the  contract,  and  sue 
for  damages,  or  disaffirm  it,  and  be  reinstated  in  the 
position  in  which  he  was  before  it  was  consummated. 
These  remedies,  however,  are  not  concurrent,  but 
wholly  inconsistent.  The  adoption  of  one  is  the  exclu- 
sion of  the  other.  If  he  desires  to  rescind,  he  must 
act  promptly,  and  return,  or  offer  to  return,  what  he 
has  received  under  the  contract  He  cannot  retain  the 
fruits  of  the  contract  awaiting  future  developments 
to  determine  whether  it  will  be  more  profitable  for 
him  to  affirm  or  disaffirm  it.  Any  delay  on  his  part, 
and'  especially  his  remaining  in  possession  of  the  prop- 
erty received  by  him  under  the  contract,  and  dealing 
with  it  as  his  own,  will  be  evidence  of  his  intention  to 
abide  by  the  contract.** 

He  must  have  known  as  well  at  the  end  of  the  first 
week  as  later  that  the  receipts  of  the  business  were  not 
meeting  his  expectations,  and  it  was  his  duty  to  act 
promptly,  and  not  continue  what  he  must  have  then 
known  was  an  unsuccessful  venture  on  his  part.  We 
find  him,  however,  continuing  the  business,  making 
changes  in  the  personnel  of  the  employees  whom  he 
found  engaged  in  the  shop  when  he  bought  it,  reducing 
the  force  to  three  barbers,  and  not  only  so,  but  he  also 
increased  the  price  of  service,  broke  up  the  location  of 
the  shop,  and  changed  its  situation  so  as  to  utterly 
destroy  the  goodwill  of  the  establishment.  By  his  own 
acts  and  procrastination  he  put  it  out  of  his  power  to 
restore  what  he  had  acquired  from  the  seller,  and  thus 
to  do  that  equity,  incumbent  upon  anyone,  who  would 
rescind  a  contract  for  fraud  practiced  upon  him. 
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Moreover,  aside  from  all  this,  the  plaintiff  does  not 
come  into  a  court  of  equity  with  clean  hands.  Section 
4814,  L.  0.  L.,  declares  that  '*it  shall  be  unlawful  for 
any  person,  not  a  registered  barber,  •  •  to  pursue  the 
business  of  a  barber,  or  to  conduct  any  barber-shop. 
•  •  '*  The  plaintiff  was  evidently  engaged  in  what 
he  knew  was  a  violation  of  a  public  law,  and  a  general 
rule  of  equity  is  to  leave  such  persons  where  the  court 
of  chancery  finds  them.  The  plaintiff 's  avarice  led  him 
into  making  what  turned  out  to  be  an  improvident  bar- 
gain as  he  managed  the  concern,  coupled  with  an  unlaw- 
ful business  on  his  part,  and  he  ought  not  to  be  relieved 
from  its  consequences.  He  is  beyond  the  aid  of  equity 
because  he  has  put  it  out  of  his  power  to  do  equity 
and  because  he  is  asking  the  court  to  relieve  him  from 
the  consequences  of  his  purpose  to  violate  the  law. 
For  these  reasons,  I  am  compelled  to  withhold  my  as- 
sent to  the  conclusion  reached  by  my  learned  brother. 

Mb.  Justicb  Bamsey  concurs  in  this  dissenting 
opinion. 


Argued  July  9,  reyarsecl  September  8,  rebearinff  denied  September  £2, 

1914. 

HARRIS  V.  ST.  HELENS.* 

(143  Pae.  941.) 

Oedleatloii— Nature  and  BeqiilBltea. 

1.  Dedication  is  an  appropriation  of  land  to  a  public  use  by  tbe 
owner,  and  accepted  for  such  use  b^  or  on  behalf  of  the  public,  and 
may  be  express,  by  deed  or  explicit  oral  or  written  declaration,  or 
•ome  other  explicit  manifestation  of  purpose,  or  it  may  be  implied  by 
some  act  or  course  of  conduct  from  which  a  reasonable  inference  of 

*npon  the  question  of  dedication  of  lands  for  public  purposes,  see 
notes  in  8  L.  Ed.  (U.  S.)  453  and  24  L.  Ed.  (U.  S.)  743.    Bbpo&teb. 
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the  intent  may  be  drawn,  or  which  ia  inconsiBtent  with  any  other 
theory. 

[Ab  to  what  amonntB  to  dedication  to  a  public  uae,  see  note  in 
27  Am.  Dec.  559.] 

Dadicatton— AecaptancaB— EzpreH  or  Imiiliad  Aco^^tanca. 

2.  Except  where  a  municipality  may  not  have  charter  powers  to 
accept  a  dedication,  an  acceptance  by  its  duly  authorized  officers  may 
be  express,  by  deed,  or  other  matter  of  record,  or,  unless  prohibited 
by  a  statute  or  ordinance,  the  acceptance  may  be  implied  from  acts 
showing  that  the  municipality  has  assumed  control  and  possession  of 
the  property. 

[As  to  when  acceptance  of  lands  to  a  public  use  is  inferable, 
•06  note  in  58  Am.  Bep.  146.] 

Dedieation — Bequiaitaa—Intaiitlon. 

8.  To  constitute  a  dedication,  the  owner  must  intend  to  derote  his 
property  to  a  public  use,  and  this  intention  must  be  dearly  and  un- 
equivocally manifested  by  his  acts. 

Dedicatloik— Baiiiiiflitea— FiliJig  Plat. 

4.  The  filing  for  record  of  a /plat  of  land  divided  into  lots  and 
blocks  with  a  strip  allowing  the  river  front  marked  "Strand,  Reserved 
for  Wharves,"  does  not  constitute  a  dedication  of  the  land  so  marked. 

[As  to  dedication  by  maps  and  plats,  see  note  in  10  Am.  St. 
Bep.  189.] 

Words  and  Phraaea— ''Straad.'* 

5.  The  word  "strand"  signifies  the  shore  or  bank  of  the  sea  or  a 
river. 

Wharvea—What  Oonatttataa. 

6.  A  wharf  is  a  bank  or  other  erection  on  the  shore  of  a  harbor, 
river  or  canal,  for  the  convenience  of  lading  and  unlading  ships  or 
boats. 

DedicatJonr-Baqulriten    TOlng  Plat— ''Beaervad." 

7.  Under  Section  718,  L.  O.  L.,  providing  that  the  terms  of  a  writ- 
ing are  presumed  prima  facts  to  have  been  used  in  their  primary  and 
general  acceptation,  where  a  plat  filing  for  record  has  a  strip  marked 
"Reserved  for  Wharves,"  the  word  "Reserved"  means  kept  for  future 
use;  retained;  kept  back. 

From  Columbia :  James  A.  Eakin,  Judge. 

This  is  a  suit  by  W.  A.  Harris,  against  the  City  of 
St.  Helens,  in  the  nature  of  a  cross-bill  in  equity  to 
obtain  a  decree  that  plaintiff  is  the  owner  of  certain 
real  property  described  in  the  complaint  and  to  enjoin 
an  action  at  law.    There  was  a  decree  for  defendant 
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in  the  Circuit  Court  and  the  plaintiflf  appeals.    The 
facts  are  concisely  set  forth  in  the  opinion  of  the  court. 

BsvEBSED.    Beheabikq  Dsnibd. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Stapleton  d  Sleight  and  Mr.  W.  A.  Harris, 
with  oral  arguments  by  Mr.  George  W.  Stapleton  and 
Mr.  Harris. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  DiUard  d  Bay,  with  an  oral  argument  by  Mr. 
William  B.  Dillard. 

Department  1.  Mb.  Jxtbtiob  Bamsey  delivered  the 
opinion  of  the  court. 

The  defendant  herein,  as  plaintiff  therein,  com- 
menced an  action  of  ejectment  to  recover  from  the 
plaintiff  herein  as  defendant  in  said  action  a  small 
tract  of  land  at  and  in  front  of  Cowlitz  Street  in  the 
City  of  St.  Helens,  which  is  described  in  the  complaint. 
Upon  the  filing  of  the  complaint  in  said  action,  the 
plaintiff  herein  answered  in  said  action,  and  also  filed 
his  complaint  in  this  suit  in  the  nature  of  a  cross-bill, 
asking  for  equitable  relief.  Among  other  things  the 
complaint  in  this  suit  alleged : 

*  *  That  about  the  2d  day  of  January,  1865,  there  was 
filed  in  the  office  of  the  county  clerk  of  Columbia 
County,  State  of  Oregon,  what  purported  to  be  a  plat 
of  the  town  of  St.  Helens,  and  said  plat  pretended  to 
cover  a  portion  of  the  donation  land  claim  of  H.  M.  and 
Elizabeth  Eiiighton  in  section  4,  township  4  north, 
range  1  west,  and  section  33,  township  5  north,  range 
1  west,  but  that  said  plat  was  not  signed  or  acknowl- 
edged by  any  one  then  owning  or  having  any  interest 
in  the  said  Knighton  donation  land  claim  or  any  por- 
tion thereof,  and  that  no  writing  of  any  description 
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whatsoever  pretending  to  dedicate  the  streets,  alleys 
or  public  squares,  as  sho^vn  upon  said  plat,  was  filed 
or  recorded  with  said  plat,  nor  was  any  such  writing 
ever  signed,  executed,  or  acknowledged  by  any  person 
or  persons  owning  or  having  any  interest  in  said  dona> 
tion  land  claim,  or  any  portion  thereof. 

' '  That  upon  said  plat  so  filed  as  aforesaid,  the  strip 
of  land  bounded  on  the  east  by  the  Columbia  Biver, 
on  the  north  by  block  3,  as  shown  on  said  plat,  on  the 
south  by  block  6,  and  on  the  west  by  Biver  Street  was 
expressly  excepted  and  reserved  from  the  effect  of 
said  platting  by  the  indorsement,  made  upon  said  plat, 
in  these  words,  *Eeserved  for  Wharves,'  and  that  it 
was  not  the  intention  or  purpose  of  the  makers  and 
filers  of  said  plat  to  dedicate  said  strip  so  bounded  as 
aforesaid  to  streets  or  any  other  public  uses  or  pur- 
poses, but  that  it  was  the  intention  of  the  makers  and 
filers  to  specifically  and  expressly  reserve  the  said 
tract  so  bounded  as  aforesaid  for  the  private  use  of 
themselves  and  their  heirs  and  assigns,  as  a  place  for 
the  location  and  maintenance  of  wharves  and  docks  to 
be  owned  and  operated  by  them  as  a  private  enter- 
prise. 

''That  no  streets  were  shown  upon  said  plat  as  ex- 
tending into,  over  or  across  said  tract  aforesaid,  nor 
has  any  such  street  ever  been  opened  up,  improved  or 
taken  possession  of,  or  in  any  manner  used  or  claimed 
by  the  public  over  said  tract  since  the  filing  of  said 
plat. 

*  *  That  more  than  seven  years  had  elapsed  from  the 
filing  of  said  plat  as  aforesaid  to  the  date  of  the  in- 
corporation of  the  said  City  of  St.  Helens,  and  that  no 
street  had  been  taken  possession  of,  opened  up  or  im- 
proved by  the  said  town  of  St.  Helens  or  by  the  public 
over,  through  or  across  the  tract  of  land  described  in 
the  action  at  law  heretofore  instituted  as  being  in  the 
possession  of  this  plaintiff,  and  that  if  any  street  had, 
prior  to  said  date,  by  dedication  or  otherwise  bees 
extended  or  laid  out  over  said  tract  of  land,  the  public 
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and  the  said  town  of  St.  Helens  had,  by  lapse  of  time, 
lost  all  right  and  interest  therein. 

* '  That  said  defendant  as  snch  municipal  corporation 
has  not,  by  any  act,  ordinance,  resolution  or  other- 
wise, accepted  any  of  the  streets,  alleys  or  public 
squares  as  shown  upon  said  plat  shice  the  date  of  its 
incorporation,  and  plaintiff  alleges  that  if  the  maker 
and  filer  of  said  plat  dedicated  or  attempted  to  dedi- 
cate said  streets,  alleys  or  public  squares  to  said  town 
of  St.  Helens  or  the  public,  said  dedication  has  failed 
by  reason  of  the  failure  of  the  said  town  to  accept  the 
same,  and  for  the  further  reason  that  the  said  town 
or  public  had  not,  prior  to  the  incorporation  of  said 
town,  accepted,  opened  up  or  improved  any  street  ex- 
tending over  said  premises  within  the  period  of  seven 
years  from  the  date  of  said  pretended  dedication. 

*'That  on  and  for  more  than  10  years  prior  to  the 
5th  day  of  May,  1903,  the  tract  of  land  described  as : 
'  Commencing  at  a  point  north  74  deg.  30  min.  east  60 
feet  from  the  northeast  comer  of  lot  12,  in  block  10  in 
the  City  of  St.  Helens,  in  said  county  and  state,  said 
point  being  in  the  line  of  easterly  prolongation  of  the 
southerly  boundary  line  of  Cowlitz  Street ;  thence  run- 
ning east  on  said  line  to  tide-land  now  owned  by  W.  A. 
Harris;  thence  commencing  at  the  said  point  of  be- 
ginning and  running  north  15  deg.  30  min.  west  and 
at  right  angles  to  the  said  southerly  line  of  Cowlitz 
Street  69  feet  to  a  point ;  thence  north  74  deg.  30  min. 
east  to  tide-land  now  owned  by  said  Harris;  thence 
southerly  along  the  line  between  the  tide-land  and 
strand  to  the  intersection  of  the  easterly  extension  of 
the  southerly  boundary  line  of  Cowlitz  Street* — said 
above-described  tracts  being  situated  in  the  City  of 
St.  Helens,  was  open,  unimproved  land,  the  record 
title  of  which  stood  in  the  name  of  one  Hannah  Tys- 
zkiewicz,  and  the  said  record  owner  had  at  all  times 
claimed  to  be  the  owner  thereof,  and  her  title  to  the 
same  was  at  all  times  recognized  by  the  said  plaintiff 
and  the  said  defendant,  and  the  public  generally,  as 
a  good  and  sufficient  title ;  that  on  said  date,  with  the 
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knowledge  of  said  defendant  and  the  public,  and  fully 
believing  that  the  said  Hannah  TyszHewicz  had  good 
and  sulBScient  title  thereto  and  good  right  to  sell  the 
same,  and  fully  relying  on  the  sufficiency  of  said  title, 
and  believing  that  said  defendant  had  no  right  or  in- 
terest in  said  premises,  this  plaintiff  purchased  the 
same  from  the  said  Hannah  Tyszkiewicz,  paying  a 
valuable  consideration  therefor,  and  taking  her  deed 
thereto,  and  immediately  thereafter  placing  the  same 
upon  the  records  of  the  office  of  the  county  clerk  of 
Columbia  Coimty,  Oregon,  where  same  has  at  all  times 
since  the  said  15th  day  of  May,  1903,  remained  a  part 
of  the  public  records  of  said  county, 

**That  thereafter,  with  the  full  knowledge  of  the 
defendant  and  the  public,  plaintiff  relying  upon  the 
sufficiency  of  his  title  thereto,  and  in  good  faith  took 
possession  of  said  premises,  and  has  at  all  times  since 
said  date,  by  himself  and  tenants,  remained  in  posses- 
sion thereof  and  exercised  acts  of  ownership  there- 
over ;  that  plaintiff  has,  with  the  full  knowledge  of  the 
defendant  and  public,  improved  said  premises  by  fill- 
ing up  the  low  places  thereon,  and  by  erecting  a  store 
thereon,  24x50  feet,  in  the  year  1903,  and  another  store 
building  thereon,  30x60  feet  in  the  year  1905,  at  a  cost 
to  himself  in  excess  of  $3,000;  that  he  has  put  side- 
walks in  front  of  said  property  in  compliance  with  the 
ordinances  of  said  city,  and  filled  in  and  improved  the 
street  in  front  thereof;  that  said  premises  have  been 
listed  for  taxation  by  the  said  defendant  and  by  the 
county  of  Columbia,  and  assessed  to  this  plaintiff,  and 
that  plaintiff  has  paid  taxes  thereon  to  tike  county  of 
Columbia  for  state,  county  and  school  purposes,  and 
to  the  City  of  St.  Helens,  the  defendant  herein,  for 
municipal  purposes.    That  the  said  defendant  has,  at 
all  times  prior  to  the  institution  of  this  action,  recog- 
nized plaintiff's  title  and  ownership  over  said  prem- 
ises and  his  right  to  the  possession  and  occupation 
thereof,  and  that  by  reason  of  the  failure  of  the  said 
defendant  to  assert  any  right,  title  or  interest  in  said 
premises,  and  by  reason  of  the  defendant's  silence 
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and  acquiescence  in  the  plaintiff's  possession  thereof, 
and  in  his  expenditure  of  large  amounts  of  money 
thereon  in  improving  said  property,  and  in  the  erec- 
tion of  buildings  thereon,  and  in  the  receipt  from  this 
plaintiff  of  taxes  assessed  against  said  property  for 
municipal  purposes,  said  defendant  of  right  should  be, 
and  is  estopped  from  now  claiming  or  asserting  any 
title  or  interest  in  said  premises  adverse  to  this  plain- 
tiff. 

' '  That  during  all  the  times  herein  mentioned,  the  Co- 
lumbia Biver  was,  and  now  is,  a  navigable  stream  in 
which  the  tide  ebbs  and  flows  to  a  point  above  or  south 
of  the  town  of  St.  Helens,  Columbia  County,  Oregon, 
and  upon  which  there  are  tide  and  shore  lands  in  said 
county  and  state,  and  in  front  of  said  City  of  St. 
Helens. 

'*That  the  strip  and  tract  of  land  described  as  fol- 
lows 'That  tract  of  tide-land  fronting  on  section  3, 
township  4  north,  range  1  west,  W.  M.,  bounded  and 
described  as  commencing  at  a  point  which  bears  north 
74  deg.  30  min.  east  338  links  from  the  northeast  comer 
of  lot  12,  block  10  in  the  town  of  St.  Helens,  and  in  a 
right  line  with  the  southerly  boundary  of  Cowlitz 
Street ;  thence  south  74  deg.  30  min.  west  169  links  to 
the  foot  of  the  rock  bluff  and  ordinary  high-tide 
mark ;  thence  north  3  deg.  west  along  the  line  of  ordi- 
nary high-tide  mark  214  links  to  the  extension  of  the 
division  line  between  lots  21  and  22,  block  11,  in  said 
town;  thence  north  74  deg.  30  min.  east  75  links  to 
meander  line  of  low- water  mark;  thence  southerly 
along  the  meander  line  of  low- water  mark  to  the  place 
of  beginning  and  containing  254/1000  of  an  acre  of  tide- 
land  in  Columbia  County,  Oregon' — described  in  the 
amended  complaint  heretofore  filed  in  the  action  at  law 
herein,  was  during  all  the  times  herein  mentit)ned  land 
lying  between  ordinary  high  and  ordinary  low  water, 
and  tide-land  on  the  Columbia  Biver  in  said  State  of 
Oregon,  and  also  during  all  times  prior  to  the  18th  day 
of  May,  1882,  tide  and  shore  land  belonging  to  and 
property  of  the  State  of  Oregon. 
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**That  on  the  18th  day  of  May,  1882,  the  said  State 
of  Oregon,  in  pursuance  of  the  statutes  in  such  cases 
made  and  provided,  sold  and  by  properly  executed 
deed  conveyed  to  E.  M.  Schintaffer  the  tract  ^nd  parcel 
of  land  hereinabove  described. 

* '  That  thereafter  and  prior  to  the  commencement  of 
the  action  at  law  herein,  this  plaintiff  purchased  and 
became  the  owner  of  said  above-described  tract  of  tide- 
land  by  mesne  conveyances  from  said  E.  M.  Schin- 
taffer, and  that  he  is  now  the  owner  thereof,  and  that 
the  remaining  portion  of  the  land  described  in  said 
action  at  law  was  purchased  as  hereinbefore  set  out." 

The  defendant  answered  the  complaint,  admitting 
parts  thereof,  and  denying  others,  and  setting  up  much 
aflSrmative  matter.  The  reply  denied  all  of  the  aflSrm- 
ative  matter  of  the  answer  that  was  not  admitted  by 
the  allegations  of  the  complaint.  The  trial  court  made 
findings  and  entered  a  decree  in  favor  of  the  defendant 
and  against  the  plaintiff.  The  plaintiff  appeals  there- 
from. 

We  have  read  and  considered  the  evidence.  The 
first  and  most  important  point  in  this  case  is  as  to  the 
effect  of  the  plat  of  the  town  of  St.  Helens,  filed  and 
recorded  January  2,  1865.  This  plat  seems  to  have 
been  made  some  years  prior  to  the  date  of  its  record- 
ing. It  laid  out  a  large  piece  of  land  into  lots  and 
blocks  and  streets.  Several  parcels  were  marked  as 
squares.  The  streets  are  80  feet  wide,  and  run  north 
and  south  and  east  and  west.  The  east  boundary  of 
the  plat  is  the  Columbia  River.  Except  in  front  of 
blocks  10  and  11,  the  lots  appear  tx)  extend  to  the  river. 
East  of  blocks  10  and  11,  and  lying  between  said  blocks 
and  the  Columbia  River,  is  a  narrow  strip  of  land,  ex- 
tending to  the  river,  that  is  not  laid  out  into  lots  or 
blocks.  It  appears  to  be  a  little  longer  north  and 
south  than  said  two  blocks,  and  about  half  the  width 
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of  one  of  them.  Cowlitz  and  St.  Helens  Streets  run 
east  and  west,  and  the  east  ends  of  said  streets  extend 
tOy  but  not  across,  said  tract.  Said  tract  has  the  fol- 
lowing words  written  upon  it :  '  *  The  Strand,  Reserved 
for  Wharves.'*  Said  plat  contains  no  other  words  to 
indicate  what  was  to  be  done  with  said  tract.  The  map 
shows  that  the  words  '* Reserved  for  Wharves"  are 
written  on  the  margin  of  the  river  as  represented  upon 
the  plat.  Said  plat  was  not  signed  or  subscribed  by 
anyone,  nor  was  it  accompanied  by  any  deed  or  paper 
executed  by  anyone  purporting  to  dedicate  the  streets, 
alleys  or  public  squares  or  any  land  referred  to  in  said 
plat.  The  plat  alone  was  recorded.  Afterward  lots 
were  sold  by  the  persons  who  laid  out  said  town,  and 
they  were  described  in  the  deeds  with  reference  to  said 
plat  and  as  therein  described.  The  City  of  St.  Helens 
was  not  incorporated  until  several  years  after  said  plat 
was  recorded.  The  tract  in  dispute  is  plainly  marked 
on  said  plat  as  *'The  Strand,"  as  stated  supra.  The 
City  of  St.  Helens  has  never  used  any  part  of  said  tract 
for  wharflng  purposes.  Private  persons  have,  from 
time  to  time,  used  portions  of  said  lands  for  wharves. 
The  plaintiff  purchased  the  part  of  said  tract  in  dispute 
on  May  5, 1903,  of  Hannah  Tyszkiewicz,  who  appeared 
to  be  the  owner  thereof,  and  paid  her  a  valuable  con- 
sideration therefor  and  received  from  her  a  proper 
deed  of  conveyance.  This  deed  conveyed  to  the  plain- 
tiff the  title  to  said  property,  unless  the  persons  who 
laid  out  said  town  and  had  said  plat  recorded,  as  stated 
supra,  by  said  act  dedicated  said  tract  designated  as 
' '  The  Strand, ' '  to  the  public  for  wharves. 

The  evidence  shows  that  nearly  all  of  said  tract  is 
claimed  by  private  individuals  and  that  they  have 
possession  thereof,  and  that  there  are  from  15  to 
n  or.^as 
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20  buildings  thereon  belonging  to  private  persons. 
These  buildings  seem  to  have  been  placed  on  said  tract 
without  objection  from  the  defendant,  except  that  the 
city  objected  to  the  plaintiff's  construction  of  an  ad- 
dition to  his  building  thereon.  The  plaintiff  has  paid 
taxes  on  said  property  ever  since  he  purchased  it,  as 
stated  supra.  The  plaintiff  contends  that  the  facts  are 
of  such  a  nature  that  they  estop  the  defendant  to  claim 
said  property ;  but  we  do  not  find  it  necessary  to  pass 
on  the  question  of  estoppel. 

1.  The  defendant  has  no  title  to  said  premises,  un- 
less it  obtained  it  by  dedication.  Dedication  is  an  ap- 
propriation of  land  to  a  public  use,  made  by  the  owner, 
and  accepted  for  such  use  by  or  on  behalf  of  the  public. 
A  dedication  may  be  express,  as  when  the  intention  to 
dedicate  is  expressly  manifested  by  a  deed  or  an  ex- 
plicit oral  or  written  declaration  of  the  owner,  or  some 
other  explicit  manifestation  of  his  purpose  to  devote 
the  land  to  public  use.  An  implied  dedication  may  be 
shown  by  some  act  or  course  of  conduct  on  the  part  of 
the  owner  from  which  a  reasonable  inference  of  his 
intent  may  be  drawn,  or  which  is  inconsistent  with  any 
other  theory  than  that  he  intended  a  dedication: 
Black's  Law  Dictionary  (2  ed.),  pp.  340,  34L 

13  Cya,  page  453,  says : 

**No  particular  form  is  necessary  to  the  validity  of  a 
common-law  dedication,  and  it  need  not  be  in  writing, 
as  the  statute  of  frauds  has  no  application  to  the  doc- 
trine of  dedication.  All  that  is  necessary  to  the  valid- 
ity of  a  dedication  is  the  assent  and  intent  of  the  owner 
to  appropriate  it  to  public  use,  and  any  act  or  acts 
clearly  manifesting  an  intent  to  dedicate  is  sufficient" 

The  same  volume,  on  page  452,  says : 

*'In  order  to  constitute  a  valid  dedication  there 
must  be  an  intention  on  the  part  of  the  owner  to  devote 
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his  property  to  the  public  use,  and  the  intention  must 
be  clearly  cmd  unequivocally  manifested.  Neverthe- 
less the  intention  to  which  courts  give  heed  is  not  an 
intention  hidden  in  the  mind  of  the  land  owner,  but  an 
intention  manifested  hy  his  acts.'* 

The  same  volume,  on  pages  457,  458,  inter  alia,  says : 

**  According  to  the  great  weight  of  authority  a  dedi- 
cation, made  as  hereinbefore  described,  is  irrevocable, 
and  the  dedicator  is  forever  concluded  from  exercising 
any  authority  or  setting  up  any  title  to  the  same,  and 
that,  too,  although  there  has  been  no  formal  acceptance 
by  the  public  authorities/' 

On  the  point  that  no  formal  acceptance  of  a  dedica- 
tion is  necessary,  see,  also,  Christian  v.  Eugene,  49  Or. 
170  (89  Pac.  420) ;  Oregon  City  v.  Oregon  C.  R.  Co.,  44 
Or.  165  (74  Pac.  926) ;  Carter  v.  City  of  Portland,  4  Or. 
339. 

2.  Except  in  cases  where  a  nmnicipality  may  not 
have  the  charter  powers  to  accept  a  dedication,  an  ac- 
ceptance by  a  municipality  by  its  duly  authorized  offi- 
cers may  be  express  by  deed  or  by  some  matter  of  rec- 
ord, or  unless  prohibited  by  statute  or  ordinance,  the 
acceptance  may  be  implied  from  some  act  or  acts  show- 
ing that  the  municipality  has  assumed  control  and  pos- 
session of  the  property  dedicated,  or  the  like  acts :  13 
Cyc.  469. 

3.  Referring  to  a  dedication  of  land  for  wharves,  13 
Cyc,  pages  449,  450,  says : 

**The  owner  of  the  soil  can  dedicate  the  soil  to  the 
public  for  the  use  of  a  landing-place  or  wharf.  The 
difficulties  met  in  a  case  of  this  kind  arise  from  the 
different  rules  as  to  the  ownership  of  the  soil  along 
navigable  and  non-navigable  rivers.  The  establish- 
ment of  a  wharf  or  landing-place  which  is  used  by  the 
public  is  perfectly  co-mistent  with  private  ownership. 
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and  there  is  no  such  presumption  from  so  doing  of  the 
owner *s  intent  to  dedicate.'' 

It  is  clear  that,  to  constitute  a  dedication,  the  owner 
must  intend  to  devote  his  property  to  a  public  use,  and 
this  intention  must  be  clearly  and  unequivocally  mani- 
fested by  his  acts. 

4.  In  this  case  is  it  shown  that  the  owner  of  the  land 
in  question  intended  to  devote  it  to  a  public  usef  He 
designated  the  land  as  ''The  Strand,"  and  added,  ''Re- 
served for  Wharves. ' ' 

5.  The  word  " strand'*  signifies  "shore"  or  "bank" 
of  the  sea  or  a  river:  Black's  Law  Dictionary  (2  ed.), 
p.  1113. 

6.  A  "wharf"  is  a  bank  or  other  erection  formed  on 
the  shore  of  a  harbor,  river  or  canal  for  the  conve- 
nience of  lading  and  unlading  ships  or  boats.  As 
shown  by  the  plat  referred  to  supra  the  owner  "re- 
served" the  strand  or  shore  of  the  river  for  wharves. 

7.  The  terms  of  a  writing  are  presumed  prima  facie 
to  have  been  used  in  their  "primary  and  general  ac- 
ceptation":  Section  718,  L.  0.  L.  The  Century  Dic- 
tionary defines  ' '  reserved ' '  thus :  ' '  Kept  for  another  or 
future  use;  retained;  kept  back."  This  is  the  "pri- 
mary and  general  acceptation"  of  that  word.  The 
phrase  "Reserved  for  Wharves,"  written  in  that  part 
of  said  plat,  marked  "Strand,"  signifies  that  the 
owner  retained  or  kept  back  the  tract  represented  by 
that  space  for  wharves.  Wharves  may  be  private 
property;  and  hence  the  words  "Reserved  for 
Wharves ' '  do  not  manifest  an  intention  on  the  part  of 
the  owner  to  part  with  the  title  to  the  strand  or  to  de- 
vote it  to  a  public  use.  He  may  have  intended  to  re- 
tain it  until  it  should  be  needed  for  wharves,  and  then 
sell  it  to  persons  desiring  to  engage  in  the  business  of 
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operating  wharves.  There  is  nothing  in  the  words 
used  to  indicate  that  he  intended  to  devote  said  prop- 
erty to  the  public  use  as  a  place  for  wharves.  The  use 
of  the  word  *' reserved"  tends  to  negative  such  an  in- 
tention. 

In  Baker  v.  Vanderburg,  99  Mo.  378  (12  S.  W.  462), 
the  facts  were  that  an  addition  to  Kansas  City  was  laid 
out  and  recorded,  and  on  the  plat  a  block  was  marked 
with  the  following  words :  ' '  This  park  is  reserved  from 
public  use,  and  title  kept  in  proprietors,  E.  M.  McGee, 
N.  Holmes. ' '  It  was  claimed  that  said  block  was  dedi- 
cated as  a  park. 

Commenting  thereon  the  court  says  in  part : 

*' Counsel  for  the  appellant  present  a  great  many 
propositions  of  law  based  upon  the  assumption  that 
Holmes  and  McGee,  by  the  plat,  dedicated  the  square 
to  public  use  as  a  park.  It  becomes  necessary  at  the 
outset  to  determine  whether  this  assumption  is  well 
founded.  *  *  To  what  public  use  did  the  proprietors 
devote  this  parcel  of  landf  They  say  on  the  face 
of  the  plat,  'This  park  is  reserved  from  public  use, 
and  title  kept  in  the  proprietors. '  This  statement  is  in 
eflFect  repeated  in  the  acknowledgment.  They  not  only 
say  the  title  is  kept  in  themselves,  which  would  have 
passed  to  the  county  had  the  square  been  devoted  to 
public  use,  but  they  say  the  property  is  reserved  from 
public  use.  Stronger  language  could  not  have  been 
used  to  show  that  they  did  not  intend  to  devote  the 
parcel  of  land  to  public  use.  This  statement  com- 
pletely overcomes  any  inference  that  might  have  been 
drawn  had  no  statement  been  made,  or  had  the  word 
*park'  only  appeared  upon  the  face  of  the  plat.  But 
the  contention  seems  to  be  in  effect,  if  not  in  terms,  that 
we  should  strike  out  and  disregard  all  this  statement 
after  the  word  'park.*  We  know  of  no  rule  of  law, 
ancient  or  modern,  which  gives  to  the  courts  power  to 
deal  with  contracts  in  any  such  a  way. '  * 
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In  Cowles  v.  Gray,  14  Iowa,  1,  the  trial  court  had 
charged  the  jury  in  part  as  follows : 

*' Again,  in  the  case  supposed,  if  there  is  in  fact  a 
strip  of  land  not  exceeding  from  30  to  50  feet  wide  be- 
tween Front  Street  of  said  town  and  the  river  [the 
Mississippi],  and  nothing  appears  on  the  map  to  show 
that  said  land  was  reserved  for  private  purposes,  the 
same  is  dedicated  to  the  public  for  the  purposes  of  a 
front,  or  water  street,'*  etc. 

Commenting  on  said  charge,  the  court  says : 

^'Such  is  not  the  law  of  dedication  in  this  state.  A 
proprietor  is  not  divested  of  the  title  or  use  of  his  land 
by  any  presumption  of  that  kind.  If  he  lays  off  a  town 
upon  his  land,  and  has  the  same  duly  surveyed, 
platted,  acknowledged  and  recorded,  the  title  to  such 
portions  of  the  land  pass  to  the  public  as  shall  therein 
be  set  apart  for  public  use.  *  *  Nor  are  we  willing 
to  admit  the  idea,  intended  to  be  shadowed  forth  in 
said  constructions,  that  the  mere  circumstance  of  the 
Mississippi  River  flowing  hard  by  said  town  can  have 
the  effect  to  raise  in  law  the  presumption  that  any 
ground  which  may  be  found  situated  between  it  and 
said  town  plat  shall  be  deemed  to  be  dedicated  to  the 
public  as  a  wharf  or  landing-place  for  said  town, 
whether  the  same  is  so  designated  on  the  plat  or  not 
It  was  clearly  competent  for  the  proprietors,  in  laying 
off' a  town  on  the  river,  to  withhold  from  public  use 
whatever  ground,  and  wherever  situate,  that  they  may 
choose,  and  as  a  matter  of  law  and  fact  it  is  withheld, 
unless  affirmatively  it  appears  to  he  set  apart  for  the 
public  use/' 

In  Grant  v.  Davenport,  18  Iowa,  179,  the  facts  were 
that  the  proprietor,  in  platting  a  town,  marked  one 
tract,  which  was  bounded  on  three  sides  by  public 
streets  and  on  the  fourth  by  a  navigable  river,  by  lines 
which  separated  it  from  the  streets,  and  by  the  words 
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''Eeserved  Landing.*'    Commenting  on  said  facts,  the 
court  in  that  case  says,  inter  alia: 

*  *  In  the  first  place  we  are  not  of  the  opinion  that  the 
tract  of  ground,  marked  'Reserved  Landing,'  was  in- 
tended by  Leclaire  to  be  appropriated  to  the  public. 
He  donates  and  grants  the  'streets,  alleys  and  public 
grounds  to  public  purposes. '  There  were  other  public 
landings  fronting  on  the  river  other  than  that  're- 
served, '  to  which,  so  far  as  a  landing  was  concerned,  the 
language  could  apply.  And  why  use  this  language,  if 
all  were  alike  public!  Why  separate  it  from  that  which 
was  public  by  lines  and  marks,  which,  upon  defend- 
ant's theory,  are  meaningless!  Not  only  so,  but  why 
reserve  for  the  public  that  which  was  already  suflS- 
ciently  appropriated  without  the  use  of  such  language  ? 
The  proprietor  had  a  clear  right  to  make  this  or  any 
other  reservation.  *  *  If  the  language  employed  had 
been,  'reserved  for  public  landing'  or  'public  land- 
ing,' or  the  like,  the  intention  would  have  been  clear 
against  the  donor;  and  the  fact  that  he  did  not  thus 
make  the  claimed  appropriation — a  method  not  un- 
usual, and  indeed  *  *  common — ^tends  strongly  to 
show  the  meaning  of  the  reservation.  Men  ordinarily 
use  language  calculated  to  express  the  idea  they  mean 
to  convey.  *  *  He  [the  proprietor]  says  this  'is  a 
' reserved  landing. '  Reserved  by  whom!  By  the  pub- 
lic! Certainly  not,  for  the  public  never  had  it.  For 
the  public!  It  is  not  so  said.  Suppose  he  had  said 
'reserved,'  without  adding  the  purpose,  could  it  be 
claimed  that  it  was,  by  such  an  act,  given  to  the  public! 
If  not,  no  more  can  it  in  this  case. " 

In  Palen  v.  Ocea/n  City,  64  N.  J.  Law,  671,  672  (46 
Atl.  775),  the  court  says  in  part: 

''As  to  streets,  parks  and  public  places  the  filing  of  a 
map,  on  which  they  are  named  as  such,  or  their  char- 
acter plainly  indicated,  and  the  making  of  conveyances 
by  reference  to  such  map,  will  operate  conclusively  as 
a    dedication.  •  •  The    map  •  •  certainly    shows    a 
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wharf  in  fact  and  in  name,  and  the  question,  therefore, 
is  whether  thereby  there  arose  a  dedication  to  public 
use.  We  have  been  referred  to  no  decision  that  the 
mere  portrayal  on  a  map  of  a  wharf,  whether  existent 
or  projected,  shows  an  intention  to  dedicate  the  wharf 
to  public  use.  A  wharf  is  very  different  from  a  high- 
way or  a  park.  In  O'Neill  v.  Annett,  27  N.  J.  Law,  290 
[72  Am.  Dec.  364],  Chief  Justice  Green  asserts  that  the 
principle  of  dedication  of  highways  and  public  squares 
does  not  extend  to  public  landings,  and  it  is  plain  that 
he  was  right.  A  landing  may  be  public  in  the  sense 
that  it  is  open  to  all  comers,  but  wharfage  is  demand- 
able  by  someone,  and  in  order  to  conclusively  indicate 
that  the  public  is  to  have  a  proprietary  right,  some- 
thing more  than  calling  the  structure  a  *  wharf '  is  es- 
sential. It  is  a  wharf  whether  in  private  or  public 
control,  and  its  delineation  and  name  on  a  map  have  no 
effect  whatever  in  determining  its  character/' 

In  Cleveland  v.  Bergen  Building  £  Imp.  Co.  (N.  J. 
Ch.),  55  Atl.  177,  part  of  the  syllabus  is: 

* '  Con veyances  by  the  owners  of  lots  referring  to  two 
maps  in  one  of  which  a  street  is  laid  out,  and  in  the 
other  of  which  a  strip  therein  is  marked  *  reserved,  *  do 
not  amount  to  a  dedication  of  the  strip  to  public  use. ' ' 

See,  also,  Toungerman  v.  Board  of  Supervisors,  110 
Iowa,  731  (81N.W.  166). 

Calling  the  tract  in  dispute  the  ** Strand"  is  no  evi- 
dence that  the  proprietor  intended  to  donate  or  dedi- 
cate it  to  the  public,  and  adding  the  words  ' '  Reserved 
for  Wharves '  *  affords  no  evidence  of  such  an  intention. 
The  rule  is  that,  to  constitute  a  valid  dedication,  there 
must  be  an  intention  on  the  part  of  the  owner  to  devote 
his  property  to  a  public  use,  and  this  intention  must  be 
clearly  and  unequivocally  manifested.  In  this  case,  we 
hold  from  the  evidence  that  the  persons  who  laid  out 
the  town  of  St.  Helens,  as  stated  supra,  did  not  dedi- 
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cate  the  tract  of  land,  designated  on  the  said  plat  of 
said  town  as  ' '  The  Strand,  Reserved  for  Wharves, ' '  to 
the  public,  and  that  the  defendant,  the  City  of  St. 
Helens,  acquired  no  interest  therein,  and  that  the  de- 
fendant has  no  right  or  title  to  any  portion  of  the  said 
strand  that  is  claimed  by  the  plaintiff  in  the  complaint. 
There  is  no  evidence  to  show  a  dedication  or  an  inten- 
tion to  dedicate  the  property  to  a  public  use. 

We  find  that  the  plaintiff  is  the  owner  in  fee  of  all 
of  the  real  property  by  him  claimed  in  his  complaint, 
and  that  the  defendant  has  no  right  or  title  to  said  real 
premises,  or  to  any  part  thereof,  and  that  the  plaintiff 
is  entitled  to  the  relief  prayed  for  in  his  complaint. 

The  decree  of  the  court  below  is  reversed,  and  this 
cause  is  remanded  to  the  court  below,  with  instructions 
to  enter  a  decree  in  favor  of  the  plaintiff,  in  accordance 
with  his  complaint  and  the  terms  of  this  opinion. 

Bevebsed.    Beheabinq  Denied. 

Mb.  Chief  Justice  McBbide,  Mb  Justice  Eaein  and 
Mb.  Justice  Bubnett  concur. 


Motion  to  Dismiss  Appeal  allowed  September  22,  1914. 

FLEMING  V.  PATTISON. 

(143  Pac.  1101.) 

Appeal  and  Error— Undertaking'— Service. 

1.  Laws  of  1913,  page  617,  Section  1,  subdivision  2,  providing  that 
within  10  days  from  the  giving  or  serving  of  notice  of  appeal  the  ap- 
pellant shall  serve  on  the  adverse  party  or  his  attorney  an  undertak- 
ing and  within  10  days  shall  file  the  original  of  the  undertaking, 
"with  proof  of  service"  indorsed  thereon,  with  the  clerk,  is  mandatory, 
and  where  notice  of  appeal  was  filed  October  11th,  and  on  the  same 
day  an  undertaking  was  filed  without  proof  of  service,  and  an  affi- 
davit was  filed  November  14th  that  service  of  the  undertaking  was 
made  October  11th,  the  appeal  will  be  dismissed. 
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From  Lane :    Lawbekce  T.  Habbis,  Judge. 

In  Banc    Statement  Pbb  Cubiah. 

This  is  a  motion  to  dismiss  an  appeal  in  the  ease  of 
Margaret  J.  Fleming  and  Mark  T.  Fleming,  her  hus- 
band, William  T.  Pattison  and  Alice  Pattison,  his  wife, 
and  Isabelle  M.  Pattison  against  John  R.  Pattison,  for 
the  reason  that  no  service  of  the  undertaking  was 
made.  The  notice  of  appeal  was  filed  October  11, 1913, 
with  proper  proof  of  service  indorsed  thereon.  On  the 
same  day  an  undertaking  on  appeal  was  filed  without 
any  proof  of  service.  On  the  14th  day  of  November, 
1913,  an  affidavit  was  filed,  stating  that  service  of  the 
undertaking  was  made  on  the  11th  day  of  October, 
1913.  Appeal  Dismissed. 

Mr.  George  B.  Dorris  and  Mr.  Lark  Bilyeu,  for  the 
motion. 

Mr.  A.  F.  Campbell  and  Messrs.  Foster  £  Hamilton, 
contra. 

Opinion  Peb  Cubiam. 

Laws  of  1913,  Chapter  319  (subdivision  2)  provides: 

'*  Within  10  days  from  the  giving  of  notice  or  service 
of  notice  of  the  appeal,  the  appellant  shall  cause  to  be 
served  on  the  adverse  party  or  his  attorney  an  under- 
taking as  hereinafter  provided,  and  within  said  10  days 
shall  file  the  original  of  said  undertaking,  with  proof  of 
service  indorsed  thereon  with  said  clerk. ' ' 

The  question  has  been  decided  in  this  court  many 
times :  Briney  v.  Starr,  6  Or.  207 ;  Henness  v.  Wells,  16 
Or.  266  (19  Pac.  121) ;  Rodman  v.  Manning,  50  Or.  507 
(93  Pac.  366).    All  hold  that  this  provision,  or  a  simi- 
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lar  one,  of  the  statute  is  mandatory  and  must  be  ob- 
served to  give  the  court  jurisdiction.  Therefore,  the 
motion  to  dismiss  the  appeal  must  be  sustained ;  and  it 
is  so  ordered.  Appeal  Dismissed. 


Argned  September  8,  affinned  September  22,  1914. 

GEEGOIBE  V.  POETLAND  EY.,  L.  &  P.  CO. 

(143  Pac.  1103.) 

Street  Batlroada    Operatloii— Pergonal  Injuiei. 

1.  Where  the  driver  of  a  wagon,  before  crossing  a  street  railroad, 
saw  a  car  approaching,  but  misjudged  its  distance  or  underestimated 
its  speed  or  otherwise  mistakenly  believed  that  he  had  time  to  cross, 
and  the  accident  was  not  cansed  by  the  negligence  of  the  street  rail- 
way company  or  its  motorman,  the  company  is  not  liable. 

[As  to  duty  of  traveler,  after  looking  both  ways  on  approach- 
ing railroad  track,  to  look  again  just  before  crossing,  see  note  in 
Ann.  Gas.  1914A,  536.] 

Street  BailroadB — Operati<m— •KogUgene^— Oontrfbntory  Negligence. 

2.  Where  the  driver  of  a  wagon,  after  seeing  a  street-car  approach- 
ing, turned  to  cross  the  track  when  he  had  no  reasonable  grounds  for 
believing  that  he  could  pass  in  safety,  he  was  negligent. 

From  Multnomah:  James  W.  Hamilton,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  by  Oscar  J.  Gregoire  against  the 
Portland  Bailway,  Light  &  Power  Company.  It  ap- 
pears from  the  evidence  that  plaintiff  resides  at  471 
East  Twelfth  Street,  about  175  feet  south  of  the  cross- 
ing of  Carruthers  Street.  On  the  morning  of  the  31st 
day  of  August,  1912,  plaintiff  was  driving  with  a  team 
and  loaded  wagon  north  on  the  east  side  of  East 
Twelfth  Street,  intending  to  go  west  on  Carruthers 
Street.  He  saw  a  car  coming  south  on  East  Twelfth 
Street  long  before  he  turned  to  cross  the  track  to  Car- 
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ruthers  Street.  The  horses  just  got  across  the  track 
when  the  car  struck  his  wagon  and  threw  him  into  the 
street,  causing  the  injury  of  which  he  complains.  The 
motorman  and  other  witnesses  on  the  car  testify  that 
he  was  visible  from  the  car  nearly  a  block  away,  but 
that  it  was  not  noticed  that  he  was  going  to  turn  across 
the  track  until  the  car  was  within  six  feet  of  the  north 
side  of  Carruthers  Street;  that  while  he  was  turning 
across  the  track  he  was  not  observing  the  car  nor 
hurrying  the  team.  The  motorman  saw  the  team  on 
the  east  side  of  East  Twelfth  Street,  but  had  no  occa- 
sion to  pay  any  attention  to  it  until  it  turned  across 
the  track.  On  the  trial  the  court  instructed  the  jury, 
among  other  things: 

*'The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  before  the  plaintiff  attempted 
to  cross  the  track  of  the  defendant  he  looked  in  the 
direction  from  which  the  car  of  defendant  was  ap- 
proaching and  saw  that  the  same  was  so  approaching, 
but  that  he  misjudged  the  distance  necessary  for  the 
car  to  run  before  it  reached  the  crossing,  or  under- 
estimated the  rate  of  speed  at  which  the  car  was  travel- 
ing, or  that  he  believed  from  any  other  reason  that  he 
had  time  to  make  the  crossing,  and  that  he  was  mis- 
taken in  his  judgment  of  the  distance  and  speed,  or  any 
other  matter,  and  you  further  believe  that  the  accident 
was  not  caused  by  any  negligence  on  the  part  of  de- 
fendant or  its  motorman  in  charge  of  its  street-car, 
then  your  verdict  should  be  for  the  defendant. ' ' 

Upon  the  trial  the  jury  rendered  a  verdict  in  favor 
of  the  defendant.  From  a  judgment  thereon,  plaintiff 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs  Cole  <&  Cole,  Mr.  Harold  A.  WUhins  and  Mr. 
Alfred  P.  Dobson,  with  an  oral  argument  by  Mr. 
George  Cole. 
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For  respondent  there  was  a  brief  over  the  name  of 

Messrs.  Grifjith,  Letter  &  Allen,  with  an  oral  argument 
by  Mr.  Rufus  A.  Letter. 

Me.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1,  2.  The  assignments  of  error  by  the  plaintiff  relat- 
ing to  the  ruling  of  the  court  regarding  the  admission 
of  testimony  were  not  prejudicial  to  plaintiff's  case, 
and  wiU  therefore  not  be  considered.  The  instruction 
above  quoted,  the  giving  of  which  is  assigned  as  error, 
we  think  states  the  law  as  applied  to  the  facts  devel- 
oped at  the  trial,  and  was  unobjectionable.  The  car 
was  in  plaintiff's  view  all  the  time,  and  he  knew  that 
it  was  approaching  him.  Men  on  the  car  say  that  it 
was  near  the  crossing  of  Carruthers  Street,  when  plain- 
tiff turned  upon  the  track,  and  the  plaintiff  himself 
says  his  horses  had  just  got  off  the  track  when  the 
front  wheel  of  his  wagon  was  hit  by  the  car  and  badly 
demolished.  Some  of  the  witnesses  say  that  when  the 
plaintiff  was  passing  over  the  track  he  was  paying 
no  attention  to  the  approaching  car,  and  evidently 
thought  it  was  the  place  of  the  car  to  stop  at  the  cross- 
ing and  wait  for  him  to  pass.  He  certainly  could  not 
have  expected  to  get  safely  over  the  track  under  the 
circumstances  unless  the  car  stopped.  It  assuredly 
was  carelessness  on  his  part  to  attempt  to  cross  the 
track  with  the  moving  car  so  close.  The  motorman 
showed  diligence  in  his  efforts  to  stop  the  car  after 
he  saw  the  team  coming  upon  the  track.  Trout,  a  wit- 
ness who  was  standing  beside  the  motorman,  testifies 
that  the  motorman  said : ' '  Look  at  that !  What  do  you 
know  about  that  I''  and  applied  the  emergency  brake 
as  he  spoke.  Counsel  cite  the  case  of  Donohoe  v.  Port- 
land Ry.  Co.,  56  Or.  58  (107  Pac.  964),  to  the  effect  that 
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a  driver  of  a  vehicle  upon  reaching  a  street  railway 
crossing  is  not  required  to  stop  and  wait  until  an  ap- 
proaching car  had  passed,  but  that  case  holds  that  it 
is  negligence  for  a  traveler  not  to  look  and  listen  for 
approaching  trains  before  attempting  to  cross  a  rail- 
way track,  and  quotes  from  Baldwin,  Railroad  Law, 
418: 

'*A  driver  of  an  ordinary  vehicle  can  proceed  at  a 
highway  crossing  to  go  over  a  street  railway  in  the 
face  of  an  approaching  car  when,  and  only  when,  he 
has  reasonable  ground  for  believing  that  he  can  pass 
in  safety,  if  both  he  and  those  in  charge  of  the  car  act 
with  reasonable  regard  to  the  rights  of  others. ' ' 

We  find  no  error  in  the  trial.  The  judgment  is 
affirmed.  Affibmbd. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  McNabt  concur. 


Argued  September  16,  affirmed  September  22,  1914. 

SUKSDORF  V.  SPOKANE,  P.  &  S.  RY.  CO. 

(143  Pae.  1104.) 

B«f  ormatloii  of  Xnatminent— Oronnds—Mistako. 

1.  To  reform  a  contract  on  the  ground  of  mistake,  it  must  be 
clearly  proven  that  the  mistake  was  mutual. 

[As  to  reformation  of  instruments,  on  the  ground  of  mistake, 
see  notes  in  30  Am.  St.  Bep.  621;  117  Am.  St.  Bep.  227.] 

BefonnatlQii  of  InstmmeiitB — ^BClstako— Erldexico— Sufflcienc^. 

2.  In  a  suit  to  reform  a  contract  conveying  a  right  of  way  to  a 
railroad,  where  the  complaint  alleged  that  by  mutual  mistake  the  eon- 
tract  did  not  express  the  intention  of  the  parties,  in  that  an  agree- 
ment to  give  a  certain  name  to  a  station  to  be  built  by  the  railroad 
was  omitted,  but  plaintiff  does  not  state  directly  that  the  defendant 
agreed  to  give  the  station  the  name  mentioned,  or  to  maintain  that 
designation  afterward,  the  plaintiff  is  not  entitled  to  reformation. 
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From  Multnomah :  William  N.  Gatbns,  Judge, 

Department  1.     Statement  of  Mb.  Justice  Burnett. 

This  is  a  suit  by  Theodore  Suksdorf ,  Jane  Doe  Suks- 
dorf,  his  wife,  and  Phillip  Suksdorf,  against  the  Spo- 
kane, Portland  &  Seattle  Railway  Company,  a  corpo- 
ration, to  correct  an  alleged  mistake  in  a  contract 
whereby  the  plaintiffs  conveyed  to  the  defendant  a 
right  of  way  across  certain  lands,  and  to  recover  dam- 
ages for  an  alleged  breach  of  the  agreement  as  re- 
formed. 

The  defendant  denies  the  mistake  and  the  allegation 
of  damages,  and  states  new  matter  deemed  unimpor- 
tant for  the  purpose  of  this  opinion.  From  a  decree 
dismissing  the  suit,  the  plaintiffs  appeal. 

Affhe^mbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  F.  J.  Lichtenberger  and  Messrs.  Littlefield  & 
Smith,  with  an  oral  argument  by  Mr.  Isham  N.  Smith. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Carey  <&  Kerr  and  Mr.  C.  A.  Hart,  with  an  oral 
argument  by  Mr.  Charles  H.  Carey. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

As  a  result  of  negotiations  for  a  right  of  way  through 
the  plaintiffs'  lands  upon  which  was  platted  the  town 
of  Bingen,  Washington,  the  defendant  by  its  then 
name  made  an  agreement  on  February  15,  1906, 
whereby,  in  consideration  of  the  conveyance  by  the 
plaintiffs  Theodore  Suksdorf  and  wife  of  certain  Ij^nds 
described  for  $1,000,  and  in  further  consideration  of 
the  stipulation  of  Phillip  Suksdorf  that  a  judgment  of 
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condemnation  for  defendant's  right  of  way  should  be 
entered  in  an  action  pending  between  the  defendant 
and  said  Phillip  in  the  Washington  courts  at  a  compen- 
sation of  $1,400,  **said  Portland  and  Seattle  Railway 
Company  does  hereby  agree  to  place  on  said  premises 
a  station  building  at  some  point  not  farther  west  than 
the  west  side  of  the  town  site  of  Bingen,  or  there- 
abouts. ' ' 

The  plaintiffs  contend  that  by  mutual  mistake  the 
contract  did  not  express  the  intention  of  the  parties  in 
that  the  words  *'and  name  the  station  Bingen,  Wash- 
ington; the  name  of  said  station  to  be  placed  on  all 
maps  and  folders  of  the  said  railway  company,  said 
station  to  be  used  as  a  passenger  and  freight  station 
for  the  town  of  Bingen,  Washington,**  were  omitted; 
and  that  the  words  *  *  or  thereabouts ' '  were  added  to  the 
agreement.  It  appears  from  the  testimony  that  the 
consideration  mentioned  in  the  agreement  was  paid  to 
each  of  the  parties;  that  the  station  was  located  and 
still  is  maintained  at  the  place  as  the  plaintiffs  contend 
it  should  be,  and  that  it  was  at  first  named  Bingen, 
which  name  was  retained  for  about  three  months  after 
the  opening  of  the  road  for  traffic  when  it  was  changed 
to  ''White  Salmon.*'  The  record  also  discloses  that 
the  defendant's  action  in  changing  the  name  of  the 
station  was  upheld  by  the  Supreme  Court  of  Washing- 
ton in  the  case  of  State  ex  rel.  Spokane,  Portland  <6 
Seattle  Ry.  Co.  v.  Railroad  Commission,  69  Wash.  523 
(125  Pac.  953,  Ann.  Cas.  1914A,  830).  It  thus  appears 
that  all  that  was  contended  for  by  the  plaintiffs  was 
actually  done  in  substance.  Their  grievance  consists 
in  the  fact  that  the  name  was  changed.  They  predicate 
damages  in  the  averment  that  they  were  induced  to  part 
with  the  right  of  way  at  a  price  much  less  than  its 
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valne  on  the  promise  which  included  naming  the  station 
Bingen. 

1.  It  is  well  settled  by  the  precedents  in  this  state 
that,  in  order  to  reform  a  contract  on  the  ground  of 
mistake,  it  must  be  alleged  and  clearly  proven  that  the 
mistake  was  mutual,  and  that  it  does  not  suffice  that 
one  of  the  parties  understood  the  contract  should  be 
one  way,  and  a  different  understanding  was  entertained 
by  the  other  party:  Stephens  v.  Murton,  6  Or.  193; 
McCoy  V.  Bayley,  8  Or.  196;  Remillard  v.  Prescott,  8 
Or.  37  J  Meier  v.  Kelly,  20  Or.  86  (25  Pac.  73) ;  Epstein 
Y.  State  Ins.  Co.,  21  Or.  179  (27  Pac.  1045) ;  Kleinsorge 
V.  Rohse,  25  Or.  51  (34  Pac.  874) ;  Oshorn  v.  Ketchum, 
25  Or.  352  (35  Pac.  972) ;  Thornton  v.  Krimbel,  28  Or. 
271  (42  Pac.  995) ;  Mitchell  v.  Holman,  30  Or.  280  (47 
Pac.  616) ;  King  v.  Holbrook,  38  Or.  452  (63  Pac.  651) ; 
Stein  V.  Phillips,  47  Or.  545  (84  Pac.  793) ;  Bower  v. 
Bower,  49  Or.  182  (88  Pac.  1104) ;  Smith  v.  Interior 
Warehouse  Co.,  51  Or.  578  (94  Pac.  508,  95  Pac.  499) ; 
Hughey  v.  Smith,  65  Or.  323  (133  Pac.  68). 

2.  It  would  serve  no  good  purpose  to  quote  and  re- 
view the  testimony.  It  is  enough  to  state  that  the 
plaintiffs  themselves  nowhere  directly  state  that  the 
defendant  agreed  to  name  the  station  Bingen  or  to 
maintain  that  designation  ever  afterward.  We  may 
surmise  from  the  testimony  that  the  plaintiffs  expected 
that,  owing  to  the  importance  of  their  town  site  as  they 
estimated  it,  the  station  would  be  thus  named,  but  it 
does  not  show  that  it  was  so  stipulated  in  the  negotia- 
tions for  the  contract,  and  of  course  it  is  clear  that  it 
does  not  appear  in  the  contract  as  actually  executed. 
The  testimony  on  the  part  of  the  defendant  is  that  the 
contract  was  made  exactly  as  intended,  and  it  appears 
from  their  own  statements  on  oath  that  the  plaintiffs 
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were  thoroughly  advised  of  its  contents  by  actual  read- 
ing and  full  discussion  before  it  was  executed  by  the 
defendant.  The  testimony  does  not  suffice  to  prove 
a  mutual  mistake  within  the  meaning  of  the  precedents 
cited.  This  conclusion  renders  it  unnecessary  to  con- 
sider whether  damages  might  be  recovered  for  a  breach 
of  the  contract  as  reformed  if  that  were  accomplished. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmbd. 

Mb.  CisiEF  Justice  McBbids,  Mb.  Justioe  Moobs  and 
Mb.  Justice  MgNaby  concur. 


Argued  September  14,  affirmed  September  22,  191i» 

STATE  V.  TORBET. 

(143  Pac.  1107.) 

Criminal  Law— TMal — Condvct  in  OeneraL 

1.  Statements  of  the  proeeeating  attorney  as  to  the  efforts  made 
by  the  state  to  procure  the  attendance  of  a  witness,  and  the  offering 
of  eyidence  of  a  brother  of  defendant  that  the  witness  in  question 
had  gone  from  his  home  with  his  wife,  and  that  he  did  not  know 
where  his  wife  was,  all  of  which  were  stricken  out  on  motion  of  the 
defendant,  are  not  grounds  for  reversal. 

[As  to  misconduct  of  attorneys  at  trial  and  its  effect,  see  note 
in  100  Am.  St.  Bep.  690.] 

Oriminal  Law— -Appeal—Prejiidice. 

2.  Testimony  of  a  sheriff  as  to  hit  attempt  to  subpoena  a  witness, 
and  that  he  made  a  return  that  he  could  not  find  the  witness,  which 
was  ruled  out,  is  not  ground  for  reversal. 

Oriminal  Law  —  Harmless  Bnov — Cross-acamination  —  Defendant  in 
Oriminal  Oase. 

3.  Questions,  on  cross-examination  of  defendant  in  a  criminal  ease, 
as  to  whether  he  had  signed  a  statement,  which  were  not  answered, 
are  not  ground  for  reversal.    • 

Witnesses — Oioss-ezamination — ^Defendant  in  Oriminal  Oase. 

4.  Under  Section  1534,  L.  O.  L.,  making  a  defendant  in  a  criminal 
case  a  competent  witness  in  his  own  behalf,  and  providing  that  he 
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shall  be  deemed  to  have  given  to  the  pTOBecution  a  right  to  eroiB^ 
examine  him  on  all  facts  to  which  he  has  testified,  tending  to  his  «on- 
Tiction  or  acquittal,  cross-examination  of  a  defendant,  who  testifies 
in  his  own  behalf,  as  to  a  statement  by  him  in  writing  relating  to  the 
circumstances  of  the  crime,  was  proper. 

[As  to  cross-examination  of  accused  in  criminal  case,  see  note 
in  38  Am.  St.  Bep.  895.] 

CMmlJul  Law— TMal— Recaptiom  of  Evldenca— BCotions  to  Strike  Out. 

5.  A  motion  to  strike  out  evidence  as  incompetent,  irrelevant  and 
immaterial,  and  not  proper  cross-examination,  where  several  of  the 
questions  were  not  objected  to,  was  properly  overruled. 

Oriniliua  Law— Trial— Beceptlon  of  Bvidence. 

6.  The  calling  of  defendant's  brother  as  a  witness,  to  show  the 
efforts  made  by  the  state  to  procure  the  attendance  of  another  wit- 
ness, was  not  prejudicial  to  defendant,  where  the  testimony  given  was 
ttrieken  out. 

From  Multnomah:  William  N.  Gatbns,  Judge. 

The  def endanty  Lew  Torbet,  was  indicted  for  murder 
in  the  first  degree. 

Prom  a  conviction  of  murder  in  the  second  degree 
and  sentence  to  imprisonment  in  the  penitentiary  for 
life,  he  appeals.  Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr,  J.  L.  Hope  and  Messrs.  Stott  d  Collier,  with  an 
oral  argument  by  Mr,  Hope. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evans,  District  Attorney,  and  Mr.  Rob- 
ert H.  Maguire,  Deputy  District  Attorney,  with  an  oral 
argument  by  Mr.  Maguire. 

Department  1.  Mb.  Justice  Bamsby  delivered  the 
opinion  of  the  court. 

The  defendant  was  indicted  for  the  crime  of  murder 
in  the  first  degree.  The  indictment  charges  that  the 
defendant,  on  the  26th  day  of  April,  1912,  in  Mult- 
nomah Coimty,  unlawfully,  feloniously,  purposely  and 
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of  deliberate  and  premeditated  malice  did  kill  Margaret 
Bellaire,  by  shooting  her  with  a  pistol.  The  defend- 
ant was  arraigned,  and  pleaded  not  guilty.  He  was 
tried  and  found  guilty  of  murder  in  the  second  degree. 
On  October  5, 1912,  he  was  sentenced  by  the  court  below 
to  imprisonment  in  the  penitentiary  for  the  term  of  his 
natural  life.  From  this  judgment,  the  defendant 
appeals. 

The  appellant's  brief  contains  no  formal  assignment 
of  errors ;  but  several  points  are  urged  as  a  basis  for 
a  reversal  of  the  judgment  appealed  from. 

1.  It  seems  that  Gladys  Bellaire  was  supposed  to  be 
a  material  witness  for  the  state.  She  was  absent  when 
the  case  was  on  trial,  and  the  prosecution  desired  to 
show  that  the  state  had  used  proper  diligence  to  pro- 
cure her  attendance.  Mr.  Collier,  deputy  district  at- 
torney, stated  to  the  court  the  following : 

**May  it  please  your  Honor,  there  was  a  subpoena 
issued  for  Gladys  Bellaire.  She  is  the  girl  mentioned 
in  the  statement,  and  mentioned  by  Mr.  Bourne  as 
going  in  there  a  little  ahead  of  him,  where  the  body  of 
the  deceased  lay,  and  I  want  to  show  to  the  court  at  this 
time,  by  proper  testimony,  that  effort  has  been  made 
to  locate  this  girl.  She  is  14  years  old.  She  was  given 
into  the  custody  of  defendant's  brother,  and  they  lived 
at  420  or  470  East  Yukon  Street,  and  the  deputy  sheriff 
went  there  and  reports  there  is  no  such  number.  We 
want  to  show  the  court  and  jury  that  we  are  anxious 
to  have  witnesses. ' ' 

Mr.  King,  one  of  the  attorneys,  for  the  defendant, 
said: 

*'We  object  to  the  statement  of -counsel,  and  ask  that 
it  be  stricken  out,  and  that  the  jury  be  instructed  to 
pay  no  attention  to  it. ' ' 

The  court  then  said : 
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**Tes ;  only  address  yourself  to  the  court.  You  wish 
to  account  for  the  absence  of  the  witness." 

Whereupon,  Mr.  King,  attorney  for  the  defendant, 
said: 

'*I  think  I  have  a  right  to  answer  counsePs  state- 
ment, which  is  somewhat  of  a  reflection  here.  I  want 
to  say  to  your  honor  that  from  the  date  of  the  killing, 
and  from  the  inquest  by  the  coroner  ^s  jury,  Gladys 
Bellaire  was  in  the  hands  of  the  district  attorney,  and 
I  want  to  refute  the  statement  of  Mr.  Collier  that 
Gladys  Bellaire  was  ever  turned  over  to  a  brother  of 
the  defendant.  We  are  as  anxious  as  counsel  to  have 
all  the  witnesses  here. ' ' 

The  record  shows  that  an  extended  discussion  here 
occurred  between  counsel,  and  '*that  the  lie  passed 
between  counsel  several  times, '  *  and  that  it  was  ended 
by  the  court's  reprimanding  counsel  for  their  conduct. 
Then,  on  motion  of  counsel  for  the  defendant,  the  court 
struck  out  all  of  the  statements  of  the  state's  attorney, 
Mr.  Collier.  Counsel  for  the  defendant  do  not  appear 
to  have  excepted  to  any  ruling  or  action  of  the  court 
in  regard  to  the  statements  made  by  the  deputy  dis- 
trict attorney,  but  they  claim  that  the  statements  made 
by  Collier  were  prejudicial.  The  state  called  as  a  wit- 
ness Albert  Lewis,  who  testified  that  he  was  a  brother 
of  the  defendant,  and  that  he  lived  at  540  Yukon 
Avenue.  He  further  testified  that  his  wife  left  home  on 
the  preceding  Wednesday,  and  took  Gladys  Bellaire 
with  her,  and  that  he  could  not  tell  where  his  wife  was. 
He  was  then  asked  whether  Gladys  Bellaire  was  in  the 
custody  of  himself  and  wife;  but  counsel  for  the  de- 
fendant objected  to  said  question,  and  the  court  sus- 
tained the  objection,  and  the  witness  was  not  permitted 
to  answer.    So  far  as  the  bill  of  exceptions  discloses, 
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there  is  nothing  whatever  in  the  first  point  urged  by 
the  defendant  for  consideration,  and  there  was  no  ex- 
ception to  any  ruling  of  the  court  thereon. 

2.  The  second  exception  relates  to  the  evidence  of 
Penumbra  Kelly,  a  deputy  sheriff,  who  testified  con- 
cerning his  attempt  to  subpoena  Gladys  Bellaire,  a  wit- 
ness. He  testified  that  he  made  a  return  that  he  could 
not  find  the  witness,  and  the  court,  on  the  objection  of 
counsel  for  the  defendant,  ruled  that  out.  There  is 
nothing  in  said  exception. 

3.  The  defendant  was  called  as  a  witness  in  his  own 
behalf,  and,  on  cross-examination,  he  was  asked,  '^And 
were  told  then  that  you  didn't  have  to  pay  any 
money  f  This  was  objected  to  by  counsel  for  the 
defendant  as  not  being  proper  cross-examination ;  but 
the  record  shows  that  this  question  was  withdrawn,  and 
not  answered.  The  court  did  not  pass  on  the  objection. 
The  counsel  for  the  state  then  asked  the  two  following 
questions : 

"Now,  I  will  ask  you  to  read  this  question  and  an- 
swer there,  and  state  whether  or  not  that  is  your  ques- 
tion and  answer  of  what  occurred  there  at  Mr.  Cam- 
eron's office.  Is  that  what  you  said  in  answer  to  that 
question — that  statement  you  signed  t" 

Counsel  for  the  defendant  objected  to  the  last  stated 
question,  for  the  reason  "that  here  is  a  large  number 
of  questions,  and  he  is  picking  out  one  question  of  a 
large  number. "  The  court  overruled  the  objection  and 
allowed  an  exception  thereto.  After  the  court  had 
ruled  on  the  objection  and  allowed  an  exception  thereto, 
the  counsel  for  the  defendant  made  two  other  objec- 
tions, one  of  which  was  that  it  was  not  proper  cross- 
examination.  It  is  difficult  to  comprehend  said  ques- 
tions, from  the  manner  in  which  they  are  stated  in  the 
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bill  of  exceptions;  but,  from  an  examination  of  both 
the  bill  of  exceptions  and  the  report  of  the  evidence 
annexed  thereto  and  made  a  part  thereof,  it  appears 
that  no  answer  was  given  to  either  of  those  questions. 
Hence  there  is  nothing  to  pass  upon  in  relation  thereto. 
It  is  not  necessary  to  pass  on  the  competency  or  rele- 
vancy of  questions  that  were  not  answered.  It  is  the 
answer  to  an  improper  question  that  is  prejudicial  to 
a  party  objecting  thereto :  See  State  v.  Gallo,  18  Or.  423 
(23  Pac.  264). 

4.  Immediately  after  the  asking  of  those  questions, 
the  deputy  district  attorney  read  a  portion  of  a  state- 
ment that  the  defendant  made  in  writing,  in  the  form 
of  questions  and  answers  thereto,  after  he  was  arrested, 
a  few  hours  after  the  homicide,  giving  his  version 
thereof,  and  then  asked  him  this  question  in  relation  to 
what  he  said  in  that  statement,  **Was  that  your  answer 
at  that  timet"  The  defendant  answered,  '*I  don't  re- 
member. ' '  The  attorney  for  the  state  again  read  from 
said  written  statement  certain  parts  thereof,  and  then 
asked  the  defendant,  **Were  those  your  answers  to 
questions  that  were  propounded  to  you  at  that  time  T ' ' 
The  defendant  answered : 

''Probably  those  are,  but  I  don't  understand  it  that 
way.    I  didn't  mean  it  in  that  way  it  was  said  there." 

The  bill  of  exceptions  fails  to  show  that  the  question 
last  set  forth  supra  was  either  asked  or  answered ;  but 
the  report  of  the  evidence  annexed  to  the  bill  shows 
that  it  was  asked  and  answered,  but  it  fails  to  show 
that  it  .was  objected  to,  or  that  the  court  made  any  rul- 
ing in  relation  thereto.  In  the  bill  of  exceptions,  at 
the  end  of  that  part  thereof  designated  as  '  *  Exception 
III,"  we  find  the  following  statement: 
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Whereupon  the  defendant  by  his  attorneys  then 
and  there  in  open  court  objected  to  said  questions  [in 
the  plural  number]  on  the  ground  that  the  same  were 
incompetent,  irrelevant  and  immaterial,  not  proper 
cross-examination,  and  upon  the  further  motion  that 
at  the  time  the  written  statement  was  made  the  witness 
had  no  attorney  to  represent  him,  which  'motion'  the 
court  then  and  there  denied  and  to  which  ruling  of  the 
court  an  exception  was  then  and  there  noted/' 

These  objections  and  ** motion''  refer  to  more  than 
one  question  and  they  appear  to  have  been  made  after 
the  questions  had  been  answered.  No  answer  to  said 
questions  was  made  after  said  objections  were  inter- 
posed. The  questions  objected  to  have  reference  to  a 
statement  that  the  defendant  made  on  the  day  that  he 
killed  Mrs.  Bellaire,  and  after  he  had  been  arrested  and 
taken  to  headquarters.  They  asked  him  many  ques- 
tions concerning  the  homicide,  and  he  answered  them. 
The  questions  and  answers  were  taken  down,  and  sub- 
sequently read  to  him,  and  by  him  subscribed.  This 
statement  contains  questions  asked  him  and  his  answers 
thereto,  and  it  had  been  put  in  evidence  by  the  state. 
When  he  was  examined  in  chief,  his  counsel  asked  him 
concerning  said  statement  as  follows :  **  After  you  were 
taken  to  the  headquarters,  they  questioned  you,  did 
they!"  He  answered,  *'Yes,  sir."  '*Did  you  renew 
your  request  for  an  attorney  to  be  present  t"  He  an- 
swered, **I  did."  This  questioning  at  the  headquar- 
ters referred  to  by  said  questions  is  the  questioning  set 
forth  in  said  written  statement  subscribed  by  the  de- 
fendant as  stated  supra,  and  said  questions  on  cross- 
examination  set  out  supra  had  reference  thereto. 

The  defendant,  in  his  evidence  in  chief,  gave  a  de- 
tailed statement  of  what  he  claimed  was  done  when  the 
homicide  was  committed  by  him  and  prior  thereto,  stat- 
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ing  what  he  did  and  said,  and  what  Mrs.  Bellaire  did 
and  said.  In  the  statement  made  hy  him  at  headquar- 
ters after  his  arrest  he  made  9  full  statement  of  his 
version  of  the  tragedy  and  what  led  up  to  it ;  but  this 
statement  made  at  headquarters  differed  in  some  re- 
spects from  his  oral  evidence  given  in  chief,  and  was 
less  favorable  to  him  than  his  oral  testimony.  The  an- 
swers made  by  him  in  said  written  statement  related  to 
the  same  matters  concerning  which  he  testified  in  his 
examination  in  chief.  The  questions  on  cross-examina- 
tion set  out  supra  referred  to  and  were  concerned  with 
the  statements  made  by  the  defendant  in  said  written 
statement. 

Section  1534,  L.  0.  L.,  makes  a  defendant  in  a  crimi- 
nal case  a  competent  witness  in  his  own  behalf.  It  pro- 
vides that,  when  a  defendant  in  a  criminal  action  or 
proceeding  offers  himself  as  a  witness  in  his  own  be- 
half, he  shall  be  deemed  to  have  given  to  the  prose- 
cution a  right  to  cross-examine  him  ' '  upon  all  facts  to 
which  he  has  testified,  tending  to  his  conviction  or  ac- 
quittal.'*  This  statute  has  been  'construed  by  this 
court  in  several  cases.  In  State  v.  Bartmess,  33  Or. 
110  (54  Pac.  167),  the  syllabus  of  the  court  in  part  is: 

*  *  The  defendant  in  a  criminal  action  who  voluntarily 
testifies  in  his  own  behalf  may  be  cross-examined  as 
to  statements  made  on  his  preliminary  examination 
contrary  to  his  testimony  on  the  trial,  although  he  did 
not  in  his  direct  examination  refer  to  the  preliminary 
examination/' 

In  State  v.  Abrams,  11  Or.  169, 173  (8  Pac.  327,  329), 
the  court  says  in  part : 

''Section  166  of  the  Criminal  Code,  as  amended  by 
the  act  of  October  25,  1880,  makes  the  accused  in  all 
criminal  trials   and   proceedings  a  competent  witness 


410  State  v.  Torbet.  [72  Or. 

at  his  own  option ;  and  when  he  does  avail  himself  of 
this  privilege  he  subjects  himself  to  the  same  rules  of 
cross-examination  as  any  other  witness. '  * 

In  State  v.  MUler,  43  Or.  325,  330  (74  Pac.  658,  659), 
the  court  says : 

**The  statute  [as  to  the  cross-examination  of  a  de- 
fendant] is  not  to  receive  an  unduly  restricted  or  nar- 
row construction,  and  the  cross-examination  mu^t 
extend  the  inquiry  to  facts  and  matters  ma/nifestly 
germane  and  relevant  to  the  facts  testified  to  in  chief, 
tending  to  their  explanation  and  elucidation,  and  in 
this  respect  may  he  as  searching  and  broad  as  the 
foundation  upon  which  it  rests/ ^ 

In  State  v.  Deal,  52  Or.  568  (98  Pac  165),  the  court 
says: 

*'It  must  now  be  regarded  as  settled  that  it  [the 
cross-examination  of  a  defendant]  must  be  confined 
to  matters  properly  germane  to  and  connected  with 
his  testimony  in  chief.  •  •  In  other  words,  a  defend- 
ant cannot,  under  the  guise  of  cross-examination,  be 
compelled,  in  violation  of  Article  I,  Section  11,  of  the 
Constitution  of  Oregon,  to  give  evidence  against  him- 
self ;  but,  when  he  becomes  a  witness  on  his  own  behalf, 
he  waives  this  constitutional  guaranty  as  to  all  mat- 
ters  properly  connected  with  his  examination  in  chief, 
and  subjects  himself  to  such  cross-examination  •  * 
as  may  tend  to  explain,  elucidate  or  affect  the  credi- 
bility of  his  testimony,  and  such  cross-examination 
may  be  as  vigorous  and  searching  as  that  of  any  other 
witness/' 

In  State  v.  Lem  Woon,  57  Or.  482,  492  (107  Pac. 
977),  the  court  says: 

*  *  Thus,  even  if  the  cross-examination  does  make  him 
[a  defendant  in  a  criminal  case]  a  witness  against  him- 
self, it  is  not  objectionable  on  account  thereof,  pro- 
vided it  relates  to  matters  properly  connected  unth  his 
examination  in  chief/' 
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In  People  v.  Rozelle,  78  Cal.  92  (20  Pac.  36),  constru- 
ing  a  similar  statute,  the  court  says  : 

''The  impression  seems  to  prevail  that  the  section 
quoted  has  the  effect  to  confine  the  examination  of  a 
defendant  to  narrower  limits  than  the  case  of  any 
other  witness.  We  do  not  so  understand  it.  He  can 
only  he  cross-examined  as  to  matters  about  which  he 
was  examined  in  chief.  The  rule  is  precisely  the  same 
as  to  any  other  witness.  So  far  as  other  witnesses 
are  concerned,  however,  the  court  is  allowed  some  dis- 
cretion as  to  the  extent  and  scope  of  the  cross-examina- 
tion that  might  not  be  allowed  in  case  of  the  defendant. ' ' 

The  defendant  in  a  criminal  action  can  be  properly 
cross-examined  as  to  any  facts  relating  to  and  prop- 
erly connected  with  the  facts  concerning  which  he 
testified  in  his  examination  in  chief.  The  questions 
asked  the  defendant,  on  cross-examination  in  this  case, 
and  objected  to,  related  to  statements  made  by  him 
at  headquarters  after  his  arrest,  and  those  statements 
referred  to  what  was  said  and  done  when  he  committed 
the  homicide  and  prior  thereto.  In  his  direct  exam- 
ination he  testified  at  length  as  to  those  same  facts,  and 
his  oral  evidence  disagreed  in  some  respects  with  what 
he  said  when  he  made  those  statements.  Hence  the 
cross-examination  that  is  objected  to  related  to  the 
same  facts  to  which  he  testified  in  chief.  In  State  v. 
Bartmess,  supra,  the  defendant  was  on  trial  on  a 
charge  of  murder.  He  had  had  a  preliminary  exam- 
ination before  a  magistrate,  and  he  testified  in  his  own 
behalf  at  that  examination.  When  he  was  on  trial  in 
the  Circuit  Court,  he  again  testified  in  his  own  behalf, 
and  gave  his  version  of  the  homicide  and  of  the  facts 
relating  thereto;  but  he  said  nothing  concerning  the 
preliminary  examination,  or  his  testimony  given  there. 
On  cross-examination,  he  was  asked  as  to  statements 
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made  by  him  in  his  evidence  at  the  preliminary  exam- 
ination, and  these  questions  were  objected  to  as  not 
being  proper  cross-examination ;  the  claim  being  made 
that  the  evidence  sought  by  said  cross-examination 
was  not  germane  to  any  testimony  given  by  him  on  his 
direct  examination.  This  court  in  that  case  held  that 
the  cross-examination  of  Bartmess  was  proper.  Mr. 
Justice  MooBE  in  that  case  says : 

"A  fair  construction  of  the  statute  in  question  leads 
us  to  conclude  that  defendant  in  a  criminal  action,  hav- 
ing voluntarily  testified  in  his  own  behalf,  may  he 
cross-examined  in  relation  to  all  facts  and  matters  ger- 
mane to  the  testimony  given  by  him  on  his  examination 
in  chief.  •  •  But  if  he  has  made  at  other  times  state- 
ments which  are  inconsistent  with  the  testimony  given 
by  him  at  his  trial,  he  may  be  impeached  by  proof  of 
such  contradictory  statements  in  the  manner  pre- 
scribed by  statute,  and  the  conclusion  reached  in  State 
V.  Ahrams  is  adhered  to  in  this  respecf 

The  court  held  in  that  case  that  it  was  proper  to  ask 
Bartmess  on  cross-examination  whether  he  had  made 
certain  statements  at  the  preliminary  examination  that 
were  inconsistent  with  his  evidence  in  chief,  although 
in  his  examination  in  chief  he  had  not  referred  to 
the  preliminary  examination  at  all.  In  this  case  the 
defendant  was  asked  in  his  examination  in  chief 
whether  he  had  been  questioned  at  headquarters,  and 
he  testified  that  he  had;  but  he  did  not  state  what 
the  questions  asked  him,  or  by  him  answered,  were. 
We  hold  that  the  evidence  sought  by  the  cross-exam- 
ination was  germane  to  the  facts  to  which  the  defend- 
ant testified  in  chief,  and  that  said  cross-examination 
was  proper. 

5.  In  what  is  termed  **  Exception  IV*'  of  the  bill  of 
exceptions,  considerable  matter  is  set  forth.    Several 
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'  ^ 


of  the  questions  there  set  out  were  not  objected  to. 
At  the  end  of  the  matter  there  stated,  counsel  for  the 
defendant  moved  to  strike  out  the  evidence  there  re- 
ferred to,  for  the  alleged  reason  that  it  was  **  incom- 
petent, irrelevant  and  immaterial,"  and  not  proper 
cross-examination.  We  find  that  said  motion  was 
properly  overruled,  and  that  the  questions  set  out 
under  said  Exception  IV  were  proper. 

6.  Under  what  is  designated  as  **  Exception  V"  of 
the  bill  of  exceptions  are  set  out  nine  questions  asked 
of  the  witness  Albert  Lewis,  and  his  answers  to  all  of 
them  but  the  ninth.  The  first  eight  questions  were 
not  objected  to.  The  defendant  objected  to  the  ninth 
question,  and  the  court  sustained  this  objection,  and 
it  was  not  answered.  The  evidence  referred  to  in  this 
'* exception'^  was  given  to  show  that  Gladys  Bellaire, 
whom  the  state  desired  as  a  witness,  had  been  at  the 
residence  of  Albert  Lewis,  a  brother  of  the  defendant, 
and  that  she  and  Lewis  ^  wife  had  left  Lewis  ^  residence 
a  few  days  before  the  trial,  and  that  he  could  not  tell 
where  his  wife  was.  The  state  had  previously  shown 
that  the  sheriff  had  been  unable  to  find  Gladys  Bel- 
laire. The  trial  court  struck  out  all  of  the  evidence 
of  the  witness  Lewis  on  the  motion  of  the  defendant. 

Counsel  for  the  defendant  contends  that  the  calling 
of  the  witness  Lewis  was  an  act  prejudicial  to  the 
defendant,  notwithstanding  the  fact  that  the  court 
struck  out  all  of  his  evidence.  This  witness  testified 
that  he  was  a  brother  of  the  defendant,  and  that 
Gladys  Bellaire,  who  was  wanted  by  the  state  as  a 
witness,  left  his  house  with  his  wife  only  a  few  days 
before  the  trial,  and  that  he  could  not  tell  where  his 
wife  was.  This  evidence  was  offered  by  the  state  as 
testimony  tending  to  show  that  the  state  had  used 


414  State  v.  Tobbet.  .    [72  Or. 


proper  diligence  to  procure  the  attendance  of  Gladys 
Bellaire  as  a  witness. 

We  think  that  there  is  nothing  in  the  matter  referred 
to  in  Exception  V  of  which  the  defendant  has  a  right 
to  complain.  We  have  examined  all  the  questions 
raised  by  the  briefs  of  counsel  and  by  the  oral  argu- 
ment, but  we  have  found  no  error  prejudicial  to  the 
defendant. 

We  find  that  the  defendant  had  a  fair  trial,  and  that 
the  judgment  of  the  court  below  should  be  affirmed. 

The  writer  of  this  opinion  feels  constrained  to  sug- 
gest the  following  dicta:  That  the  record  in  this  case 
was  not  carefully  prepared  for  the  appeal.  That 
when  litigants  expect  to  appeal  a  case,  they  should 
take  care  to  object  to  all  proceedings  that  they  deem 
improper  and  state  specifically  their  reasons  for  ob- 
jecting, and  obtain  a  ruling  of  the  court  thereon,  and 
then  except  to  such  ruling.  It  is  not  proper  to  sit  by 
and  wait  until  a  question  has  been  answered,  and  then 
object  thereto.  A  motion  to  strike  out  an  answer  to 
a  question  is  proper  when  it  is  not  responsive  to  the 
question ;  but,  as  a  general  rule,  a  motion  to  strike  out 
an  answer  that  is  responsive  to  a  question  is  not  the 
proper  practice.  However,  if  evidence  is  given  that 
is  wholly  irrelevant,  the  court  on  its  own  motion  may 
strike  it  from  the  case.  Counsel,  by  a  little  care,  can 
lay  the  foundations  properly  for  an  appeal. 

The  judgment  of  the  court  below  is  affirmed. 

Aefibmed. 

Mb.  Justice  Eaeik,  Mb.  Justice  Moobb  and  Mb. 
Justice  Bubnett  concur. 
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STATE  V.  WHITMAN. 

(143  Pac.  1121.) 

Bap»— Criminal  Prosecntlon — ^Evidence — Complaint  by  Proaecntriz. 

1.  In  a  prosecution  for  assault  with  intent  to  commit  rape  upon 
a  child  seven  jears  old,  it  is  error  to  admit  testimony  that,  when  the 
child  complained  of  the  ill  treatment  received,  she  named  the  defend- 
ant as  the  person  who  assaulted  her. 

[As  to  evidence  of  complaint  made  by  prosecutrix,  see  note  in 
38  Am.  Bep:  369.] 

Criminal  laaw— Appeal—- Harmless  Error— Admission  of  Evidence. 

2.  While  prejudice  is  presumed  where  error  appears,  unless  the 
record  affirmatively  shews  the  contrary,  yet,  where  it  affirmatively 
appears  that  defendant  was  properly  convicted  of  assault  with  intent 
to  rape,  the  judgment  will  be  affirmed,  notwithstanding  the  erroneous 
admission  of  testimony  that  the  prosecuting  witness,  when  complain- 
ing of  the  ill  treatment  she  had  received,  named  the  defendant  as  the 
guilty  person. 

From  Lane :  Thomas  J.  Cleeton,  Judge. 

The  defendant,  Eben  J.  Whitman,  was  indicted,  tried 
and  convicted  of  assault  with  intent  to  commit  rape 
upon  Gertrude  Whitman,  his  daughter,  and  from  the 
sentence  imposed  he  appeals.  Affirmed. 

For  appellant  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  Howard  M.  Brownell. 

For  the  State  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Joseph  M.  Devers,  District  Attorney. 

Department  1.  Mr.  Justice  Moobe  delivered  the 
opinion  of  the  court. 

1.  The  prosecuting  witness  on  her  direct  examina- 
tion testified  in  detail  as  to  the  offense  charged,  saying 
it  occurred  in  the  absence  of  her  mother,  upon  whose 
return,  about  two  hours  after  the  crime  had  been  com- 
mitted, the  witness  informed  her  thereof.    Thereupon 
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Nora  Whitman,  the  mother,  a  deaf  mute,  testified  by 
an  interpreter:  That  when  she  reached  home,  about 
11  o'clock  on  the  night  the  offense  is  alleged  to  have 
been  perpetrated,  her  daughter  looked  ill  and  said  she 
was  sick. 

**Q.  Did  Gertrude  say  anything  had  been  done  to 
hert 

*'A.  Yes. 

*'Q.  Did  she  name  anybody  who  did  it,  and,  if  so, 
whof' 

An  objection  to  this  question  having  been  overruled 
and  an  exception  allowed,  the  witness  answered,  **Her 
father.'*  It  is  contended  that,  in  permitting  such 
hearsay  testimony  to  be  received,  an  error  was  com- 
mitted. Under  the  rule  prevailing  in  Oregon  as  in 
most  other  states  of  the  Union,  it  would  have  been 
error  if  Mrs.  Whitman  had  been  allowed  to  testify  as 
to  the  particulars  of  the  complaint  which  her  daughter 
made  to  her  respecting  the  assault:  State  v.  Tom, 
8  Or.  180;  State  v.  Sargent,  32  Or.  110  (49  Pac.  889). 
When  a  girl  or  a  woman  is  ravished  or  assaulted  with 
an  intent  to  commit  rape  upon  her,  and  at  the  trial  of 
the  party  accused  thereof  she  appears  as  witness 
against  him,  it  is  material  to  prove,  if  she  is  above  the 
age  of  legal  consent,  that  she  made  complaint  of  the 
outrage  within  a  reasonable  time  after  receiving  it: 
23  Am.  &  Eng.  Ency.  Law  (2  ed.),  877;  Greenleaf,  Ev. 
(16  ed.),  §  213 ;  2  Wigmore,  Ev.,  §  1136.  The  testimony 
of  persons  to  whom  the  complaint  was  made  is  admis- 
sible as  original  evidence,  in  order  to  corroborate  the 
prosecutrix  and  to  rebut  any  inference  that  she  con- 
sented to  the  outrage:  State  v.  Birchard,  35  Or.  484 
(59  Pac.  468) ;  Johnson  v.  State,  27  Neb.  687  (43  N.  W. 
425).    In  anticipation  of  such  a  defense,  based  upon 
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an  inference,  it  is  competent  for  the  prosecutrix,  upon 
her  direct  examination,  to  state  when  she  notified  any- 
one of  the  attack  made  upon  her,  and  also  to  name 
the  person  who  was  thus  informed :  State  v.  Sargent, 
32  Or.  110  (49  Pac.  889) ;  State  v.  Ogden,  39  Or.  195 
(65  Pac.  449) ;  Griffin  v.  State,  76  Ala.  29;  People  v. 
Barney,  114  Cal.  554  (47  Pac.  41).  Where,  however, 
as  in  the  case  al  bar,  the  girl  assaulted  is  under  legal 
age  to  jdeld  consent  to  her  degradation,  no  such  infer- 
ence can  arise,  and  her  failure  to  make  complaint  is 
immaterial :  33  Cyc.  1468. 

"Under  the  doctrine  which  excludes  in  the  first  in- 
stance the  particulars  of  a  complaint,''  says  an  author, 
"the  statement  of  the  prosecutrix  as  to  the  name  of 
or  her  description  of  her  assailant  is  not  admissible, 
though  it  is  permissible  to  show  the  fact  that  the  prose- 
cutrix in  her  complaint  named  a  person  as  her  assail- 
ant, providing  the  name  of  such  person  is  not  brought 
out'*:  23  Am.  &  Eng.  Ency.  Law  (2  ed.),  876.  See, 
also,  Thompson  v.  State,  38  Ind.  39 ;  State  v.  Hunter, 
18  Wash.  670  (52  Pac.  247). 

In  a  note  to  the  text  in  33  Cyc.  1465,  it  is  said : 

**Some  courts  hold  that  evidence  is  admissible  if 
the  prosecutrix  stated  that  the  defendant  was  the  per- 
son who  assaulted  or  ravished  her,  describing  him. 
•  •  The  weight  of  authority,  however,  is  that  this  is 
a  detail  which  cannot  be  proved. ' ' 

The  objection  to  such  testimony  is  based  on  the 
ground  that  the  jury  may  not  have  understood  that 
the  sworn  statements  were  receivable  chiefly  to  rebut 
an  inference  of  consent  upon  the  part  of  the  prosecu- 
trix, but  that  they  may  have  regarded  the  testimony 
of  the  witness,  who  named  the  person  mentioned  by 
her  in  the  complaint,  as  original  evidence  respecting 
the  identity  of  the  culprit,  whereby  an  innocent  per- 
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son  might  possibly  have  been  found  guilty  thereof. 
**Some  courts,^*  says  a  text- writer,  '*hold  that  the  par- 
ticulars of  a  complaint  are  admissible  where  the  prose- 
cutrix is  of  tender  years,  but  the  weight  of  authority 
is  to  the  contrary'* :  33  Cyc.  1466. 

One  of  the  cases  cited  in  support  of  the  principle 
thus  announced  is  that  of  State  v.  Sargent,  32  Or.  110, 
113  (49  Pac.  889,  890),  where  Mr.  Justice  Wolvbrton, 
speaking  for  the  court  in  discussing  that  subject,  says : 
*'Nor  does  the  rule  seem  to  be  different  where  the 
prosecutrix  is  a  child  of  tender  years."  It  will  thus 
be  seen  that^  under  the  rule  which  obtains  in  this  state, 
an  error  was  committed  in  allowing  Mrs.  Whitman, 
over  objection  and  exception,  to  testify  that,  when  her 
daughter  made  complaint  of  the  ill  treatment  received, 
she  named  her  father  as  the  person  who  assaulted  her. 

2.  In  the  trial  of  criminal  actions  on  appeal,  where 
it  appears  that  an  error  has  been  committed,  it  has 
been  the  practice  to  hold  that  prejudice  would  be  pre- 
sumed, unless  the  record  affirmatively  showed  the  con- 
trary, thereby  necessitating  a  reversal  of  the  judg- 
ment of  conviction :  State  v.  O'Neil,  13  Or.  183  (9  Pae. 
284) ;  State  v.  Ah  Lee,  18  Or.  540  (23  Pac.  424) ;  State 
V.  Osborne,  54  Or.  289  (103  Pac.  62,  20  Ann.  Gas.  627). 

From  a  transcript  of  the  entire  testimony  given  at 
the  trial,  it  appears  that  the  defense  herein  was  predi- 
cated upon  the  theory  that  Mrs.  Whitman  desired  to 
secure  a  divorce,  and  a  foundation  therefor  she  in- 
duced the  prosecutrix  to  make  against  her  father  the 
criminal  charge  which  culminated  in  his  conviction. 
The  defendant  introduced  testimony  tending  to  show 
that,  in  the  community  in  which  he  resided,  he  pos- 
sessed the  reputation  of  a  moral  person,  and  also  to 
prove  that  no  person  could  have  assaulted  his  daughter 
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as  alleged.  The  testimony  of  Mrs.  Whitman  as  to  the 
condition  of  the  girl's  clothing  after  the  complaint 
had  been  made,  and  of  her  physical  condition  at  that 
timey  supplemented,  as  it  is,  by  the  testimony  of  Dr. 
O.  E.  Patterson,  who,  at  the  mother's  request,  exam- 
ined the  girl,  afforded  evidence  which,  if  believed  by 
the  jury,  warranted  them  in  concluding,  beyond  a  rea- 
sonable doubt,  that  an  assault  with  an  intent  to  com- 
mit rape  had  been  perpetrated  upon  the  prosecutrix. 
Whether  or  not  the  defendant  was  the  person  guilty 
thereof  depended  upon  the  credence  given  by  the  jury 
to  her  testimony.  Without  adverting  to  her  sworn 
statements  in  this  particular,  we  are  satisfied  that,  if 
they  were  believed,  the  jury  were  justified  in  deter- 
mining that  he  was  guilty  of  the  offense  charged. 
Such  being  the  case,  we  think  it  affirmatively  appears 
that  the  defendant  was  properly  convicted,  and  that 
he  was  not  prejudiced  by  the  admission  of  the  testi- 
mony complained  of,  which  at  most  was  but  a  very 
trivial  error. 

It  follows  that  the  judgment  should  be  affirmed,  and 
it  is  so  ordered.  Affirmed. 

Mb.  Chief  Justice  McBbide  and  Mb.  Justice  Ram- 
sey concur. 

Mb.  Justice  Bubnett  delivered  the  following  dis- 
senting opinion : 

Evidence  of  third  parties  of  the  complaint  made  to 
them  by  a  prosecutrix  in  a  case  of  rape  is  purely  hear- 
say testimony.  Its  admissibility  depends  upon  an  ex- 
ception to  the  general  rule  against  this  species  of  tes- 
timony ;  the  reason  of  the  exception  being  that  it  tends 
to  rebut  the  possible  inference  that  the  prosecutrix 
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consented  to  the  act  of  which  complaint  is  made. 
Where,  however,  the  prosecutrix  is  younger  than  the 
age  of  consent,  the  reason  of  the  rule  fails,  and  with 
it  the  admissibility  of  the  testimony  perishes.  The 
doctrine  is  thus  expressed  by  this  court  in  State  v. 
Birchard,  35  Or.  484  (59  Pac.  468),  where  Mr.  Justice 
MooBE  uses  this  language : 

''Such  a  complaint  is  but  the  natural  expression  of 
a  virtuous  female  who  has  been  wantonly  outraged  by 
the  use  of  superior  physical  force,  or  intimidation  by 
threats.  But  where,  as  in  the  case  at  bar,  the  inter- 
course is  alleged  to  have  been  had  with  a  person  under 
the  age  of  consent,  the  reason  for  the  rule  ceases,  and 
it  necessarily  becomes  inoperative.'* 

In  good  reason,  as  well  as  upon  the  authority  of  this 
precedent,  it  was  error  to  admit  any  evidence  of  the 
complaint  of  the  prosecutrix  in  this  case,  as  she  was 
under  the  age  of  consent.  Moreover,  the  rule  estab- 
lished in  this  state  is  that  such  testimony  must  be  con- 
fined to  the  bare  fact  that  complaint  was  made  without 
giving  the  name  of  the  assailant  or  other  particulars 
stated  by  the  female  in  her  accusation :  State  v.  Tom, 
8  Or.  180;  State  v.  Sargent,  32  Or.  110  (49  Pac.  889). 
In  both  respects,  therefore,  the  court  conmiitted  an 
error  of  law  in  allowing  the  mother  of  the  prosecutrix 
to  testify  that  the  child  complained  and  designated 
her  father  as  the  one  perpetrating  the  wrong. 

The  rule  respecting  errors  of  this  nature  is  thus 
tersely  stated  by  Mr.  Justice  Moore  in  Carter  v.  Wake- 
man,  45  Or.  427, 430  (78  Pac.  362,  363) : 

''When  it  is  manifest  that  an  error  has  been  com- 
mitted, prejudice  will  be  presumed,  unless  it  affirma- 
tively appears,  from  an  inspection  of  the  record,  tliat 
no  prejudice  could  have  resulted  therefrom/' 
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See,  also,  Du  Bois  v.  Perkins,  21  Or.  189  (27  Pac. 
1044) ;  Nickum  v.  Gaston,  24  Or.  380  (33  Pac.  671,  35 
Pac.  31) ;  Cleveland  Oil  Co.  v.  Norwich  Ins.  8oc.,  34 
Or.  228  (55  Pac.  435) ;  Carne^j  v.  Duniway,  35  Or.  131 
(57  Pac.  192,  58  Pac.  105) ;  Aldrich  v.  Columbia  By. 
Co.,  39  Or.  263  (64  Pac.  455) ;  Durkee  v.  Carr,  38  Or. 
189  (63  Pac.  117) ;  State  v.  Goodager,  56  Or.  198  (106 
Pac.  638, 108  Pac.  185). 

Someone  has  very  wisely  said  in  substance  of  the 
crime  in  question  that  it  is  easy  to  charge,  hard  to 
prove,  and  still  harder  to  defend  against.  It  is  a  mat- 
ter of  common  knowledge^  that  men  who  ordinarily 
compose  juries  will  not  think  or  act  dispassionately 
on  a  case  of  this  sort.  By  far  too  frequently  does  the 
mere  charge  raise  the  cry  of  the  mob,  '  *  Crucify  him ! 
Crucify  him  I'*  Taking  advantage  of  this,  it  is  easy 
for  one  having  ill  feeling  against  the  accused  to  work 
up  a  case  involving  a  little  girl  and  arouse  the  indig- 
nation natural  in  the  breast  of  everyone  who  has  a 
heart  above  a  beasi  The  influence  of  a  possibly  de- 
signing mother  over  such  a  child  is  so  great  tending 
to  a  fabricated  story  that  the  legal  rights  of  the  de- 
fendant ought  to  be  strictly  guarded.  By  so  much  as 
the  court  erred  in  the  admission  of  the  testimony  men- 
tioned, it  denied  the  defendant  the  right  of  fair  trial 
by  jury :  State  v.  Bader,  62  Or.  37  (124  Pac.  195) ;  Sulli- 
van  V.  Wakefield,  65  Or.  528,  535  (133  Pac.  641) ;  For- 
rest  V.  Portland  By.,  L.  d  P.  Co.,  64  Or.  240  (129  Pac. 
1050).  We  ought  not  to  perpetuate  this  abuse  of  his 
constitutional  rights  in  the  face  of  our  own  decisions. 
The  conviction  should  be  reversed.  I  dissent  from  the 
conclusion  of  Mr.  Justice  Moobb. 
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Argned  September  10,  affirmed  September  22,  1914* 

McCALLISTER  v.  SAPPINGFIELD. 

(144  Pae.  432.) 

Animals— Property  Bighta—Dogs— ^eraonal  Propartj.** 

1.  Section  5731,  L.  O.  L.,  declaring  dogs  to  be  "personal  property,** 
is  merely  a  legislative  declaration  of  present-day  common  law. 

[As  to  property  in  dogs  and  its  enforcement|  see  note  in  67 
Am.  St.  Bep.  288.] 

SWdencd— Baterancy— **l£azk6t  Valne.** 

2.  The  'market  value"  of  property  is  tbe  price  it  will  bring  in  a 
fair  market,  after  reasonable  efforts  have  been  made  to  find  a  pur- 
chaser who  will  give  the  highest  price  for  it. 

Evldaace—Bdlevaiicy— Value. 

8.  In  an  action  for  the  killing  of  a  dog,  where  it  has  no  market 
value,  the  owner  may  prove  its  special  value  to  him  by  showing  its 
qualities,  characteristics  and  pedigree,  and  may  offer  the  opinions  of 
witnesses  who  are  familiar  with  such  qualities. 

From  Marion :  Percy  R.  Kelly,  Judge. 

This  is  an  action  by  M.  D.  McCallister  against 
Henry  Sappingfield  to  recover  the  value  of  plaintiff's 
dog  that  was  killed  by  the  defendant  A  jury  trial 
resulted  in  a  verdict  in  the  sum  of  $200  and  defendant 
appeals.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Orant  Corby. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Smith  A  Shields,  with  an  oral  argument  by 
Mr.  Quy  0.  Smith. 

Department  2.  Mb.  Justice  McNaby  delivered  the 
opinion  of  the  court. 

As  a  solatvam  for  the  loss  of  a  Scotch  collie  dog, 
plaintiff  was  awarded  damages  against  defendant  in 
the  sum  of  $200.    The  complaint  recites  that  in  Oo- 
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tober,  1912,  defendant  without  cause  purposely  shot 
and  mortally  wounded  plaintiff 's  dog,  which  was  of  the 
reasonable  value  of  $200.  Following  a  general  denial, 
defendant  in  his  answer  alleges  as  a  separate  defense 
that  the  animal  was  vicious  and  in  the  habit  of  attack- 
ing pedestrians  and  travelers  along  the  public  road; 
that  on  the  day  in  question,  while  passing  along  the 
county  thoroughfare  on  horseback,  accompanied  by  a 
young  dog,  plaintiff's  canine  charged  viciously  upon 
defendant's  horse  and  dog,  and  in  order  to  repel  the 
assault  defendant  fired  at  plaintiff's  dog.  This  de- 
fense was  denied  by  plaintiff. 

But  a  single  question  is  presented  upon  appeal,  and 
that  is :  Did  the  circuit  judge  commit  error  when  he 
admitted  in  evidence,  notwithstanding  the  objection  of 
counsel  for  defendant,  the  following  testimony  given 
the  plaintiff? 

*'Q.  I  wish  you  would  state  whether  or  not  the  dog 
was  trained  as  a  stock  dog  on  the  ranch. 

*' A.  Yes,  sir;  he  was. 

*'Q.  Tell  the  jury  what  you  used  him  for. 

*'A.  Well,  I  trained  that  dog  from  a  puppy  up  to 
get  my  cattle  for  me  of  nights  and  mornings,  round 
up  the  goats  and  bring  them  in;  in  fact,  I  used  him 
every  day.  He  was  trained  so  all  I  had  to  say  was 
to  get  the  cows,  and  he  would  go  out  in  a  30  or  40  acre 
field,  in  the  brush  and  timber,  and  he  would  bring  them 
up  just  like  you  would  go  and  get  them  yourself,  and 
there  was  a  creek — the  Pudding  River  divides  the  land — 
and  I  lived  on  the  east  side.  The  cows  and  stock  would 
cross  the  creek.  There  is  a  large  pond  there,  probably  * 
between  100  and  150  yards  across.  He  would  come 
from  the  barn  with  the  cows,  I  knew  they  were  not  on 
that  side  of  the  creek.  I  could  send  him  across  the 
creek  into  a  field  there  of  30  or  40  acres  of  timber,  and 
he  would  go  over  there  and  bring  the  cows  up,  and 
bring  them  down  and  across  the  creek,  and  bring  them 
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up,  and  save  me  possibly  one  or  two  hours'  labor  a 
day  by  bringing  up  my  cattle,  and  I  would  send  him 
after  a  band  of  goats,  half  a  mile  after  goats,  and  he 
would  round  them  up  and  bring  them  in,  and  the  same 
with  driving  cattle  and  goats.  He  was  one  of  the  most 
useful  dogs  I  ever  owned.  I  have  owned  a  good  many 
dogs,  and  he  would  stand  training.  Other  dogs  I  have 
had  you  couldn't  train.  I  would  buy  a  dozen  different 
dogs  and  try  to  train  them,  but  they  would  not  develop 
anything  good.  This  fellow  was  exceptionally  bright, 
and  would  mind  instantly,  and  was  very  useful. 

*'Q.  Mr.  McCallister,  you  stated  that  you  had  owned 
several  dogs  before! 

**A.  Yes,  sir;  we  have  had  several  dogs  there  on  the 
place. 

'*Q.  Are  you  familiar  with  the  value  of  dogst 

*'A.  Well,  I  think  I  am,  a  good  farm  dog. 

**Q.  What  would  you  consider  the  value  of  this  dog! 

*  *  A.  Well,  gentlemen,  the  dog  wasn  't  for  sale. 

**Q.  What  would  you  consider  him  reasonably 
worth  f 

'*  A.  I  think  he  was  worth  $500 ;  I  wouldn't  have  sold 
him  for  a  cent  less,  because  he  was  more  useful  to  me 
than  a  span  of  horses  was.  When  the  dog  was  killed 
I  was  away  in  Eastern  Oregon,  down  there  possibly 
two  or  three  months.  I  left  my  wife  on  the  ranch 
alone,  and  she  stayed  there  alone,  and  the  dog  stayed 
there  with  her.  She  wasn't  afraid  to  stay,  because 
the  dog  was  a  protector  to  her,  and  at  that  time  she 
had  come  to  Eastern  Oregon  about  three  or  four  weeks, 
and  left  the  dog  with  my  father. ' ' 

Testimony  similar  in  nature  and  to  which  objection 
was  made  was  given  by  William  McCallister,  father 
of  the  plaintiff.  It  is  not  necessary  to  repeat  this  tes- 
timony, as  it  must  stand  or  fall  according  to  the  prin- 
ciple applied  to  the  testimony  of  plaintiff. 

1.  The  particular  objection  interposed  to  the  testi- 
mony by  the  learned  counsel  is  that  it  allowed  plain- 
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tiflf  to  prove  the  value  of  the  dog  by  a  recital  of  its 
** traits,  habits  and  intelligence'';  whereas  plaintiff 
should  have  been  confined  to  a  proof  of  the  market 
value  of  the  animal.  Counsel  argues  in  his  brief  that 
the  value  '*of  an  animal  is  the  market  value;  what  it 
would  cost  the  plaintiff  to  go  out  in  the  market  and 
secure  another  dog  of  the  kind  and  quality  of  the  one 
lost.*'  Counsel  finds  his  haven  for  this  argument  in 
Section  5731,  L.  0.  L.,  which  says  that  '^dogs  are 
hereby  declared  to  be  personal  property.'*  This  en- 
actment is  but  a  legislative  declaration  of  the  present- 
day  common  law,  found  in  the  decisions  of  most  of  the 
states  of  the  Union.  This  modem  conception  of  the 
dog  as  personal  property,  whether  embodied  in  legis- 
lative enactments  or  judicial  decisions,  is  the  natural 
evolution  of  the  status  of  the  dog  as  known  at  common 
law  which  considered  the  animal  to  be  property,  yet 
of  an  inferior  sort:  Woolf  v.  Chalker,  SI  Conn.  121 
(81  Am.  Dec.  175) ;  Jemison  v.  Southwestern  R.  R., 
75  Ga.  444  (58  Am.  Eep.  476) ;  State  v.  Topeka,  36 
Kan.  76  (12  Pac.  310,  59  Am.  Eep.  529 ;  1 E.  C.  L.  1113). 
However,  the  statement  is  occasionally  found  in  tho 
books  that  at  common  law  a  dog  is  not  considered 
property  by  reason  of  the  baseness  of  its  nature,  being 
kept  merely  to  satisfy  a  human  whim  or  pleasure: 
Citizens'  Rapid  Transit  v.  Dew,  100  Tenn.  317  (45 
S.  W.  790,  66  Am.  St.  Eep.  754,  40  L.  E.  A.  518).  In 
Mullaly  V.  People,  86  N.  Y.  365,  the  court  said  in  sub- 
stance, very  enthusiastically,  that  when  we  call  to  mind 
the  fact  that  a  small  spaniel  saved  the  life  of  William 
of  Orange,  and  thus  changed  the  current  of  modern 
history,  and  when  we  consider  the  faithful  St.  Ber- 
nards, which  rescue  travelers  caught  in  the  storms 
which  sweep  over  the  crests  and  sides  of  the  Alps,  the 
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claim  that  the  dog  is  base  in  his  nature  is  overthrown, 
and  he  cannot  be  left  a  prey  to  every  person  who 
chooses  to  steal  or  kill  him.  The  rule  of  the  common 
law  was  technical  in  the  extreme,  for,  while  it  was  not 
larceny  by  it  to  steal  a  dog  while  living,  it  was  larceny 
to  steal  his  hide  after  he  was  dead.  Large  amounts 
of  money  are  now  invested  in  dogs,  and  they  are  ex- 
tensively the  subjects  of  trade  and  traffic.  They  are 
the  negro's  associates,  and  often  his  only  property, 
the  poor  man 's  friend,  and  the  rich  man 's  companion, 
and  the  protection  of  women  and  children,  hearth- 
stones and  hen-roosts.  In  the  earlier  law  books  it  was 
said  that  ''dog  law"  was  as  hard  to  define  as  was  *'dog 
Latin.''  But  that  day  has  passed,  and  dogs  have  now 
a  distinct  and  well-established  status  in  the  eyes  of 
the  law.  From  a  study  of  the  cases,  we  believe  that 
the  statute  of  our  state  has  not  added  to,  but  simply 
reaffirmed,  the  legal  station  of  the  dog  as  under- 
stood at  common  law.  We  find  that  poetry  and  his- 
tory has  been  cited  in  his  behalf  and  his  achievements 
recounted  in  glowing  language;  this  concept  being 
caught  up  by  the  immortal  bard  who  sang : 

'^Bat  the  poor  dog,  in  life  the  firmest  friend, 
The  first  to  welcome,  foremost  to  defend, 
Whose  honest  heart  is  still  his  master's  own, 
Who  labors,  fights,  lives,  breathes  for  him  alone, 
Unhonour'd  falls,  unnoticed  all  his  worth, 
Denied  in  heaven  the  soul  he  held  on  earth; 
While  man,  vain  insect,  hopes  to  be  forgiven, 
And  claims  himself  a  aole  exclusive  heaven." 

2,  3.  We  come  now  to  consider  the  vitals  of  this  case, 
and  that  is  the  character  of  evidence  that  may  be  in- 
troduced to  prove  the  value  of  a  dog  in  an  action  of 
this  nature.  The  '* market  value"  of  property  is  the 
price  which  the  property  will  bring  in  a  fair  market, 
if  reasonable  eflForts  have  been  made  to  find  a  pur- 
chaser who  will  give  the  highest  price  for  it :  5  Words 
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and  Phrases,  p.  4383.  But  is  the  market  value  the 
only  criterion  by  which  to  estimate  the  extent  of  re- 
covery in  a  case  of  this  kind!  We  think  not.  In  the 
well-considered  case  of  Prettymcm  v.  Oregon  R.  <&  N. 
Co.,  13  Or.  341  (10  Pac  634),  Mr.  Chief  Justice  Lord 
said : 

*'When  property  which  has  a  market  value  has  been 
destroyed,  and  a  recovery  in  damages  is  sought,  the 
inquiry  is  as  to  the  market  value  of  such  property. 
In  such  case,  the  market  value  of  such  property  is  the 
proper  measure  of  damages.  It  furnishes  the  stand- 
ard by  which  the  damages  may  be  ascertained  and 
measured ;  for  the  money  value  thus  ascertained  is  the 
price  at  which  property  could  be  replaced  for  money 
in  the  market.  But  property  may  have  a  value  for 
which  a  recovery  may  be  had  if  it  is  destroyed,  al- 
though it  may  have  no  actual  market  value.  *  There 
may  have  been  no  sales  in  that  region,^  said  Valen- 
tine, J.  *  There  may  have  been  no  market  value  for 
the  com  there.  If  so,  then  some  other  criterion  of 
value  must  be  adopted.  It  is  not  necessary  in  any  case 
that  there  should  be  an  actual  market  value  for  an 
article  in  order  to  entitle  the  owner  thereof  to  a  recov- 
ery for  its  destruction. '  ' ' 

And  this  principle  of  law  has  been  applied  in  actions 
to  recover  for  the  destruction  of  a  dog.  The  true  rule 
being  that  the  owner  of  a  dog  wrongfully  killed  is  not 
circumscribed  in  his  proof  to  its  market  value,  for, 
if  it  has  no  market  value,  he  may  prove  its  special 
value  to  him  by  showing  its  qualities,  characteristics 
and  pedigree,  and  may  offer  the  opinions  of  witnesses 
who  are  familiar  with  such  qualities:  Hodges  v. 
Causey,  77  Miss.  353  (26  South.  945,  78  Am.  St.  Rep. 
525,  48  L.  B.  A.  95) ;  HeUigmarm  v.  Rose,  81  Tex.  222 
(16  S.  W.  931,  26  Am.  St.  Rep.  804,  13  L.  R.  A.  272) ; 
Bowers  v.  Horen,  93  Mich.  420  (53  N.  W.  535,  32  Am. 
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St.  Rep.  513,  17  L.  B.  A.  773;,    In  that  new  and  final 
word  on  Case  Law  (1  B.  C.  Ii.  1130)  the  editors  say  : 

*'It  may,  however,  be  conceded  that  dogs  have  no 
intrinsic  value,  if  by  that  is  meant  a  value  common  to 
all  dogs  as  such,  independent  of  the  particular  breed 
or  individual.  Therefore,  in  determining  the  amount 
of  recovery,  the  facts  and  circumstances  of  the  par- 
ticular case  in  hand  are  all  important,  although,  of 
course,  the  question  of  value  must  be  left  to  the  jury. 
In  an  action  to  recover  for  the  injury,  destruction,  or 
asportation  of  a  dog,  the  basis  of  recovery  may  be 
either  the  market  value,  if  the  dog  has  any,  or  some 
special  or  pecuniary  value  to  the  owner  that  may  be 
ascertained  by  reference  to  the  usefulness  or  services 
of  the  dog.  To  assist  in  the  proper  determination  of 
the  value  of  dogs,  experts  may  be  allowed  to  give  their 
opinions  with  respect  thereto ;  the  opinions  being  based 
either  on  actual  sales  or  their  general  observations  and 
experience.  And  for  the  same  purpose  evidence  of  a 
dog's  pedigree,  and  of  the  qualifications  and  perform- 
ances of  his  ancestors,  is  competent,  as  well  as  testi- 
mony relative  to  his  own  peculiar  characteristics  and 
qualities.** 

From  what  has  been  said,  we  believe  the  Circuit 
Court  was  guided  by  wisdom  and  principle  in  permit- 
ting the  testimony  to  go  to  the  jury  on  the  question  of 
value.    Judgment  must  be  affirmed.  Affirmed. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Eakin  and 
Mr.  Justice  Beak  concur. 
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Argued  July  7,  affirmed  July  28,  rehearing  denied  September  29,  1914. 

CORBY  V.  HULL. 

(143  Pac.  639.) 

Fraud — ^Elements  In  Oeneral — ''Actionable  Fraud.** 

1.  To  recover  damages  for  false  representations,  the  plaintiff  must 
show  a  knowingly  false  representation,  that  he  believied  it  to  be  true, 
relied  thereon,  and  has  been  deceived  thereby,  and  that  the  repre- 
sentation was  of  a  matter  relating  to  the  contract,  and,  if  true,  would 
have  been  to  plaintiff's  advantage,  but,  being  false,  resulted  in  dam- 
ages. 

[As  to  actions  to  recover  for  false  representations,  see  note  in 
18  Am.  St.  Bep.  555.] 

Trial — Taking  Qnestion  from  Jury— Konsnit. 

2.  On  a  motion  for  nonsuit,  the  evidence  for  plaintiff,  together 
with  all  inferences  legitimately  deducible  therefrom,  must  be  regarded 
at  true. 

Fraud — ^Actiona — Suffldency  of  ETid«nc6. 

3.  Where,  under  the  evidence,  the  jury  might  have  found  that 
statements  had  been  made  by  one  defendant  to  plaintiff  in  the  pres- 
ence of  the  other  defendants  that  he  knew  the  seller  of  a  tract  of 
land,  that  the  seller  had  title  and  had  been  in  possession  until  coming 
to  (>regon,  immediately  prior  to  the  interview,  that  the  representa- 
tions were  false,  that  the  representations  were  made  with  intent  to 
deceive,  and  plaintiff  relied  thereon  and  was  deceived,  to  his  damage, 
a  nM>tion  for  nonsuit  was  properly  denied. 

Fraud — ^Def enaea — ^Def  ecttre  Deed. 

4.  That  a  deed  omitted  one  boundary  of  the  land,  which  fact  was 
overlooked  by  the  purchaser,  does  not  affect  the  purchaser's  right  to 
recover  damages  for  false  representations  in  procuring  sale  of  the 
land,  since  the  purchaser  could  have  maintained  suit  to  correct  the 
description,  if  the  grantors  had  refused  to  execute  another  deed. 

From  Marion :  Percy  B.  Kelly,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Moore. 

This  is  an  action  by  C.  W.  Corby  against  0.  J.  Hull, 
D.  B.  Amadon  and  C.  W.  Michael,  the  latter  two  being 
partners  in  a  real  estate  business  as  the  Home  Land 
Company,  to  recover  damages  alleged  to  have  been 
sustained  by  reason  of  false  representations  made  to 
the  plaintiff  pursuant  to  the  defendants'  conspiracy 
to  defraud  him.    The  cause,  being  at  issue,  was  tried. 
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resulting  in  a  judgment  against  the   defendants  for 
$477,  and  Amadou  and  Michael  appeal 

Affibmed.    Beheabino  Denied. 

For  appellants  there  was  a  brief  with  an  oral  argu- 
ment by  Mr..  Walter  C.  Winslow. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Grant  Corby. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  court 

It  is  contended  that  the  testimony  offered  by  the 
plaintiff  was  insufficient  to  substantiate  the  averments 
of  the  complaint,  and,  this  being  so,  an  error  was  com- 
mitted  in  denying  a  motion  for  a  judgment  of  nonsuit 
It  appears  from  a  transcript  of  all  the  testimony  that 
the  plaintiff  is  an  attorney,  whose  opinion  was  desired 
by  the  defendant  Hull  as  to  the  validity  of  a  deed 
signed  and  acknowledged  April  25, 1912,  by  Bobt.  Con- 
nely  and  A.  M.  Connely,  his  wife,  whereby,  for  the  ex- 
pressed consideration  of  ^^one  dollar  and  exchange  of 
property,'*  they  purported  to  bargain,  sell' and  convey 

to a  tract  of  land  in  Orange  County,  California, 

describing  the  premises  by  metes  and  bounds,  except 
that  the  westerly  border  was  omitted,  and  containing 
10  acres,  *  *  conveying  only  the  title  by  deed  from  S.  H. 
Williams  to  Bobt.  Connely,  filed  and  recorded  in  Deed 
Book  24,  page  157,  of  Orange  County,  California. 
This  deed  is  executed  and  accepted  conveying  all  inter- 
est the  grantor  received  from  S.  H.  Williams.  It  is 
expressly  understood  and  agreed  with  Bobt  Connely 
and  A.  M.  Connely,  the  grantors  of  this  deed,  that  the 
grantee  accepts  the  same,  waiving  any  and  all  objec- 
tion at  law  for  every  claim  or  error,  taxes  or  tax 
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claims,  or  loss  whatsoever  of  any  kind  in  this 
transfer.'^  This  instrument  was  entitled  ** Warranty 
Deed,*'  in  bold  type,  but  a  line  in  ink  had  been  made 
over  the  printed  words  of  the  covenant  in  the  deed  to 
that  effect.  After  examining  the  writing,  the  plaintiff 
informed  Hull  that,  if  Connely  owned  the  land,  the 
deed  was  sufficient  to  transfer  the  title.  Corby  did 
not,  at  that  time,  however,  observe  the  omission  in 
course  and  distance  of  the  westerly  border  of  the  tract. 
When  the  plaintiff  gave  this  opinion,  he  was  the 
owner  in  fee  of  a  farm  of  83V&  acres  in  Yamhill 
County,  Oregon,  which  he  valued  at  $10,000  subject, 
however,  to  liens  and  encumbrances  amounting  to 
$8,000.  Desiring  to  dispose  of  his  equity  in  the  prem- 
ises, he  had  prior  thereto  asked  Hull,  who  was  a  dealer 
in  real  property,  to  secure  a  purchaser  of  the  farm. 
Subsequently,  to  wit,  July  1,  1912,  Hull,  to  whom  the 
Connely  deed  had  been  delivered  as  the  purchaser  of 
the  10  acres  of  land,  without  inserting  his  name  in  the 
instrument  as  grantee,  proposed  to  exchange  the  Cali- 
fornia land  for  the  Oregon  farm,  telling  Corby  that 
Amadou  and  Michael  were  his  agents ;  that  they  were 
well  acquainted  with  Connely  and  could  inform  him 
about  the  property.  Thereupon  the  plaintiff  and  Hull 
called  upon  the  other  defendants,  to  whom  Corby  was 
introduced,  and  Michael,  in  the  presence  of  the  others, 
said  he  was  well  acquainted  with  Connely,  who  had 
come  to  Oregon  on  account  of  his  ill  health,  bringing 
with  him  the  deed  to  the  10-acre  tract,  which  land  had 
never  been  seen  by  either  of  the  defendants,  that  there 
was  no  question  but  that  he  owned  the  land,  and  that 
he  had  been  in  possession  of  the  premises  just  prior 
to  his  coming  to  Oregon.  On  cross-examination  the 
plaintiff  testified. 
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''I  relied  upon  the  fact  that  Amadon  and  Michael 
told  me,  and  Hull  told  me  they  were  honest  and  up- 
right, and  [he]  associated  with  them.  *  *  Hull  did 
tell  me  he  had  traded  for  ten  acres  in  California  and 
found  it  to  be  all  right ;  and  in  that  way  it  was  recom- 
mending Amadon  and  Michael  to  me,  and  I  thon^rlit 
this  trade  would  be  all  right.  •  •  I  thought  that  I  was 
dealing  with  men  that  would  tell  the  truth. ' ' 

Based  upon  such  representations  and  reliance, 
Corby,  at  HulPs  request,  executed  a  deed  of  his  farm 
to  Mr.  Geise,  to  whom  the  premises  had  been  sold.  In 
consideration  therefor  Hull  delivered  the  deed  of  the 
10  acres  to  the  plaintiflf,  who,  without  having  the  in- 
strument recorded  or  inserting  his  name  as  grantee, 
thereafter  discovered  that  Connely  had  no  title  to  the 
tract,  whereupon  Corby  offered  to  return  the  deed 
which  he  had  received ;  but,  Hull  being  unable  to  secure 
a  reconveyance  of  the  farm,  this  action  was  instituted, 
and  the  deed  to  the  California  land  was  brought  into 
court  to  be  surrendered. 

Duly  authenticated  copies  of  plats  of  land,  including 
the  10-acre  tract,  were  received  in  evidence,  showing 
that  the  map  was  originally  filed  in  Los  Angeles 
County,  California,  and  that  the  real  property  so  rep- 
resented was  designated  as  block  9  of  the  ''Kraemer 
Tract.*'  The  map  was  subsequently  filed  in  Orange 
County  of  that  state,  and  the  block  referred  to  was 
there  indicated  as  a  part  of  the  *  *  Golden  State  Tract. ' ' 
The  deposition  of  Alfred  W.  Allen  is  to  the  effect  that 
he  had  known  the  tract  since  December  4,  1905,  when 
the  title  thereto  was  secured  by  the  Ansheim  Land 
Syndicate,  of  which  he  was  the  secretary,  and  that  the 
land  intended  to  be  described  as  the  10-acre  tract  was 
included  in  the  real  property  sold  by  his  principal 
November  4, 1910,  to  Alice  Clay,  who  was  in  possession 
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of  the  premises.  In  answer  to  the  question,  ^^Has 
Robert  Connely,  or  A.  M.  Connely,  his  wife,  ever  been 
in  possession  of  this  land  to  your  knowledge!''  Allen 
replied,  '*No."  It  is  proper  to  say  that  the  defend- 
ants severally  testified  that  Charles  A.  Ray  brought  to 
Oregon  the  deed  of  the  California  land;  that  all  the 
representations  they  made  to  Corby  were  based  upon 
information  which  they  had  received  from  Ray,  as  they 
then  informed  the  plaintiff ;  and  that  they  told  him  that 
they  had  never  known  Connely,  and  had  no  knowledge 
respecting  the  title  to  the  California  land,  denying  in 
every  particular  Corby's  testimony  relating  to  the 
alleged  false  representations. 

1.  The  foregoing  is  thought  to  be  a  fair  statement  of 
the  material  testimony  given  by  the  plaintiff,  and  that 
it  is  suflBcient  to  determine  therefrom  whether  or  not 
an  error  was  committed  as  alleged.  In  an  action  or  a 
suit  of  this  kind,  in  order  to  entitle  the  plaintiff  to  re- 
lief, it  must  appear  by  averment  and  proof  that  the 
defendant  made  to  him  (1)  a  knowingly  false  represen- 
tation ;  (2)  that  he  believed  it  to  be  true,  relied  thereon, 
and  had  been  deceived  thereby;  and  (3)  that  such  dec- 
laration was  of  a  matter  relating  to  the  contract  about 
which  the  representation  was  made,  which  narration, 
if  true,  would  have  been  to  the  plaintiff's  advantage, 
but,  being  false,  he  had  sustained  a  loss,  resulting  in 
damages:  Anderson  v.  Adams,  43  Or.  621,  627  (74 
Pac.  215) ;  David  v.  Moore,  46  Or.  148  (79  Pac.  415) ; 
Bailey  v.  Frazier,  62  Or.  142  (124  Pac.  643.) 

2,  3.  Upon  a  motion  for  a  judgment  of  nonsuit,  the 
testimony  given  by  the  plaintiff's  witnesses,  together 
with  all  tiie  presumptions  and  inferences  legitimately 
deducible  therefrom,  must  be  regarded  as  true:  Dil- 
lard  V.  Olalla  Mining  Co.,  52  Or.  126  (94  Pac.  966,  96 
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Pac.  678) ;  Taylor  v.  Taylor,  54  Or.  560  (103  Pac.  524) ; 
Domurat  v.  Oregon-Washington  Ry.  £  Nav.  Co.,  66  Or. 
135  (134  Pac.  313).  Based  on  this  rule,  the  jury  might 
have  found  that  statements  had  been  made  to  Corby 
by  Michael,  in  the  presence  and  hearing  of  Hull  and 
Amadou,  to  the  effect  that  he  knew  Connely;  that  the 
latter  had  title  to  the  10-acre  tract ;  that  he  had  been  in 
possession  thereof  until  coming  to  Oregon,  immedi- 
ately prior  to  the  interview ;  that  suoh  representations 
were  false  in  those  particulars;  that  Michael  knew 
he  had  no  acquaintance  with  Connely,  and  that  the 
latter  had  not  been  in  Oregon  at  the  time  stated ;  that 
such  representations  were  untrue;  that  they  were 
made  with  intent  to  deceive  the  plaintiff ;  that  he  relied 
thereon,  and  was  deceived  thereby  to  his  damage ;  that 
Amadon  and  Michael  were  the  agents  of  Hull,  whose 
business  it  was  to  negotiate  an  exchange  of  the  prop- 
erty with  the  plaintiff;  that  Amadon,  being  present 
when  his  partner  made  the  representations  imputed  to 
him,  is  liable,  for  it  might  have  been  reasonably  in- 
ferred that  he  knew  Connely  had  not  personally  con- 
ferred with  Michael  respecting  a  sale  of  the  land,  a 
business  in  which  the  firm  was  engaged. 

A  real  estate  agent,  by  truthfully  stating  to  a  con- 
templated purchaser  that  he  never  saw  the  land  which 
he  offers  for  sale,  and  then  falsely  representing  to  him 
material  facts  respecting  the  premises  or  the  title 
thereto,  which  he  knows  is  untrue,  or  of  which  he  has 
no  knowledge,  ought  not  to  be  permitted  to  profit  by 
such  a  transaction  or  allowed  to  escape  the  legal  con- 
sequences of  his  unfair  dealings. 

4.  Connely 's  deed  is  not  so  defective  that  an  inspec- 
tion thereof  should  defeat  a  recovery  herein,  for  a  suit 
to  correct  the  description  could  have  been  maintained, 
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if  the  grantors  had  refused  to  execute  another  deed. 
There  was  sufficient  testimony  received  herein  to  au- 
thorize a  submission  of  the  cause  to  the  jury. 

It  follows  that  the  judgment  should  be  affirmed  and 
it  is  so  ordered.         Affibmbd.    Beheabino  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bubnett 
and  Mb.  Justice  Bamsbt  concur. 


Argued  September  10,  reversed  September  29,  19 li. 

BEED  V.  BBANDENBUEG.* 

(143  Pae.  989.) 

Injnnctloii — Operation— Necessity  for  Notice. 

1.  Under  Section  418,  L.  O.  L.,  providing  that  the  order  for  an  in- 
junction may  be  served  as  a  summons,  except  that  the  service  shall  be 
made  on  defendant  personally,  but  it  shall  be  deemed  to  have  been 
served  on  defendant  from  the  date  of  its  allowance  if  the  defendant 
appeared,  the  provision  dispensing  with  service  where  the  defendant 
appeared  refers  to  any  case  where  defendant  has  made  an  appearance 
and  contested  the  granting  of  the  order,  though  he  was  not  person- 
ally present  when  it  was  actually  entered. 

[As  to  the   necessary  notice  upon  which  injunction  becomes 
binding  on  the  enjoined  person,  see  note  in  55  Am.  Dec.  722.] 

Injiinetion— LlabilltiM  on  Bonds— Pleading. 

2.  In  an  action  on  an  injunction  bond,  complaint  held  sui&eient  to 
state  a  cause  of  action. 

Injvnctionr— Liabilltiet  on  Bond»— Damages. 

3.  In  an  action  on  an  injunction  bond,  where  the  order  of  injunc- 
tion was  dismissed,  the  trouble  given  plaintiff,  the  time  and  money 
expended  by  him  in  procuring  the  vacation  of  the  injunction  order, 
and  the  injury  to  his  'business  as  a  farmer  and  stock  feeder  were 
legitimate  items  of  damage. 

Pleading— Motion*— Making  Mor»  Definite  and  Certain. 

4.  In  an  action  on  an  injunction  bond,  where  damages  consisting  of 
trouble,  time  and  money  expended,  and  injury  to  business  are  im- 
perfectly stated,  the  remedy  of  defendant  is  by  motion  to  make  more 
definite  and  certain. 


*For  the  recovery  on  injunction  bond  of  attorneys'  fees  necessarily 
expended  in  dissolving  the  injunction,  see  notes  in  16  L.  B.  A.  (N.  S.) 
50  and  38  L.  B.  A.  (N.  S.)  844.  BiPoaTXB. 
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IiiJimction><Lial>ilitlM  on  Bonds— Damages— Attoxney'B  Fees^ 

5.  Attorney's  fees  expended  in  procuring  the  dissolution  of  an  in- 
junction are  legitimate  items  of  damage  on  the  injunction  bond,  even 
where  the  fees  are  paid  on  an  unsuccessful  motion  to  dissolve,  if  the 
injunction  is  eventually  found  wrongful. 

[As  to  attorneys'  feea  on  the  dissolution  of  injunction,  see  notes 
in  77  Am.  Dec.  158;  Ann.  Cas.  1912D,  715.] 

iDjanctlonr— Liabilities  on  Bonds — ^Damages — ^Bvldeneo. 

6.  In  an  action  on  an  injunction  bond,  where  the  evidence  fails  to 
identify  the  hay  which  plaintiff  refrained  from  selling  on  account  of 
injunction  with  that  to  which  the  injunction  applied]  he  is  not  en- 
titled to  damages  for  that  item. 

From  Klamath :  Henry  L.  Benson,  Judge. 

Department  2.  Statement  by  Mb.  Chief  Justice 
McBbide. 

This  is  an  action  by  J.  B.  Reed  against  C.  K.  Bran- 
denburg, M.  Hanks  and  G.  Keitkemper,  Jr.  The  facts 
are  as  follows : 

In  September,  1909,  Brandenburg,  a  defendant  in 
the  present  action,  began  a  suit  against  Beed,  the 
plaintiff  in  this  action,  and  moved  for  a  temporary  in- 
junction to  restrain  Beed  from  disposing  of  certain 
hay,  potatoes  and  pasture  described  in  the  complaint. 
The  court  issued  an  order  requiring  Beed  to  appear  on 
October  6th  to  show  cause  why  such  injunction  should 
not  issue,  and  upon  that  date  he  appeared  personally 
and  by  his  attorneys  and  contested  the  granting  of  the 
injunction.  The  court  took  the  matter  under  advise- 
ment and  made  an  order  enjoining  Beed,  as  moved.  It 
does  not  appear  from  the  order  that  Beed  or  his  at- 
torneys were  present  when  the  order  was  made,  but 
Beed  was  informed  of  it  by  his  attorney  and,  according 
to  his  evidence  in  the  present  case,  obeyed  it.  Subse- 
quently, Brandenburg  voluntarily  dismissed  his  suit, 
and  thereupon  Beed  brought  this  action  against  him 
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and  his  sureties  upon  the  undertaking  given  in  the  in- 
junction proceedings. 

There  was  a  general  demurrer  to  the  complaint, 
which,  being  overruled,  the  defendants  answered,  ad- 
mitting the  making  of  the  order,  but  alleging  that  it 
was  not  served  upon  Beed,  and  that  it  did  not  appear 
from  the  order  that  he  was  personally  present  in  court 
at  the  time  it  was  made.  At  the  close  of  plaintiff 's  tes- 
timony defendants  moved  for  a  nonsuit,  which  was 
granted,  presumably  upon  the  ground  of  want  of  ser- 
vice of  the  order  of  injunction  upon  the  plaintiff. 
Other  facts  are  stated  in  the  opinion.  Plaintiff  ap- 
peals. Bbvebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  C.  C.  B rower  and  Mr.  E.  L.  Elliott,  with  an  oral 
argument  by  Mr.  Brower. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Myron  E.  Pogue  and  Mr.  John  Irwin,  with  an  oral 
argument  by  Mr.  Pogue. 

Opinion  by  Mr.  Chief  Justice  McBridb. 

1.  The  principal  question  raised  on  this  appeal  turns 
upon  the  construction  to  be  given  to  Section  418, 
L.  0.  L.,  which  reads  as  follows : 

'  *  The  undertaking  and  affidavits,  if  any,  upon  which 
the  injunction  is  allowed,  shall  be  filed  with  the  clerk. 
The  order  may  be  served  as  a  summons  and  returned 
to  the  clerk,  with  the  proof  of  service  indorsed 
thereon ;  except  that  the  service  shall  be  made  upon  the 
defendant  personally.  The  order  may  be  filed  with 
the  clerk  at  once,  and  shall  be  deemed  to  be  served 
upon  the  defendant  from  the  date  of  its  allowance,  if  it 
appear  therefrom  that  the  defendant  appeared  before 
the  court  or  judge  at  the  allowance  thereof." 
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We  are  of  the  opinion  that  the  language  which  dis- 
penses with  the  service  of  the  order  in  cases  where  the 
*  *  defendant  appeared  before  the  court  or  judge  at  the 
allowance  thereof  should  be  interpreted  as  referring 
to  any  case  where  the  defendant  had  made  an  appear- 
ance and  contested  tfie  granting  of  the  order.  It  is  a 
common  practice  for  courts  to  grant  preliminary  in- 
junctions without  notice  to  the  opposite  party,  and  in 
such  cases  common  justice  would  indicate  that  a  party 
could  not  be  required  to  obey  an  order  the  contents 
and  entry  of  which  had  not  been  brought  to  his  atten- 
tion ;  but  where  the  proceeding  is  brought  to  his  notice, 
and  he  appears  and  contests  the  issuance  of  the  order, 
the  mere  fact  that  he  was  not  present  in  the  courtroom 
when  it  was  actually  entered  is  not  so  vital  as  to  render 
the  order  of  no  effect.  Service  of  a  copy  is  made  upon 
him.  Having  appeared,  it  is  his  business  to  keep  him- 
self informed  of  further  proceedings  in  the  case,  and  it 
may  be  stated  as  a  general  rule  that,  when  a  party 
makes  a  general  appearance  in  a  proceeding,  that  ap- 
pearance is  presumed  to  continue  until  the  termination 
of  such  proceeding,  unless  there  is  some  statute  or  rule 
of  court  requiring  further  notice. 

2.  It  is  also  claimed  by  defendants  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  but,  while  indefinite  in  many  particu- 
lars, we  think  it  good  upon  general  demurrer.  It  sets 
up  the  filing  of  a  complaint  in  the  suit  and  the  prayer 
therein  for  a  temporary  injunction  restraining  plain- 
tifiF  in  this  action  from  ^^  using,  selling  and  disposing 
of  certain  hay  and  potatoes,  and  pasture  [described  in 
the  complaint  filed  in  said  suit]  and  from  interfering 
with  plaintiff  in  any  wise  whatsoever,  in  entering  said 
place  and  premises  for  the  purpose  of  selling,  dispos- 
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ing  and  marketing  of  said  crops,  harvested  and  unhar- 
vested,  and  of  using,  renting  and  disposing  of  said  pas- 
ture and  that  upon  final  adjudication  of  this  suit  the 
temporary  injunction  be  made  permanent.'*  It  then 
sets  up  the  filing  of  the  undertaking,  giving  a  copy  of 
it ;  the  issuing  of  the  injunction  with  a  copy  of  it ;  the 
subsequent  vacation  of  the  injunction ;  the  dismissal  of 
the  suit  at  the  cost  of  the  plaintiff  therein ;  the  fact  that 
it  was  wrongful  and  without  cause,  with  the  following 
allegation  of  damages : 

*'That  by  reason  of  said  temporary  injunction  order, 
so  issued  in  said  suit,  plaintiff  was  damaged  in  the  sum 
of  $2,500  in  this,  to  wit:  For  injury  to  plaintiff's  busi- 
ness as  a  farmer  and  stock  feeder  and  for  the  time  and 
trouble  spent  by  plaintiff  in  looking  after  and  in  pro- 
curing the  vacation  of  said  temporary  injunction 
order,  and  for  money  paid  out  and  expended  for  coun- 
sel and  attorney  fees,  and  for  his  expenses  in  and  about 
the  procuring  of  the  vacating,  setting  aside  and  holding 
for  naught  of  said  temporary  injunction  order." 

3,  4.  The  trouble  given  plaintiff  and  the  time  and 
money  expended  by  him  in  procuring  the  vacation  of 
the  injunction  order  are  legitimate  items  of  damage, 
and  the  injury  to  his  business  as  a  farmer  and  stock 
feeder  are  also  legitimate  items.  It  is  true  they  are 
imperfectly  stated,  but  if  the  defendants  had  wished 
to  compel  a  clearer  statement,  their  remedy  was  by  a 
motion  to  make  more  definite  and  certain,  of  which 
they  failed  to  avail  themselves. 

5.  Attorney's  fees  expended  in  procuring  a  dissolu- 
tion of  an  injunction  are  legitimate  items  of  damage  in 
cases  of  this  kind :  22  Cyc.  1005 ;  Olds  v.  Cary,  13  Or. 
365  (10  Pac.  786).  And  this  rule  extends  even  to  at- 
torney's fees  paid  upon  an  unsuccessful  motion  to  dis- 
solve, if  the  injunction  is  eventually  found  to  have 
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been  wrongful :  Olds  v.  Cary,  13  Or.  365  (10  Pac.  786)  ; 
Andrews  v.  OlenvUle  Woolen  Co.,  50  N.  Y.  283. 

6.  It  is  also  claimed  that  there  was  no  evidence  of 
damages  to  go  to  the  jury,  and  it  is  particularly  argued 
that,  the  complaint  in  the  injunction  suit  not  having 
been  introduced  in  evidence,  there  is  no  testimony 
identifying  the  particular  hay  and  other  matters  in* 
eluded  in  it.  The  injunction  order  prohibited  plaintiff 
from  disposing  of  or  in  any  way  exercising  any  control 
or  dominion  over  the  rye  or  wheat  hay  mentioned  in 
the  complaint.  Although  the  defendants  admitted  the 
making  of  the  injunction  order,  and  thereby  admitted 
knowledge  of  the  contents  of  the  order  and  to  what  it 
referred,  there  was  no  testimony,  either  written  or 
oral,  identifying  the  hay  which  plaintiff  testified  he  re- 
frained from  selling  as  the  same  hay  mentioned  in  the 
complaint.  It  is  true  that  he  testifies  he  had  hay,  and 
that  he  did  not  sell  it  on  account  of  the  injunction,  but 
in  the  course  of  a  long  examination  he  never  stated 
that  the  hay  about  which  he  was  testifying  was  the  hay 
mentioned  in  the  complaint  in  the  injunction  suit.  As 
to  this  item  of  damage  there  was  no  evidence,  but  as 
to  attorney 's  fees  expended  in  procuring  a  dissolution 
of  the  injunction  there  was  enough  evidence  to  go  to 
the  jury. 

The  judgment  will  be  reversed  and  a  new  trial  or- 
dered. Bbvebsed. 

Mb.  Justice  Eakin^  Mb.  Justice  Bean  and  Mb.  Jus- 
tice McNaby  concur. 


Sept.  1914.]     BissBTT  v.  Portland  Ry.,  L.  &  P.  Co,  441 


Argpied  September  16,  affirmed  September  29,  1914. 

BISSETT  V.  PORTLAND  RY.,  L.  &  P.  CO.* 

(143  Pac.  991.) 

Beleaae — ^Validity— Bigbt  to  Contest-^onditloua  Preceding. 

1.  Where  a  passenger,  injured  in  a  railroad  wreck,  while  worried 
about  reaching  her  destination  in  time  to  meet  friends^  was  paid  $20 
to  enable  her  to  get  there,  and  was  asked  to  sign  a  receipt,  and  signed 
a  paper  offered,  she  was  not  required  to  return  the  amount  received 
as  a  condition  precedent  to  recover  for  her  injuries,  though  the  paper 
signed  was  in  fact  a  release  of  her  claim  against  the  railroad. 

[As  to  release  by  deceased  as  affecting  right  to  recover  for 
death  by  wrongful  act,  see  note  in  Ann.  Cas.  1914D,  499.] 

From  Multnomah :  Robert  G.  Mobbow,  Judge. 

Department  !•    Statement  by  Mb.  Justice  Moobb. 

This  is  an  action  by  Helen  Bissett  against  the  Port- 
land Railway,  Light  &  Power  Company,  a  corporation, 
to  recover  damages  for  a  personal  injury  alleged  to 
have  been  caused  by  the  defendant's  negligence. 

The  answer  denies  the  material  averments  of  the 
complaint,  and  for  a  further  defense  alleges  that  in 
consideration  of  $20,  paid  by  the  defendant  to  the 
plaintiff,  she  by  a  written  instrument  relinquished  all 
claim  for  damages  that  she  may  have  sustained  in  con- 
sequence of  the  injury  of  which  she  complains. 

The  reply  denied  the  averments  of  new  matter  in  the 
answer,  except  that  it  admitted  that  at  the  time  of  the 
accident  the  plaintiff  signed  a  writing  which  is  the  in- 
strument referred  to  in  the  answer.  For  further  reply 
it  is  alleged,  in  substance,  that  shortly  after  receiving 
the  injuries  referred  to  the  defendant,  by  its  claim 
agent,  offered  the  plaintiff  $20  to  enable  her  to  reach 


*As  to  the  necessity  of  return  or  tender  of  consideration  for  release 
of  claim  for  personal  injuries  set  aside  on  ground  of  fraud,  see  note 
in  35  L.  B.  A.  (N.  S.)  660.  Bipoktkb. 
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her  destination  with  as  little  inconvenience  as  possible, 
and  thereupon  requested  her  to  sign  a  receipt  therefor, 
which  she  did ;  that  if  the  writing  was  a  release  the  de- 
fendant's  agent  obtained  it  by  falsely  and  fraudulently 
representing  to  her  that  it  was  a  receipt  to  evidence 
the  spending  of  $20 ;  that  such  statement  was  false,  and 
so  known  to  be  by  the  person  making  it;  that  at  the 
time  the  writing  was  signed  the  plaintiff  was  in  the 
midst  of  the  railroad  wreck,  set  forth  in  the  complaint, 
and  then  suffering  great  physical  pain  and  mental  an- 
guish as  the  result  of  a  collision,  all  of  which  facts  were 
well  known  to  the  defendant  by  its  agent,  and  in  that 
condition  she,  believing  his  representations  to  be  true 
and  relying  thereon,  signed  the  writing,  as  a  receipt,  not 
then  knowing  that  it  was  a  release ;  and  that  she  never 
had  received  from  the  defendant  any  compensation  for 
the  injuries  inflicted.  At  the  trial,  both  parties  having 
introduced  their  entire  evidence  and  rested,  the  def  end- 
ant 's  counsel  moved  for  a  judgment  of  nonsuit,  which 
was  denied.  The  cause  was  then  submitted  to  the 
jury,  which  found  for  the  plaintiff  in  the  sum  of  $4,200, 
and,  judgment  having  been  rendered  on  the  verdict,  the 
defendant  appeals.  Affibmed. 

For  appellant  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  F.  J.  Loner gan. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Wilfred  E.  Farrell. 

Mr.  Justice  Moobe  delivered  the  opinion  of  the  court. 

The  only  question  to  be  considered  is  whether,  under 
the  testimony  given  at  the  trial,  it  was  incumbent  upon 
the  plaintiff  to  return  the  money  which  she  had  re- 
ceived as  a  condition  precedent  to  her  right  to  main- 
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tain  this  action.  Her  testimony  is  to  the  effect :  That 
about  3  o'clock  in  the  afternoon  of  May  8,  1911,  she 
paid  her  fare  and  became  a  passenger  on  the  defend- 
ant's electric  cars  from  Portland,  Oregon,  to  Boring,  in 
this  state.  As  the  train,  in  the  front  car  of  which  she 
was  riding,  rounded  a  curve  at  full  speed  in  a  deep  cut, 
it  collided  with  a  freight  train.  That  she  did  not  know 
how  she  escaped  from  the  car,  whether  through  the 
door  or  the  roof;  her  first  realization  of  the  accident 
appearing  when  she  saw  her  torn  hat  lying  on  the  em- 
bankment i^id  she  found  herself  standing  on  the  track 
beside  the  wreck,  having  sustained  a  scalp  wound  and 
other  severe  bruises  about  her  head,  face,  body  and 
limbs.  That  after  waiting  in  the  rain  about  an  hour  a 
relief  train  arrived  from  Portland,  and  with  it  came 
the  defendant's  claim  agent,  who  inquired  of  the  wit- 
ness where  she  was  going.  That,  replying  to  the  in- 
quiry, she  told  him  that  she  had  expected  to  visit 
friends  living  in  the  country  about  six  miles  from  Bor- 
ing, and  that  they  were  to  have  met  her  at  that  station ; 
but  having  been  delayed  by  the  accident,  and  not  being 
able  to  reach  that  village  tmtil  late  in  the  evening,  she 
did  not  know  what  to  do.  Thereupon  the  agent  said : 
**  *Here  is  $20.  It  will  get  you  out  there.  Sign  this 
receipt. »  •  •  He  did  not  read  the  writing  to  me,  nor 
did  I  read  it."  That  she  signed  the  writing,  relying 
upon  the  agent's  representations,  and  supposing  it  to 
be  a  receipt  for  the  money.  That  when  she  appended 
her  name  to  the  paper  she  was  greatly  excited  and 
afraid  she  would  not  get  away  from  the  scene  of  the 
accident  in  time  to  meet  her  friends.  The  testimony 
further  shows  that  in  consequence  of  the  injuries  so 
received  the  plaintiff  was  unable  to  resume  work  until 
the  following  November;  that  she  now  suffers  much 
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pain  in  her  side,  has  grown  very  nervous,  and  is  much 
emaciated. 

Rev.  John  Cummisky,  a  Catholic  clergyman,  who  at 
the  time  of  the  accident  occupied  a  seat  in  the  rear  car 
of  the  train,  testified  that  he  subscribed  his  name  as  a 
witness  to  the  plaintiff's  signature  on  the  writing  in 
question.  Referring  to  her  mental  condition  at  that 
time,  he,  in  answer  to  the  court's  direction,  ''State 
what  her  conduct  was,  how  she  acted,"  replied,  **She 
showed  a  condition  of  being  greatly  shaken  up,  and  in 
no  condition  whatever  to  sign  anything. ' '  Alluding  to 
a  remark  made  by  the  defendant's  claim  agent  when 
the  plaintiff  accepted  the  money,  the  witness  further 
testified : 

**I  heard  him  say  to  her  that  the  $20  was  to  defray 
expenses  for  the  rest  of  the  journey  on  account  of  be- 
ing detained — on  account  of  the  wreck. 

''Q.  What  did  he  say  about  the  paper  when  he 
handed  it  to  her  to  sign,  if  anything? 

**A.  He  asked  her  to  sign  this  as  a  receipt." 

Without  adverting  to  any  additional  authorities, 
the  judgment  herein  must  be  afiirmed  upon  the  deci- 
sions rendered  in  the  cases  of  Foster  v.  University 
Lumber  Co.,  65  Or.  46  (131  Pac.  736),  and  Woods  v. 
Wikstrom,  67  Or.  581  (135  Pac.  192),  to  which  we  ad- 
here. The  defendant  undertook  safely  to  transport 
the  plaintiff  to  her  destination,  and  because  she  was 
detained  by  the  wreck,  and  feared  she  would  not  arrive 
in  time  to  meet  her  friends  that  evening,  the  claim 
agent,  who  hastened  to  the  scene  of  the  accident,  so- 
licitous for  the  welfare  of  the  passengers,  and  recog- 
nizing a  moral  obligation  on  the  part  of  his  principal 
immediately  to  relieve  the  injured,  offered  to  donate  to 
her  $20  to  enable  her  to  resume  her  journey.    The 
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plaintiff  then  being  only  18  years  old,  and  probably  not 
having  the  wisdom  of  more  experienced  women,  ac- 
cepted the  money  as  compensation  for  the  hindrance 
which  was  occasioned  by  the  accident.  There  was, 
therefore,  a  meeting  of  the  minds  of  the  contracting 
parties  with  respect  to  the  payment  and  receipt  of  the 
money,  as  far  as  can  be  ascertained  from  the Janguage 
employed.  She  is  presumed  to  have  known  the  con- 
tents of  the  paper  to  which  she  finbscribed  her  name, 
but  owing  to  the  shock  which  she  had  received,  and  her 
fear,  occasioned  by  the  delay,  that  she  would  not  reach 
her  destination  that  night,  and  relymg  on  the  agent's 
representation  that  the  writing  was  a  receipt  for  the 
money  she  signed  it. 

We  place  this  decision  on  the  elementary  proposition 
that  the  donation  by  the  defendant's  agent  was  in  con- 
sideration of  a  recognition  of  a  moral  obligation  by  his 
principal,  and  the  payment  having  been  made  on  ac- 
count thereof  the  contract  became  executed,  and  hence 
no  rescission  thereof  was  necessary.  The  law  appli- 
cable to  the  facts  involved  may  be  deduced  from  the 
following  illustration :  The  owner  of  a  horse  loaned  it 
to  another,  to  whom,  pursuant  to  the  terms  of  an  ex- 
press contract,  he  sold  a  sheep,  receiving  the  value 
thereof;  but  the  purchaser  fraudulently  took  a  bill  of 
sale  of  the  horse  without  the  owner's  knowledge.  In 
such  case  it  cannot  be  said  that  there  was  no  aggre- 
gatio  mentium  as  to  the  sale  of  sheep,  or  that  the 
consideration  therefor  should  be  returned  before  an 
action  to  recover  the  value  of  the  horse  should  be  main- 
tained. In  the  case  supposed  the  consideration  for  the 
sheep  was  legal,  while  in  the  case  at  bar  it  was  only 
moral;  but  in  principle  there  can  be  no  difference, 
when  the  latter  contract  is  fully  executed. 
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The  defendant  could  not  restore  to  the  plaintiff  the 
delay  which  had  resulted  from  the  wreck  of  the  car  in 
which  she  was  a  passenger,  and  this  being  so  she  was 
under  no  obligation  to  return  the  money  which  she  had 
received  as  a  compensation  for  the  hindrance  and  as  a 
donation  with  which  to  discharge  anticipated  obliga- 
tions. The  evidence  was  sufficient  to  authorize  a  sub- 
mission of  the  cause  to  the  jury,  and  in  refusing  to 
grant  a  nonsuit  no  error  was  committed. 

The  judgment  is  affirmed*  Affirmed. 

Mb.  Chief  Justiob  McBbidb  and  Mb.  Justicb  Mo- 
Naby  concur. 

Mb.  Justicb  Bubnbtt  dissents. 


Argaed  September  15,  affirmed  September  29,  1914, 

FRANK  V.  WOODCOCK.* 

(148  Pae.  1105.) 

PrlndiMl  and  Agent— BeUtiOB  to  ThlrA  Party— Agent  of  UMisdowd 
PrindpaL 

1.  An  agent  who  contracts  in  bis  own  name,  without  disclosing  hia 
principal,  renders  himself  personally  liable,  even  though  the  third 
person  knows  that  he  is  acting  as  an  agent,  unless  it  affirmatively 
appears  that  it  was  the  mutual  intention  of  the  parties  that  the  agent 
should  not  be  bound. 

[As  to  snbagents  and  their  relation  to  the  principal  and  to  the 
agent  appointing  them,  see  note  in  50  Am.  St.  Bep.  110.] 

From  Lane :  Lawbence  T.  Habbis,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  by  H.  L.  Frank  against  A.  C.  Wood- 
cock to  recover  wages  for  work  done  by  plaintiff  upon 


*The  authorities  on  the  question  of  the  personal  liability  of  one 
known  to  be  the  agent  for  an  undisclosed  principal  are  gathered  in  a 
note  in  47  L.  B.  A.  (N.  &)  232.  Bxpobi 
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a  ranch  in  Lane  County  between  February,  1912,  and 
July  15, 1913,  at  $30  per  month,  for  work  of  a  team  of 
plaintiff  3171^  days  at  $2  per  day,  and  $13.20  for  cer- 
tain merchandise  purchased  by  plaintiff  for  defendant, 
aggregating  $970.25.  The  cause  was  tried  before  a 
jury  and  a  verdict  rendered  in  favor  of  the  plaintiff  for 
the  sum  of  $336.86.  From  a  resulting  judgment,  the 
defendant  appeals. 

The  defendant  pleads  that,  in  employing  plaintiff,  he 
acted  as  manager  and  president  of  a  corporation  of 
this  state  known  as  the  Asparagus,  Cherry  &  Walnut 
Company,  which  owned  the  ranch  upon  which  the 
plaintiff  worked,  and  that  plaintiff  knew,  when  em- 
ployed, that  defendant  was  merely  such  agent  De- 
fendant also  claims  that  certain  payments  were  made 
to  plaintiff  which  were  not  credited,  and  that  he  paid 
$424  upon  a  note  of  plaintiff;  that,  on  account  of  the 
latter 's  failure  to  attend  to  business,  he,  acting  for  the 
corporation,  necessarily  employed  other  help  at  a  rea- 
sonable expense  of  $100.  Defendant  also  disputes  the 
number  of  days'  work  with  the  team,  and  claims  that 
the  plaintiff  permitted  certain  stock  to  ruin  fruit  trees 
of  the  value  of  $400. 

The  reply  put  in  issue  the  new  matter  of  the  answer. 

Affibmed. 

.  For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Smith  &  Bennett,  with  an  oral  argument  by 
Mr.  Fred  E.  Smith. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery, 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  trial  court  by  a  special  verdict  separately  sub- 
mitted to  the  jury  the  various  items  claimed  upon  each 


448  Prank  v.  Woodcock.  [72  Or. 

side  of  the  cause,  and  the  jury  made  findings  thereon. 
This  obviates  the  necessity  of  considering  objections 
and  exceptions  made  and  taken  by  the  defendant  to 
evidence  in  regard  to  those  items  which  were  dis- 
allowed to  plaintiff.  The  main  point  relied  upon  by 
counsel  for  defendant  for  a  reversal  of  the  judgment  is 
the  alleged  error  in  the  instructions  of  the  court  in 
regard  to  the  liability  of  an  agent:  Assignments  of 
error  25  and  26.  Upon  this  question  the  court  in- 
structed the  jury  as  follows : 

*'It  is  a  rule  of  law  that  an  agent  who  enters  into  a 
contract  in  his  own  name,  without  disclosing  the  iden- 
tity of  his  principal,  renders  himself  personally  liable, 
even  though  the  third  person  knows  that  he  is  acting 
as  an  agent,  unless  it  affirmatively  appears  that  it  was 
the  mutual  intention  of  the  parties  to  the  agreement 
that  the  agent  should  not  be  bound. ' ' 

The  court  further  instructed  the  jury  as  follows : 

' '  In  order  to  avoid  personal  liability,  it  was  the  duty 
of  Woodcock  to  disclose  to  plaintiff  that  defendant 
Woodcock  was  acting  in  a  representative  capacity, 
and  also  to  disclose  to  plaintiff  the  identity  of  his  prin- 
cipal. But,  if  plaintiff  knew  the  identity  of  the  prin- 
cipal, Woodcock  then  did  not  owe  any  duty  of  dis- 
closing the  identity  of  his  principal. ' ' 

To  the  foregoing  instructions  counsel  for  defendant 
objected  and  duly  saved  exceptions. 

It  is  the  contention  of  defendant's  counsel  that  the 
liability  of  the  agent  depends  upon  his  intention  in  that 
regard,  and  not  upon  the  mutual  intention  of  the  par- 
ties, and  that  the  intent  of  the  party,  other  than  the 
agent,  is  immaterial.  With  this  claim  we  are  unable  to 
agree.  The  instructions  given  by  the  trial  court  are 
based  upon  the  law  as  laid  down  in  31  Cyc.  1555  et  seq. 
We  approve  these  instructions.    The  liability  of  a 
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party,  or  the  question  of  who  is  liable  for  the  payment 
of  an  obligation  incurred  by  a  contract  made  between 
two  persons,  is  an  important  part  of  such  contract, 
and  it  is  just  as  essential  that  the  minds  of  the  parties 
should  meet  upon  this  question  as  upon  any  other. 
The  main  inquiry  in  such  cases  is :  To  whom  was  credit 
extended,  and  who  assumed  the  obligation  f  Hence,  we 
approve  the  rule  as  laid  down  in  Cyc.  supra^  that : 

*'An  agent  who  enters  into  a  contract  in  his  own 
name  without  disclosing  the  identity  of  his  principal 
renders  himself  personally  liable,  even  though  the 
third  person  knows  that  he  is  acting  as  agent,  unless 
it  affirmatively  appears  that  it  was  the  mutual  inten- 
tion of  the  parties  to  the  contract  that  the  agent  should 
not  be  bound.'' 

It  is  the  claim  of  plaintiff  that,  at  the  time  the  con- 
tract was  made,  he  was  not  aware  that  defendant  was 
acting  as  the  agent  of  anyone.  The  evidence  tended 
to  show,  and  the  jury  found,  that  defendant  made  the 
contract  in  his  individual  capacity.  The  defendant 
pleads  a  different  contract,  and  it  was  incumbent  upon 
him  to  prove  it,  which  he  failed  to  do  to  the  satisfaction 
of  the  jury.  Defendant  requested  no  additional  or 
different  instructions.  There  were  intricate  questions 
of  fact  involved  in  the  case  which  were  fairly  sub- 
mitted to  the  jury.  An  examination  of  the  record  dis- 
closes no  error  therein. 

The  judgment  of  the  lower  court  is  therefore 
affirmed.  Affibmed. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Eakik  and 
Mr.  Justice  Bamsby  concur. 

7a  Or.— 29 
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SHULTZ  V.  SHIVELY. 

(143  Pac.  1115.) 

Pleading— Objections  and  Waiver— Pleading  Over. 

1.  Where  defendant  answers  after  the  overruling  of  hie  demurrer 
to  the  complaint,  the  complaint  is  to  be  construed  most  strongly  in 
favor  of  the  pleader,  and  will  be  sustained  where  the  defects  are  in 
the  statement,  but  not  in  the  cause  of  action. 

IiogB  and  Loggings— Liena — SnitB  to  Poredose — Pleading. 

2.  In  a  suit  to  foreclose  liens  on  logs,  where  the  logs  are  described 
as  being  from  standing  timber  on  a  mountain  about  five  miles  north- 
west of  a  named  town,  being  United  States  land,  the  logs  being  dis- 
tributed along  the  donkey  road  from  the  government  land  to  a  certain 
railroad,  being  about  100,000  feet  of  merchantable  logs,  more  or  less, 
not  marked  or  branded,  such  description  is  fatally  defective. 

LogB  and  Logging— Lien — Suit  to  Foreclose — ^Pleading. 

3.  Under  Section  7461,  L.  O.  L.,  giving  a  lien  to  laborers  in  log- 
ging camps  upon  the  logs,  and  Section  7467,  requiring  the  filing  of  a 
claim  with  the  county  clerk,  containing  a  sufficient  description  of  the 
property  charged,  a  description  in  a  complaint  to  foreclose  a  lien  of 
logs  from  certain  premises  marked  and  branded  with  letters  "U.  S.," 
a  part  of  them  located  at  the  millyard  of  a  certain  mill,  and  a  quan- 
tity of  ties,  bridge  timbers,  mining  timbers  and  other  manufactured 
lumber,  manufactured  out  of  such  logs  and  located  at  the  same  place, 
is  sufficient,  where  the  defendant  has  answered  the  complaint  after 
his  demurrer  thereto  has  been  overruled,  under  the  rule  that  the  stat- 
utes should  be  liberally  construed  for  the  benefit  of  the  laborer,  to 
sustain  a  decree  for  a  lien  on  the  logs  so  marked  and  the  lumber 
manufactured  from  such  logs  and  located  at  the  mill. 

IfOgs  and  Logging— Liens — Foreclosure — ^BridencA. 

4.  In  a  suit  to  foreclose  a  logging  lien,  oral  evidence  is  admissible 
to  aid  the  description  of  the  property  given  in  the  complaint. 

Equity— Jurisdiction— Retention  of  Jurisdiction  Acquired. 

5.  When  a  court  of  equity  has  acquired  jurisdiction  over  some  por- 
tion of  a  controversy,  it  will  proceed  to  decide  the  whole  issues  and 
award  complete  relief,  though  the  rights  of  the  parties  are  strictly 
legal  and  the  final  remedy  is  of  a  kind  that  may  be  granted  by  a  court 
at  law. 

[As  to  rule  that  equity  on  assuming  jurisdiction  for  one  pur- 

Sose  will  retain  it  for  all  purposes,  see  note  in  Ann.  Cas.  1912 A, 
03.] 

IiOgs  and  Logging— Logging  Lien — Foreclosure— Jurisdiction. 

6.  A  court  of  equity  having  acquired  jurisdiction  of  a  suit  to  fore- 
close a  logging  lien,  may  enter  a  decree  for  damagee,  as  authorized 
by  Section  7476,  L.  O.  L.,  against  a  defendant  who  has  rendered  it 
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difficult  or  impossible  to  identify  any  of  the  property  eovered  by  the 
lien,  or  has  injured  or  destroyed  it. 

Log!  and  Loggiiig'— Liens — ^Property  Subject. 

7.  Where  laborers  are  entitled  to  liens  on  logs  under  Section  7461, 
L.  O.  L.,  giving  a  lien  to  laborers  in  logging  camps,  their  right  to 
such  liens  extends  to  ties,  timbers  and  lumber  manufactured  from  the 
logs. 

I«gB  and  Logging— Liens— AecoimtlJig. 

8.  Where  it  was  agreed  that  unmarked  logs  distributed  along  a 
road  should  be  collected,  sold,  and  the  proceeds  applied  on  logging 
liens,  while  the  lien  claimants  should  show  the  items  ^of  expense 
charged  against  such  proceeds,  yet  if  they  fail  to  do  so  and  there  is 
no  evidence  tending  to  show  that  the  net  proceeds  exceeded  the 
amount  credited  on  the  lien,  the  account  will  be  sustained. 

Prom  Marion :  William  Galloway,  Judge. 

This  is  a  suit  by  Wm.  Shultz,  Abe  CharpoUoz,  Mrs. 
Jessie  Brown,  Lewis  Price,  Fred  Ringlish,  John  Mikel, 
O.  W.  Ray,  M.  Weston,  Burr  Brown  and  George  Ear- 
hart,  against  John  Shively,  J.  F.  Hertzler  and  John 
Doe  to  foreclose  a  logging  lien.  From  a  decree  in 
favor  of  plaintiffs,  the  defendant  J.  F.  Hertzler  ap- 
peals. The  facts  are  fully  set  forth  in  the  opinion  of 
the  court.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Elisha  P.  Morcom  and  Miss  Frances  M.  Kemp, 
with  an  oral  argument  by  Mr.  Morcom. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  McNary,  Smith  d  Shields,  with  an  oral  argu- 
ment by  Mr.  John  H.  McNary. 

Department  2.  Mb.  Justice  Ramsey  delivered  the 
opinion  of  the  court. 

During  the  year  1911,  the  defendant  J.  F.  Hertzler 
was  engaged  in  operating  a  sawmill  at  Abaqua,  about 
a  mile  and  a  half  north  of  Silverton  in  Marion  County. 
On  the  11th  day  of  May,  1911,  he  entered  into  a  con- 
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tract  with  the  defendant  John  Shively,  by  the  terms 
of  which  said  Shively  undertook  to  cut  a  large  amount 
of  sawlogs  for  the  defendant  Hertzler  on  Granite 
Mountain  in  said  county,  near  Detroit,  for  the  agreed 
price  of  $3.50  per  thousand  feet,  delivered  on  the  cars. 
This  timber  was  on  government  land  near  the  Corvallis 
&  Eastern  Railroad.  Each  of  the  plaintiffs  worked  for 
the  defendant  Shively  in  cutting  said  timber  into  saw- 
logs  and  delivering  it  to  Hertzler  upon  the  cars.  The 
defendant  Shively,  under  said  contract,  cut  and  deliv- 
ered to  Hertzler  between  374,730  and  400,000  feet  of 
logs.  They  were  delivered  to  him  on  the  cars,  and  he 
shipped  them  by  rail  to  his  sawmill  at  Abaqua  and 
placed  them  in  his  millyard  there.  Each  of  said  logs 
was  branded  with  the  capital  letters,  **U.  S.,"  for 
identification.  In  addition  to  the  logs  referred  to 
supray  Shively  cut  for  Hertzler,  under  said  contract, 
about  70,000  feet  of  logs  at  the  same  place  that  the  logs 
referred  to  supra  were  cut ;  but  they  were  not  delivered 
upon  the  cars,  nor  were  they  shipped  to  him  at  Abaqua. 
They  were  not  marked  or  branded.  The  defendant 
Shively  made  default  in  the  payment  to  the  plaintiffs 
for  their  labor,  and  each  of  them  prepared  and  had 
recorded  in  the  proper  records  of  Marion  County  a  lien 
for  his  said  work  and  labor  so  performed.  Each  of 
the  liens  was  recorded  on  the  11th  day  of  October, 
1911.  On  the  26th  day  of  November,  1911,  this  suit 
was  commenced  for  the  foreclosure  of  said  liens.  The 
complaint  contains  a  separate  cause  of  suit  for  each 
of  the  10  plaintiffs,  and  hence  it  is  too  lengthy  to  be 
set  forth  in  this  opinion.  The  defendant  Shively  made 
no  appearance,  and  the  defendant  Hertzler  filed  a  gen- 
eral demurrer  to  the  complaint,  alleging  that  it  **does 
not  state  facts  sufficient  to  constitute  a  cause  of  suif 
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The  demurrer  was  overruled,  and  the  defendant  Hertz- 
ler  filed  an  answer,  denying  most  of  the  allegations 
of  the  complaint,  and  setting  up  some  affirmative  mat- 
ter. The  reply  put  in  issue  most  of  the  new  matter  of 
the  answer.  After  hearing  the  evidence  offered  by  the 
parties,  the  court  below  made  findings  and  entered  a 
decree  in  favor  of  the  plaintiffs.  The  defendant 
Hertzler  appeals. 

1.  By  filing  an  answer  denying  most  of  the  allega- 
tions of  the  complaint  the  defendant  waived  his  said 
demurrer.  Discussing  the  question  of  waiver  by 
pleading  over,  after  a  demurrer  had  been  overruled, 
this  court,  in  Olds  v.  Gary,  13  Or.  365  (10  Pac.  787), 
says : 

**The  objection  was  evidently  good  upon  demurrer, 
though  I  do  not  think  that  the  complaint  was  fatally 
defective.  I  think  that  it  was  good  after  verdict,  and 
that  the  appellants  waived  the  objection  to  it  by  an- 
swering over.  If  they  had  stood  upon  their  demurrer, 
however,  they  would  have  been  able  to  insist  upon  the 
point  in  this  court;  but,  tmder  the  circumstances,  I 
think  the  error  was  cured.  The  defect  was  in  the 
statement,  and  not  in  the  cause  of  action,  and  could 
therefore  be  waived  by  going  to  trial  upon  the  merits. 
This,  I  believe  is  elementary. ' ' 

In  Oregon  <&  C.  R.  R.  Co.  v.  Jackson  County,  38  Or. 
597  (64  Pac.  309)  (an  equity  case),  the  court  says: 

*'When  tested  by  demurrer,  the  rule  is,  as  counsel 
suggest,  that  the  allegations  are  to  be  construed  most 
strongly  against  the  pleader;  but  this  condition  is 
waived  by  pleading  over,  and  the  question  becomes  one 
against  all  reasonable  intendments. ' ' 

2.  The  point  urged  against  the  sufficiency  of  the 
complaint  is  that  it  does  not  describe  the  property  in- 
tended to  be  subjected  to  the  liens  with  sufficient  cer- 
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tainty.    The  property  covered  by  the  liens  is  described 
as  follows : 

''Upon  a  quantity  of  sawlogs  from  some  standing 
timber,  on  Granite  Mountain,  located  about  five  (5) 
miles  northwest  of  the  town  of  Detroit  in  Marion 
County,  Oregon,  being  United  States  land.  Said  saw- 
logs  being  distributed,  scattered  and  now  lying  along 
the  donkey  road  leading  from  the  government  land, 
from  whence  they  were  removed,  to  the  Corvallis  & 
Eastern  Railroad  track,  being  about  100,000  feet  of 
merchantable  logs,  more  or  less,  which  were  cut  in 
Marion  County,  Oregon,  on  the  place  heretofore  de- 
scribed, without  being  marked  or  branded,  and  are 
now  lying  in  said  county  along  the  road  aforesaid. 
Also  a  quantity  of  logs  removed  from  the  aforesaid 
described  premises,  being  about  500,000  feet  of  market- 
able logs,  more  or  less,  marked  and  branded  with  the 
letters  'U.  8./  and  a  part  of  which  are  now  located  at 
the  millyard  of  the  Abaqua  mill,  located  about  one  and 
one-half  miles  north  of  Silverton  in  Marion  County, 
Oregon.  Also  a  quantity  of  ties,  bridge  timbers,  min- 
ing timbers  and  other  manufactured  lumber,  manufac- 
tured out  of  said  logs,  and  located  at  the  same  place/ * 

As  to  the  100,000  feet  of  logs  first  referred  to  in  said 
description,  we  are  inclined  to  think  that  the  objection 
is  well  taken.  These  logs  were  scattered  and  lying 
along  the  donkey  road  leading  from  the  government 
land,  where  they  were  cut,  to  the  railroad.  They  were 
unmarked.  We  think  that  the  description  as  to  them 
is  fatally  defective.  But  it  appears  from  evidence  of 
the  defendant  and  other  persons  that  the  plaintiffs  and 
the  defendant,  after  the  liens  were  recorded,  agreed 
that  the  plaintiffs  should  gather  up  these  scattered  logs 
and  sell  them  and  apply  the  net  proceeds  of  the  sale 
upon  the  liens.  This  was  done,  and  $150  is  to  be 
credited  on  the  liens  as  the  net  proceds  of  the  sale  of 
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said  logs.  The  amount  of  said  logs  was  about  70,000 
feet.  The  defect  in  the  description  of  said  100,000  feet 
of  logs  does  not  affect  the  other  property  covered  by 
the  liens. 

3.  The  other  property  covered  by  the  liens  is  de- 
scribed as : 

*'Also  a  quantity  of  logs  removed  from  the  aforesaid 
described  premises,  being  about  500,000  feet  of  market- 
able logs,  more  or  less,  marked  and  branded  with  the 
letters  'V.  8./  and  a  part  of  which  are  now  located  at 
the  millyard  of  the  Abaqua  mill,  located  about  a  mile 
and  one  half  north  of  Silverton  in  Marion  County, 
Oregon;  also  a  quantity  of  ties,  bridge  timbers,  min- 
ing timbers  and  other  manufactured  lumber,  manufac- 
tured out  of  said  logs  and  located  at  the  same  place/* 

This  description  states  that  the  logs  referred  to  were 
obtained  from  the  United  States  land  referred  to ;  that 
the  logs  are  at  the  millyard  at  the  Abaqua  mill,  about 
a  mile  and  a  half  north  of  Silverton,  Marion  County, 
Oregon ;  that  the  quantity  of  logs  is  about  500,000  feet ; 
that  they  are  *' marketable,*'  and  that  they  are  marked 
and  branded  with  the  letters  **TJ.  /S."  Some  of  said 
logs  were  then  at  said  millyard  in  the  form  of  logs,  and 
the  others  were  there,  but  they  had  been  manufactured 
into  ties,  bridge  timbers,  mining  timbers  and  other 
manufactured  lumber. 

These  liens  are  claimed  under  Section  7461,  L.  0.  L., 
and  the  plaintiffs  were  entitled  to  perfect  liens  upon 
said  logs,  to  secure  the  payment  of  the  amounts  due 
them  for  their  labor.  Section  7467,  L.  0.  L.,  provides 
the  method  of  perfecting  such  liens,  and  it  is  in  part  as 
follows : 

'*  Every  person  •  •  must  file  for  record  with  the 
county  clerk  of  the  county  in  which  such  sawlogs,  spars, 
piles,  and  other  timber  was  cut,  or  in  which  such  lum- 
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ber  was  manufactured,  a  claim  containing  a  statement 
of  his  demand,  and  the  amount  thereof,  after  deduct- 
ing, as  near  as  possible,  all  just  credits  and  offsets, 
with  the  name  of  the  person  by  whom  he  was  employed, 
with  a  statement  of  the  terms  and  conditions  of  his 
contract,  if  any;  and  in  case  there  is  no  express  con- 
tract, the  claim  shall  state  what  such  service,  work,  or 
labor  is  reasonably  worth;  and  it  shall  also  contain  a 
description  of  the  property  to  be  charged  with  the  lien, 
suj£cient  for  identification  with  reasonable  certainty, '  * 
etc. 

Referring  to  the  sections  mentioned  supra,  this  court, 
in  Day  v.  Green,  63  Or.  295  (127  Pac.  773),  says: 
^^  These  lien  statutes  are  remedial,  and  should  he  liber- 
ally construed  in  the  interest  of  the  laborer.^* 

In  Alderson  v.  Lee,  52  Or.  97,  98  (96  Pac.  236,  237), 
the  court  says  inter  alia: 

''Our  statute  •  •  requires  only  that  the  property 
be  described  with  reasonable  certainty.  True,  the 
form  there  given  seems  to  indicate  that  the  logs  should 
be  designated  by  marks,  and  this  might,  in  some  in- 
stances, be  essential  to  a  valid  lien,  such  as  where  the 
defendant's  logs  may  be  on  the  same  tract  of  land,  or 
intermingled  with  those  of  other  owners,  or  with  logs 
nonlienable;  but,  where  no  other  property  is  to  be 
found  suflBciently  near  as  to  cause  confusion,  the  reason 
for  this  suggestion  (that  logs  be  marked)  in  the  form 
given,  ceases.  •  •  And  no  definite  rule  can  be  given  as 
to  when  it  may  be  deemed  substantially  followed. 
This  must  depend  upon  the  facts  and  circumstances  in 
the  cases  as  they  may  arise.  •  •  Any  description  from 
which  a  stranger,  aided  by  the  testimony  adduced  at 
the  trial,  could,  with  reasonable  diligence,  locate  the 
property  is  sufficient  to  meet  the  requirement  of  the 
law/' 

Volume  8  of  the  Ency.  of  Evidence,  pages  666,  667, 
says: 
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**  Parol  or  other  extrinsic  evidence  is  admissible  to 
identify  the  mortgaged  chattels,  or  to  make  intelligible 
and  certain  an  ambiguous  or  general  description. ' ' 

27  Cyc.  1137,  says  of  descriptions : 

**The  nature,  location  and  extent  of  the  property 
covered  by  a  mortgage  must  be  determined  by  the  de- 
scription of  it  contained  in  the  mortgage  itself,  inter-r 
preted  according  to  the  established  rules  of  construcr 
tion,  and  aided  by  extrinsic  evidence,  for  purposes  of 
identification  and  limitation,  where  that  is  necessary 
by  reason  of  the  tmcertainty  or  ambiguity  of  the  de- 
scription,'* etc. 

The  evidence  shows  that  between  374,730  and  400,000 
feet  of  sawlogs  were  cut  on  the  government  land  re- 
ferred to,  by  Shively,  and  by  him  delivered  to  the  de- 
fendant Hertzler  on  the  cars  near  where  they  were  cut, 
and  by  said  defendant,  shipped  to  his  mill  at  Abaqua, 
and  there  placed  in  his  millyard,  and  that  each  log  was 
marked  or  branded  with  the  letters  ''U.  S./'  and  that 
there  were  no  other  logs  at  said  millyard  thus  marked 
or  branded.  The  evidence  shows  that  there  were  very 
few  logs  at  said  millyard  other  than  those  marked  as 
stated  supra.  The  notices  of  liens  were  recorded  on 
October  11, 1911.  Prior  to  that  date  most  of  said  logs 
marked  *'XJ.  S.'*  had  been  cut  into  ties,  timbers  or  other 
lumber,  and  some  tEereof  had  been  shipped  away ;  but 
the  evidence  shows  that  on  October  14,  1911 — three 
days  after  the  lien  notices  were  recorded — there  was 
in  the  defendant's  millyard  at  Abaqua  the  following: 
Over  1,400  ties,  a  lot  of  timbers  6x8  and  8x9  and 
dressed  lumber  and  clear  lumber  that  was  not  dressed, 
amounting  to  more  than  200,000  feet.  The  ties  were 
worth  about  $9  per  thousand  feet.  There  seems  to 
have  been  55,920  feet  of  dressed  lumber,  worth  $25  per 
thousand  feet  on  the  cars,  and  the  undressed  lumber 
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waS  worth  $19  per  thousand  on  the  cars.  In  February, 
1912,  there  were,  at  the  defendant's  millyard  at 
Abaqua,  77,112  feet  of  lumber.  The  evidence  shows 
that  the  ties,  timbers  and  lumber  referred  to  supra, 
were  manufactured  by  the  defendant  Hertzler  from  the 
logs  furnished  him  by  the  defendant  Shively,  as  stated 
supra;  that  they  were  branded  **U.  S.'*;  and  that  some 
of  said  logs  were  manufactured  into  lumber  before  the 
notices  of  liens  were  recorded,  and  the  remainder,  or 
a  part  thereof,  were  cut  into  lumber  after  the  record- 
ing of  said  notices.  The  evidence  shows  that  nearly  all 
of  said  logs  were  cut  into  timbers,  ties  and  lumber,  and 
that  the  defendant  Hertzler  has  disposed  of  the  larger 
part  thereof,  and  that  the  same  has  been  shipped  away 
since  the  recording  of  the  lien  notices,  by  the  authority 
of  said  defendant. 

It  was  stipulated  in  the  court  below  that  the  amounts 
due  the  plaintiffs,  respectively,  for  labor,  as  stated  in 
their  lien  notices,  are  correct,  and  there  was  also 
evidence  showing  the  correctness  of  the  plaintiff's  de- 
mands. It  is  clear  from  the  evidence  and  said  stipula- 
tions that  the  plaintiffs '  claims  are  correct  and  just 

As  held  in  Day  v.  Green,  supra,  the  statutes  upon 
which  these  liens  are  based  are  remedial  and  should  be 
liberally  construed  for  the  benefit  of  the  laborer.  Con- 
struing them  in  that  manner,  we  hold  that  the  descrip- 
tion of  the  property  affected  by  said  liens  (except- 
ing the  unmarked  logs  referred  to  supra,  that  were 
sold  at  Albany)  is  sufficiently  certain  to  create  valid 
liens  thereon  in  favor  of  the  plaintiffs.  About  400,000 
feet  of  logs  were  cut  on  the  government  lands  referred 
to  by  Shively  for  the  defendant  Hertzler  and  delivered 
to  him  on  the  cars,  and  Hertzler  shipped  them  to  his 
mill  at  Abaqua,  and  placed  them  in  his  millyard  there. 
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Each  of  these  logs  was  branded  with  the  letters  *'U.  S/' 
Before  the  notices  of  liens  were  recorded  a  part  of  said 
logs,  so  branded,  were  cut  into  ties,  bridge  timber, 
mining  timbers  and  other  manufactured  lumber;  but 
these  ties,  timbers  and  lumber  were  located  in  the  mill- 
yard  of  Hertzler,  where  the  logs  were. 

4.  Oral  evidence  is  admissible  to  aid  the  description, 
as  shown  supra,  and  it  shows  that  these  branded  logs 
were  shipped  to  the  defendant's  said  mill  and  placed 
in  the  millyard,  and  that  the  ties,  timbers  and  lumber 
referred  to  in  said  description  were  cut  from  said  logs 
before  the  liens  were  recorded.  The  defendant,  be- 
fore the  liens  were  recorded,  had  sold  and  disposed  of 
some  lumber  cut  from  said  logs;  but  when  the  liens 
were  recorded  some  of  said  logs  were  on  the  millyard, 
and  a  large  amount  of  ties,  timbers  and  other  lumber, 
manufactured  from  said  logs,  were  there  on  the  mill- 
yard.  If  said  logs  had  not  been  branded,  said  descrip- 
tion might  have  been  insufScient  for  the  purpose  of 
identification.  The  evidence  shows  that  the  defendant 
Hertzler,  after  said  liens  were  recorded,  wrongfully 
and  without  the  consent  of  any  of  the  plaintiffs,  by 
sawing  portions  of  said  logs  into  lumber  and  disposing 
of  it,  and  causing  it  to  be  shipped  out  of  Marion 
County,  and  by  other  acts  of  his,  did  render  difficult, 
uncertain  and  to  some  extent  impossible  the  identifica- 
tion of  a  large  part  of  the  property  affected  by  said 
liens,  to  the  damage  of  the  plaintiffs,  and  that  there 
was  much  more  than  enough  of  said  logs  branded 
**U.  S.,'*  and  the  timbers,  ties  and  lumber  manufac- 
tured therefrom,  on  the  defendant's  said  millyard,  at 
the  date  of  the  recording  of  said  notices  of  liens,  to  pay 
the  claims  of  the  plaintiffs  and  costs  and  disbursements 
of  this  suit,  including  attorney's  fees  and  all  taxable 
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disbursements,  and  that  said  property  was  subject  to 
said  liens. 

5.  The  rule  is  well  settled  that  when  a  court  of  equity 
has  acquired  jurisdiction  over  some  portion  or  feature 
of  a  controversy,  it  may  and  will,  in  general,  proceed 
to  decide  the  whole  issues,  and  award  complete  relief, 
although  the  rights  of  the  parties  are  strictly  legal, 
and  the  final  remedy  granted  is  of  a  kind  that  may  be 
granted  by  a  court  of  law:  1  Pomeroy,  Eq.  Jurisp., 
§  231 ;  Fleischner  v.  Citizens^  Investment  Co.,  25  Or.  119 
(35  Pac.  174) ;  Oregon  R.  <B  N.  Co.  v.  McDonald,  58  Or. 
236,  237  (112  Pac.  413,  32  L.  B.  A.  (N.  S.)  117) ;  Heath- 
erly  v.  Hadley,  4  Or.  1;  Howe  v.  Taylor,  6  Or.  284; 
Phipps  y.  Kelly,  12  Or.  213  (6  Pac.  707) ;  Haynes  v. 
Whitsett,  18  Or.  454  (22  Pac.  1072). 

In  Haynes  v.  Whitsett,  18  Or.  454  (22  Pac.  1072),  the 
court  says : 

* '  It  may  be  sufficient  to  say  in  answer  to  this  sugges- 
tion that  it  is  contrary  to  one  of  the  most  important 
rules  upon  which  courts  of  equity  proceed  in  the  ad- 
ministration of  justice;  and  that  is,  when  they  acquire 
jurisdiction  for  one  purpose,  they  maintain  it  for  all 
purposes,  and  administer  complete  relief.  They 
neither  invoke  the  aid  of  other  courts,  or  permit  their 
interference  with  their  process. '  * 

In  Phipps  V.  Kelly,  12  Or.  213  (6  Pac.  707),  the  sylla- 
bus in  part  is : 

**When  a  court  of  equity  has  taken  jurisdiction  for 
one  purpose,  it  will  generally  retain  the  case  until  the 
whole  subject  is  disposed  of ;  but  the  primary  and  origi- 
nal object  of  the  suit  must,  in  such  case,  be  clearly 
within  its  jurisdiction.'* 

6.  Courts  of  equity  have  jurisdiction  of  suits  to  fore- 
close liens  of  this  kind,  and  hence,  having  jurisdiction 
for  that  purpose,  they  should,  in  a  proper  case,  enter 
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a  decree  for  damages  against  a  defendant  under  Sec- 
tion 7476,  L.  0.  L.,  who  has  rendered  it  diflScult  or 
impossible  to  identify  any  of  the  property  covered 
by  the  lien,  or  has  injured  or  destroyed  the  same. 
The  plaintiffs  were  entitled  to  a  lien  upon  all  of  the 
logs  marked  **U.  S.''  that  were  at  the  defendant 
Hertzler's  millyard,  and  the  ties  and  timbers  and  lum- 
ber that  were  manufactured  from  said  logs  and  were 
in  his  millyard  on  October  11, 1911  (the  date  of  record- 
ing said  notices  of  liens) ;  but  the  evidence  shows  that 
by  the  wrongful  acts  of  the  said  defendant,  as  stated 
supra,  a  large  part  of  said  property  has  been  rendered 
difficult  and  impossible  to  identify  or  find.  For  this 
reason  the  defendant  Hertzler  is  liable  to  the  plaintiffs 
for  such  portion  of  the  decree  to  be  rendered  in  this 
case  remaining  unsatisfied  after  exhausting  such  por- 
tions of  the  property  covered  by  said  lien  as  can  be 
found  by  reasonable  diligence. 

7.  The  plaintiffs  were  entitled  to  liens  upon  the  logs 
marked  ''U.  S.,''  and  if  the  defendant  Hertzler  manu- 
factured a  portion  or  all  of  them  into  ties,  timbers  or 
other  kinds  of  lumber,  their  right  to  such  liens  was  not 
impaired  or  destroyed  thereby,  but  it  attached  to  the 
ties,  timbers  and  lumber  so  manufactured  from  said 
logs. 

Beferring  to  Sections  7461  and  7462,  L.  0.  L.,  this 
court,  in  Day  v.  Green,  63  Or.  296  (127  Pac.  773),  says : 

**We  think  the  lien  in  such  a  case  should  be  under 
Section  7461,  and  not  under  Section  7462,  and  that  it 
follows  the  logs  in  their  changed  form.  In  this  case 
the  defendant  owned  the  logs  in  the  timber,  manufac- 
tured them  into  lumber,  and  owned  the  lumber  when 
cut;  and  if  the  lien  were  lost  to  the  laborer  when  the 
logs  were  manufactured  into  lumber,  then,  under  Sec- 
tion 7461,  the  plaintiff  would  be  remediless,  because  the 
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logs  were  being  cut  ew  delivered,  but  no  such  result  was 
intended  by  that  section. ' ' 

8.  It  is  claimed  by  the  appellant  that  the  plaintiffs 
did  not  properly  account  for  the  proceeds  of  the  70,000 
feet  of  lumber  that  they  sold  at  Albany.  We  think  that 
they  should  have  made  a  better  showing  in  that  mat- 
ter than  they  did.  They  appear  to  have  received  for 
this  lumber  about  $420,  and  they  have  $150  thereof  to 
apply  on  the  liens,  the  difference  between  $420  and 
$150  having,  as  they  claim,  been  expended  in  gathering 
up  the  logs  and  shipping  them  to  Albany.  The  plain- 
tiffs should  have  shown  each  item  of  those  expendi- 
tures. However,  the  person  who  kept  the  accounts 
stated  that  there  was  the  sum  of  $150  remaining  after 
paying  the  expenses,  but  he  could  not  give  all  the  items 
of  the  expenditures.  We  think  that  there  was  a  prima 
facie  showing  made.  There  was  no  evidence  offered 
tending  to  show  that  the  net  proceeds  of  the  sale  of  said 
lumber  exceeded  $150. 

We  have  read  and  considered  all  of  the  evidence  and 
the  briefs  and  arguments  of  counsel,  and  we  are  un- 
able to  find  any  material  error  in  the  findings  or  the 
decree  of  the  court  below. 

The  decree  of  the  court  below  is  afSrmed. 

Affibmbd* 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 

Mb.  Justice  McNaby  took  no  part  in  the  considera- 
tion of  this  case. 


Sept.  1914.]  Neilson  v.  Mastebs.  463 


Argued  September  17,  reversed  September  29,  1914. 

NEILSON  V.  MASTEBS. 

(143  Pac.  1132.) 

Frand — ^Pleading— Knowledge  of  Defrauding  Party. 

1.  Under  Seetion  85,  L.  O.  L.,  providing  that  in  the  construction 
of  a  pleading  its  allegations  are  to  be  liberally  construed,  and  Section 
64,  abolishing  all  forms  of  pleading  in  actions  at  law,  allegations  in 
the  answer  that  the  principal  defendant  was  induced  to  enter  into  the 
surety  bond  sued  on  by  deceit  and  false  representations,  and  that  the 
representations  were  made  to  deceive  defendants,  who,  relying  there- 
on, did  not  make  a  detailed  investigation,  authorized  the  admission 
of  evidence  of  the  fraud,  though  it  was  not  specifically  alleged  that 
plaintiff  knew  that  the  representations  were  false. 

[As  to  burden  of  proving  the  fairness  of  a  transaction,  see  note 
in  Ann.  Cas.  1912A,  704.] 

Fraud— Pleading— "Scienter.'' 

2.  The  term  "scienter"  imports  knowledge  and  express  knowledge 
of  the  falsity  of  the  representations  is  not  essential,  but  the  scienter 
may  be  averred  by  a  form  implying  knowledge. 

Oontracti — Conatmction — (General  Bales. 

8.  Under  Section  715,  L.  O.  L.,  providing  that  the  office  of  the 
court  is  simply  to  ascertain  and  declare  what  is,  in  terms  or  sub- 
stance, contained  in  a  contract,  not  to  insert  what  has  been  omitted 
or  to  omit  what  has  been  inserted,  and  where  there  are  several  provi- 
sions such  construction  is,  if  possible,  to  be  adopted  as  will  give  effect 
to  all,  where  a  modification  of  a  contract  for  the  clearing  of  land 
within  a  certain  time,  agreed  to  by  the  surety  of  the  contractor,  pro- 
vides for  an  extension  of  time  for  doing  the  work  in  case  the  con- 
tractor is  unable,  by  diligent  effort,  to  procure  two  donkey-engines, 
the  surety,  to  maintain  the  defense  that  the  contractor  is  entitled  to 
an  extenaion,  must  show  performance  of  condition. 

From  Multnomah :  Geobgb  N.  Davis,  Judge. 

This  is  an  action  by  William  Neilson  against  C.  Mas- 
ters and  the  Title  Guaranty  &  Surety  Company  on  a 
surety  bond  for  the  faithful  performance  of  a  certain 
contract  entered  into  between  the  plaintiff  and  the  de- 
fendant, C.  Masters.  From  a  judgment  for  plaintiff 
in  the  sum  of  $6,100  the  surety  company  appeals. 

Bevebssd. 
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For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Emmons  d  Webster  and  Messrs.  Latourette 
A  Latourette,  with  an  oral  argument  by  Mr.  J.  R. 
Latourette. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Robert  J.  Upton  and  Messrs.  Manning  d  White^ 
with  oral  arguments  by  Mr.  Upton  and  Mr.  Woodson 
T.  Slater. 

Department  1.  Mb.  Justice  Bamset  delivered  the 
opinion  of  the  court. 

The  plaintiff  brought  this  action  against  C.  Masters 
and  the  Title  Guaranty  &  Surety  Company,  to  recover 
$6,100  as  damages. 

On  July  20,  1911,  C.  Masters  and  the  plaintiff  en- 
tered into  a  written  contract  by  which  Masters  under- 
took to  clear  and  plow  for  the  plaintiff  lots  1  to  12, 
inclusive,  of  Buena  Vista  Orchards,  situated  in  Mosier, 
Wasco  County,  Oregon,  according  to  the  recorded  plat 
thereof,  for  the  total  sum  of  $6,100.  Five  thousand 
seven  hundred  dollars  of  said  sum  was  to  be  paid  for 
clearing  and  plowing  lots  1,  2,  3,  4a,  5,  6,  7a,  9  and  12, 
and  the  remaining  $400  was  to  be  paid  for  clearing 
and  plowing  lots  4b,  7b,  8, 10  and  11.  Masters  agreed  to 
remove  completely  all  trees,  stumps,  brush,  scrub  oak, 
the  roots  thereof  and  the  loose  rock  to  a  depth  of  12 
inches  below  the  surface,  or  to  such  a  depth  as  would 
not  interfere  with  the  plowing  of  said  land,  etc.  The 
land  to  be  thus  cleared  consisted  of  about  120  acres. 
The  plaintiff  agreed  to  pay  for  said  clearing  and  plow- 
ing the  aggregate  sum  of  $6,100.  The  clearing  and 
plowing  were  to  have  been  completed  by  February  1, 
1912.    There  was  a  provision  in  the  contract  for  a  lun- 
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ited  extension  of  time  for  the  completion  of  the  work 
on  a  stated  condition.  Masters  agreed  to  give  a  surety 
bond,  conditioned  for  the  faithful  performance  of  said 
contract  on  his  part.  The  defendant  the  Title  Guar- 
anty &  Surety  Company  executed  to  the  plaintiff  a 
bond  in  the  sum  of  $6,100  for  the  faithful  performance 
of  said  contract  on  the  part  of  Masters,  and  said  bond 
was  accepted  by  the  plaintiff.  The  defendant  Masters 
cleared  and  plowed  a  small  portion  of  said  land,  and 
the  time  for  completing  it  having  expired,  according 
to  the  contention  of  the  plaintiff,  the  latter  brought 
this  action  against  Masters  and  said  surety  company 
on  said  bond  to  recover  $6,100  as  damages  for  the  fail- 
ure of  Masters  to  clear  and  plow  the  said  land  accord- 
ing to  said  contract  and  the  conditions  of  said  bond. 
Process  was  not  served  on  Masters,  and  he  made  no 
appearance  in  the  case.  As  stated  supra,  a  judgment 
was  rendered  in  favor  of  the  plaintiff  and  against  the 
defendant  company  for  $6,100.  The  defendant  com- 
pany appeals.  The  defendant  company,  in  its  answer, 
set  up  three  separate  defenses  to  the  complaint.  The 
first  defense  pleaded  is  fraud.  There  does  not  appear 
to  have  been  any  demurrer  to  any  part  of  the  answer. 
The  plea  of  fraud  contained  in  the  answer  is  as  fol- 
lows : 

*'That  plaintiff  induced  defendant  C.  Masters  to 
enter  into  the  aforementioned  contract,  Exhibit  A,  and 
induced  the  defendants  to  execute  and  deliver  the 
aforementioned  bond.  Exhibit  B,  by  deceit,  fraud  and 
false  representations  in  the  following  particulars: 
First.  Plaintiff  fraudulently  represented  that  there 
was  very  little  rock  in  the  country  in  which  said  lands 
were  situated;  that  he,  the  plaintiff,  had  cleared  10 
acres  adjoining  said  land  to  be  cleared,  and  that  there 
were  only  two  or  three  loads  of  rock  thereon,  that  the 
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quantity  of  rock  on  said  land  to  be  cleared  was  almost 
negligible,  and  that  the  land  consisted  almost  entirely 
of  dirt  to  and  below  the  depth  to  be  plowed.  Said  rep- 
resentations were  false  in  that  the  surrounding  country 
consisted  largely  of  rock;  that  there  were  50  or  60 
loads  of  rock  rempved  from  said  adjoining  10  acres, 
all  of  which  plaintiff  dumped  upon  the  land  to  be 
cleared  by  the  defendant  C.  Masters;  that  the  land  to 
be  cleared  consisted  almost  entirely  of  rock  below  the 
surface,  thereby  rendering  it  more  expensive  and  al- 
most impossible  to  plow  the  same;  that  said  repre- 
sentations were  made  for  the  purpose  of  deceiving 
defendants,  who,  believing  and  relying  thereon,  did  not 
make  a  detailed  investigation  of  the  soil,  and  did  not 
know  the  true  condition  thereof,  and  were  led  thereby 
to  execute  said  contract,  Exhibit  A,  and  said  bond, 
Exhibit  B.  Secondly.  Plaintiflf  fraudulently  repre- 
sented that  the  water  supply  upon  the  land  to  be 
cleared  was  sufficient  and  adequate  for  all  purposes  of 
clearing  and  plowing;  that  the  seasons  were  such  that 
there  was  always  an  abundant  supply  of  water  upon 
the  land  to  be  cleared  from  early  autumn  until  summer ; 
that  it  never  snowed  in  that  country,  excepting  some- 
times there  would  be  a  day  or  two  of  snow,  which  im- 
mediately disappeared  from  the  ground,  and  which  was 
of  80  little  consequence  as  not  to  delay  the  clearing. 
Said  representations  were  false  in  that  there  was  at 
no  time  sufficient  or  adequate  water  upon  the  land  or 
in  the  vicinity  thereof  for  the  purpose  of  clearing  or 
plowing;  that  the  seasons  were  such  that  there  never 
was  sufficient  water  upon  the  land  or  in  the  vicinity 
thereof  for  the  purpose  of  clearing  or  plowing  until 
after  the  snows  melted  late  in  the  winter;  that  the 
snow  as  usual  completely  covered  the  ground  for  about 
a  month,  being  the  month  of  January ;  and  that  at  no 
time  did  defendant  Masters  have  sufficient  water  .for 
the  engine  used  in  clearing  said  land,  although  in  en- 
deavoring to  fulfill  his  contract  he  hauled  water  from 
long  distances  to  operate  said  engine ;  that  during  the 
month  of  January  he  was  unable  to  make  any  progress 
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while  the  snow  covered  the  ground — all  of  which  caused 
long  delay  and  increased  expenses  never  contemplated 
by  defendant  C.  Masters;  that  said  representations 
were  made  for  the  purpose  of  deceiving  defendants, 
who,  believing  and  relying  thereon,  did  not  make  a  de- 
tailed investigation,  and  did  not  know  the  true  condi- 
tion thereof,  and  were  led  thereby  to  enter  into  said 
contract,  Exhibit  A,  and  said  bond  Exhibit  B.'* 

The  plaintiff  filed  a  reply,  denying  most  of  the  allega- 
tions of  the  answer,  including  all  of  the  allegations 
of  fraud.  The  case  was  tried  by  a  jury.  After  the 
plaintiff  had  put  in  his  evidence  in  chief,  the  defendant 
company  offered  evidence  tending  to  sustain  the  alle- 
gations of  fraud  contained  in  the  answer  and  set  out 
supra.  To  this  evidence  the  counsel  for  the  plaintiff 
objected,  and  the  trial  court  sustained  the  objection, 
and  gave,  as  a  reason  therefor,  that  in  the  opinion  of 
that  court  the  defense  of  fraud  was  not  sufficiently 
pleaded,  and  the  trial  court  refused  to  permit  any  evi- 
dence to  be  given  to  sustain  the  said  allegations.  The 
defendant  company  thereupon  asked  for  leave  to  amend 
the  answer  by  inserting  therein  an  allegation,  in  sub- 
stance, that  the  plaintiff,  when  he  made  the  fraudulent 
representations  set  out  in  the  answer,  knew  them  to  be 
false.  The  trial  court  refused  to  allow  said  amend- 
ment to  be  made. 

1.  The  court  below  ruled  out  all  evidence  offered  to 
show  that  the  defendants  wer.e  induced  to  enter  into 
the  contract  and  the  surety  bond  by  the  fraudulent  rep- 
resentations of  the  plaintiff,  for  the  reason  that  the 
plea  of  fraud  did  not  contain  allegations  that  the  plain- 
tiff, when  he  made  the  supposed  fraudulent  representa- 
tions, knew  them  to  be  false.  We  understand  from  the 
briefs  and  the  oral  argument  that  that  was  the  ground 
of  the  objection,  and  that  the  court  below  excluded  the 


468  NEOiSON  V.  Mastebs.  [72  Or. 

evidence  for  that  reason.  The  answer  alleges  that  the 
plaintiff  induced  the  defendant  Masters  to  eater  into 
the  contract,  and  the  defendants  to  execute  and  deliver 
the  said  surety  bond  *'by  deceit,  fraud  and  false  rep- 
resentations,'' and  then  sets  out  the  supposed  fraudu- 
lent representations  in  detail,  and,  after  so  stating  the 
supposed  fraudulent  representations,  the  answer  con- 
tains the  following  averments  relating  thereto : 

*'That  said  representations  were  made  for  the  pur- 
pose of  deceiving  defendants,  who,  believing  and  rely- 
ing thereon,  did  not  make  a  detailed  investigation,  and 
did  not  know  the  true  conditions  thereof,  and  were 
led  thereby  to  enter  into  said  contract  and  said 
bond.  Exhibit  B/' 

The  plea  alleges,  also,  that  said  representations  were 
false.  The  representations  are  set  out  in  detail ;  they 
are  alleged  to  have  been  false,  and  to  constitute ' '  deceit 
and  fraud,'*  and  finally,  it  is  alleged,  that  they  were 
made  for  the  .purpose  of  deceiving  the  defendants,  etc. 
It  is  true  that  the  plea  of  fraud  contained  no  express 
allegation  that  the  plaintiff  knew  the  representations 
made  by  him  to  be  false.  But  it  is  expressly  averred 
that  they  were  false  and  that  they  were  fraudulently 
made  and  that  they  were  made  for  the  purpose  of  de- 
ceiving the  defendants.  He  could  not  have  intended 
or  purposed  to  deceive  the  defendants  by  making  rep- 
resentations that  he  believed  to  be  true.  The  fact  that 
he  made  false  represetitations  fraudulently y  and  for 
the  purpose  of  deceiving  the  defendants ,  necessarily  im- 
ports, that  he  knew  the  representations  to  be  false. 
In  the  construction  of  a  pleading,  for  the  purpose  of 
determining  its  effects,  its  allegations  are  required  to 
be  liberally  construed,  with  a  view  of  doing  substantial 
justice  between  the  parties :  Section  85,  L.  0.  L.    All 
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forms  of  pleading  in  actions  at  law  are  abolished :  Sec- 
tion 64|  L.  0.  L. 

2.  In  Rolfes  v.  RasseU,  5  Or.  400,  the  complaint  al- 
leged that  the  defendant  made  certain  stated  repre- 
sentations concerning  the  character,  quality  and 
boundaries  of  a  certain  piece  of  land  purchased  by  the 
plaintiff  of  the  def endant,  and  then  averred  that  said 
representations  were  false,  and  that  certain  damage 
resulted  to  the  plaintiff;  but  the  complaint  did  not 
allege,  in  any  manner,  that  the  defendant  knew  that 
said  representations  were  false,  or  that  they  were  made 
for  the  purpose  of  deceiving  the  plaintiff,  or  that  they 
were  fraudulently  made.  Passing  on  said  complaint, 
on  appeal,  the  court  says : 

*'The  gist  of  this  class  of  actions  being  fraud,  in 
order  to  maintain  them  it  is  necessary  to  aver  and 
prove:  (1)  That  the  representations  made  were  false; 
(2)  that  defendants  knew  them  to  be  false;  (3)  that 
they  were  made  with  intent  to  defraud ;  and  (4)  that 
plaintiff,  relying  upon  the  representations,  was  in- 
duced to  enter  into  the  contract.  *  *  By  an  examina- 
tion of  the  complaint  in  this  case;  it  will  be  seen  that  it 
does  not  contain  any  allegation  that  the  defendants 
knew  that  the  representations,  alleged  to  have  been 
made  by  them  to  the  plaintiff,  were  false,  or  that  said 
representations  were  made  with  an  intention  to  deceive 
or  defraud  the  plaintiff ;  nor  does  it  contain  a  general 
allegation  that  said  representations  were  fraudulent; 
but  the  only  allegation  contained  in  the  complaint,  on 
this  subject  is  that  said  representations  *are  and  were 
wholly  false.'  •  *  Thus  it  will  be  seen  that  no  ^scien- 
ter' is  alleged  in  the  complaint,  nor  is  there  any  other 
fact  alleged  which  is  equivalent  to  such  an  allegation.*' 

The  term  '^ scienter'^  imports  knowledge,  and  it  ap- 
pears from  the  citation,  just  set  out,  that  an  express 
allegation  of  knowledge  of  the  falsity  of  the  repre- 
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sentations  is  not  essential,  but  that  a  scienter  may  be 
averred  in  some  other  form  that  necessarily  implies 
knowledge  of  the  falsity  of  the  representations  made. 

In  Schoellhamer  v.  Rometsch,  26  Or.  394  (38  Pac. 
344),  Mr.  Justice  Bean  reviews  the  decision  in  Rolfes 
V.  Russell,  5  Or.  400,  and  holds,  that  when  there  is  an 
allegation  that  the  defendant  knew  the  representations 
to  be  false,  it  is  not  necessary  that  there  be  an  alle- 
gation, also,  that  the  representations  ''were  made  with 
intent  to  deceive  the  plaintiff, ' '  and  adds : 

''In  fact,  it  is  difScult  to  understand  how  an  allega- 
tion that  defendant  made  the  false  representations 
with  intent  to  deceive  the  plaintiff  could  have  made 
his  intention  any  more  apparent  than  now  appears 
from  the  complaint. ' ' 

In  Cawston  v.  Sturgis,  29  Or.  335,  336  (43  Pac.  657), 
the  court  says : 

"An  action  of  deceit  will  lie  against  one  who  makes 
a  false  representation  of  a  material  fact  upon  which 
another  acts  to  his  injury,  knowing  it  to  be  false,  or 
when  he  makes  it  recklessly  as  of  his  own  knowledge, 
without  knowing  whether  it  is  true  or  not.  *  *  Nor  do 
we  think  there  is  anything  in  Rolfes  v.  Russell,  5  Or. 
400,  in  conflict  with  this  view,  when  the  opinion  is  read 
in  the  light  of  the  facts  upon  which  it  is  based,  and 
the  question  actually  before  the  court  at  the  time.'' 

In  Martin  v.  Eagle  Development  Co.,  41  Or.  455  (69 
Pac.  218),  the  court  says: 

"As  essential  elements  to  sustain  it  [a  defense  based 
on  fraud  and  deceit],  there  must  have  been  false  repre- 
sentations of  material  import  concerning  the  subject 
matter  of  the  contract,  the  plaintiffs  knowing  them  to 
be  false,  or  representations  as  of  their  own  knowledge, 
not  knowing  the  truth  whereof  they  spoke,  for  the  pur- 
pose of  misleading  and  deceiving  the  development  com- 
pany, and  the  company  must  have  relied  upon  such  rep- 
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sentations,  believing  them  to  be  true,  and  was  misled 
thereby,  to  its  injury.*' 

There  are  other  eases  decided  by  this  court  in  which 
representations  relied  upon  to  constitute  fraud  were 
discussed;  but  we  believe  that  none  of  them  is  based 
on  allegatioAs  substantially  the  same  as  those  relied 
upon  in  this  case.  The  opinion  of  the  court  in  every 
case  shall  be  construed  with  reference  to  the  facts 
before  the  court  when  it  was  written.  Few  opinions 
of  considerable  length  are  wholly  free  from  dicta. 

In  Volume  8,  Ency.  PI.  &  Pr.,  pages  901,  902,  the 
rule  is  stated  thus : 


it 


As  a  general  rule,  false  representations,  not  being 
fraudulent  or  actionable,  unless  made  with  knowledge 
of  their  falsity,  or  stated  as  the  truth  when  the  person 
has  no  knowledge  on  the  subject,  scienter  must  be  ex- 
pressly alleged  in  a  declaration  or  complaint  for  false 
representation  and  deceit,  or  specific  allegations  must 
be  u^ed  which  sufficiently  import  knowledge/' 

In  Hoffman  v.  Gill,  102  Mo.  App.  324  (77  S.  W.  147), 
the  court  says : 

''Defendant  insists  that,  as  the  petition  does  not  al- 
lege that  the  defendant  falsely ,  fraudulently  and  know- 
ingly made  the  statements,  etc.,  it  is  wholly  insufficient 
to  support  a  judgment.  The  petition  charges  that '  the 
defendant  corruptly  and  fraudulently,  with  the  intent 
to  cheat  and  defraud  the  plaintiff,'  etc.  This  alle- 
gation is  sufficient  in  a  pleading  to  charge  fraud  in  any 
court.*' 

In  Steip  V.  Seguine,  66  N.  J.  Law,  372  (49  Atl.  715), 
the  court  says : 

'*This  declaration,  in  all  respects,  conforms  to  prece- 
dents of  actions  for  deceit.  It  charges  that  the  defend- 
ants falsely,  fraudulently  and  deceitfully  represented 
to  the  said  plaintiff,  etc.    As  a  matter   of  pleading. 
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fraudulenter  without  sciens,  or  sciens  without  fraudu- 
lenter,  would  be  sufficient. ' ' 

In  Forsyth  v.  Vehmeyer,  176  HI.  359  (52  N.  E.  55), 
the  syllabus  is  in  part : 

**An  allegation  in  a  declaration  that  certain  repre- 
sentations by  the  defendant  for  the  purpose  of  obtain- 
ing money  were  falsely  and  frcmdvlently  made  implies 
that  the  defendant  was  aware  of  their  falsity.*^ 

In  Beehe  v.  Knapp^  28  Mich.  57,  58,  the  court  says : 

**The  representations  are  alleged  to  be  fraudulent, 
and  to  be  false  and  fraudulent,  and  therefore  that  the 
plaintiff  was,  by  the  defendants,  falsely  and  fraudu- 
lently deceived  on  said  sale  and  deprived  of  the  use  of 
his  horses.  As  to  the  want  of  a  scienter ,  it  is  true  the 
declaration  does  not,  in  so  many  words,  allege  that  the 
defendants  at  the  time  'well  knew  that  the  said  note 
was  not  good,  and  the  maker  irresponsible,*  but  it  does 
allege  that  they  'falsely  and  fraudulently*  represented 
the  note  to  be  good  and  the  maker  responsible.  This 
term  '  fraudulently, '  in  this  connection,  of  itself  implies 
knowledge  of  the  falsehood  of  the  representations,  or 
sufficient  knowledge,  at  least,  to  render  them  liable  for 
the  consequences  of  the  fraud.** 

In  Furnas  v.  Friday,  102  Ind.  129  (1  N.  E.  206),  the 
syllabus  is  in  part : 

'*It  is  not  necessary  to  aver  in  a  complaint  to  re- 
cover for  damages  resulting  from  a  fraudulent  repre- 
sentation that  it  was  known  to  be  untrue  by  the  person 
by  whom  it  was  made.  *  * 

In  Thomas  v.  Beehe,  25  N.  Y.  246,  the  court  says: 

'*It  is  stated  in  the  complaint  that  the  defendant 
'  falsely  and  fraudulently  represented  and  alleged  that 
the  farm  contained  90  acres,'  and  that  the  farm  actu- 
ally contained  less  than  80  acres.  It  is  not  stated  that 
the  defendant  knew  that  the  farm  did  not  contain  90 
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acres.     The  complaint  is  doubtless  sufficient  [Bayard 
y!  Malcolm,  2  Johns.  550,  3  Am.  Dec.  450],^^  etc. 

In  Bank  of  Montreal  v.  Thayer  (0.  C),  7  Fed.  622, 
the  syllabus  in  part  is : 

**In  an  action  for  false  and  fraudulent  representa- 
tions, the  allegation  that  such  representations  were 
wrongful,  false  and  fraudulent,  is  sufficient,  wliere  the 
said  representations  have  been  set  out  with  due  par- 
ticularity. *  * 

See,  also,  Vaughn  v.  Smith,  34  Or.  56, 57  (55  Pac.  99), 
and  Joplin  v.  Nunnelly,  67  Or.  566  (134  Pac.  1179). 

In  this  case  the  answer  alleges  that  the  plaintiff  in- 
duced the  defendants  to  execute  and  deliver  the  bond 
sued  on  and  the  contract  for  the  clearing  and  plowing 
of  the  land  by  ''deceit,  fraud  and  fraudulent  repre- 
sentations," and  it  then  sets  out  particularly  the  said 
representations  and  avers  that  they  were  made 
* 'fraudulently";  and,  after  setting  out  said  repre- 
sentations, the  answer  avers : 

''That  said  representations  were  made  for  the  pur- 
pose of  deceiving  defendants,  who,  believing  and  rely- 
ing thereon,  did  not  make  a  detailed  investigation,  and 
did  not  know  the  true  condition  thereof,  and  were  led 
thereby  to  enter  into  said  contract,  * '  etc 

The  answer  alleges,  also,  that  said  representations 
are  false. 

Some  decisions  hold  that  it  is  not  necessary,  in  all 
cases,  to  aver  a  scienter;  but  we  hold  that,  assuming  it 
to  be  necessary  to  allege  a  scienter,  it  is  not  necessary 
to  do  so  in  express  terms,  and  that  when  the  averments 
of  fraud  are  stated  in  terms  that  necessarily  imply  that 
the  person  making  the  representations  knew  their 
falsity,  the  pleading  is  suffident  in  that  respect. 
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It  follows  from  what  has  been  said  that  the  evidence 
oflFered  by  the  defendant,  tending  to  prove  the  plea  of 
frand,  should  have  been  admitted  by  the  court  below^ 
and  that  the  court  erred  in  excluding  it. 

3.  The  second  defense  pleaded  in  the  answer  is  based 
upon  the  following  provisions  of  the  contract  of  Sep- 
tember 7, 1911,  entered  into  by  and  between  the  plain- 
tiff and  C.  Masters,  and  assented  to  by  the  defendant 
company,  to  wit  : 

*' Whereas,  William  Neilson  and  C.  Masters  entered 
into  a  certain  contract  in  writing,  dated  July  20,  1911^ 
whereby  G.  Masters  is  to  clear  and  plow  certain  land 
situated  in  Wasco  County,  Oregon,  which  land  is  more 
fully  described  in  said  contract;  and  whereas,  the  par- 
ties thereto  have  mutually  agreed  to  change  certain 
terms  and  parts  of  said  contract,  all  of  which  changes 
are  hereinbelow  stated,  therefore :  This  agreement  wit- 
nesseth,  that  for  and  in  consideration  of  the  mutual 
covenants  of  the  parties  hereto,  the  said  C.  Masters, 
known  as  the  contractor,  agrees  to  use  in  the  clearing 
of  said  land  described  in  the  contract  of  July  20,  1911, 
two  (2)  donkey-engines;  and  if  two  (2)  donkey-engines 
are  placed  on  said  land  and  used  in  the  clearing 
thereof,  then  the  said  William  Neilson  agrees  to  pay 
unto  C.  Masters,  at  the  times  and  in  the  manner  speci- 
fied in  the  former  contract,  the  sum  of  $6,300.00,  the 
same  being  $200.00  in  addition  to  $6,100.00,  the  price 
agreed  on  in  the  former  contract  of  July  20,  1911 ;  but 
if  two  (2)  donkey-engines  are  not  used  on  said  land 
in  the  clearing  thereof,  then  the  original  price  of 
$6,100.00,  only,  is  to  be  paid  for  the  work  done  as  speci- 
fied in  said  contract  when  the  same  is  completed. 

^*If  it  is  impossible  to  obtain  a  second  donkey-engine 
after  making  diligent  and  bona  fide  efforts  to  do  so, 
then  the  said  William  Neilson  agrees  to  extend  the 
time  of  completion  of  the  contract  for  the  clearing  and 
plowing  of  said  land  as  many  days  after  the  first  day  of 
February,  1912,  as  there  were  days  after  the  first  day 
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of  October,  1911,  on  which  there  was  an  insufficient 
snpply  of  water  for  the  donkey-engine  used  in  the 
clearing  of  said  land*  ^ ' 

In  9  Cyc,  page  577,  the  rule  for  construing  contracts 
is  stated  thus : 

**The  first  and  main  rule  of  construction  is  that  the 
intent  of  the  parties  as  expressed  in  the  words  they 
have  used  must  govern.  Greater  regard  is  to  be  had 
to  the  clear  intent  of  the  parties  than  to  any  particular 
words  which  they  have  used  in  the  expression  of  their 
intent.  //  the  words  v^sed  clearly  show  the  intention, 
there  is  no  need  for  applying  a/ny  technical  rules  of  con- 
struction, for  where  there  is  no  doubt,  there  is  no  room 
for  construction.*^ 

The  contract  set  out  supra,  provides:  (a)  That  C. 
Masters  should  use,  in  clearing  the  land,  two  donkey- 
engines;  (b)  that  if  he  should  use  two  donkey-engines 
in  clearing  then  Neilson,  the  plaintiff,  would  pay  him 
for  all  the  work  $6,300,  but  that  if  he  should  use  only 
one  engine,  he  would  be  paid  only  $6,100,  or  $200  less 
than  he  would  be  entitled  to  receive  if  he  should  use 
two  donkey-engines;  (c)  if  it  should  be  impossible 
for  Masters,  by  making  diligent  and  bona  fide  efforts 
to  do  so,  to  obtain  a  second  donkey-engine  for  use, 
in  that  event,  Neilson  agreed  to  extend  the  time  for 
completing  the  contract  for  the  clearing  and  plowing 
of  said  land  as  many  days  after  the  1st  day  of  Feb- 
ruary, 1912,  as  there  were  days  after  the  1st  day  of 
October,  1911,  on  which  there  was  an  insufficient  sup- 
ply of  water  for  the  donkey-engine  used  in  the  clear- 
ing of  said  land.  But  if  it  was  possible  for  him  by 
diligent  and  bona  fide  efforts  to  obtain  the  second 
engine  for  use  in  clearing  the  land,  then,  under  the 
terms  of  this  strangely  worded  contract,  it  seems  that 
he  was  not  entitled  to  an  extension  of  time  for  the 
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completion  of  the  contract.  The  original  contract  pro- 
vides that  the  clearing  and  plowing  shall  be  completed 
by  February  1,  1912,  and  time  is  declared  to  be  of  the 
essence  of  the  contract.  The  supplemental  contract 
executed  September  7,  1911,  a  part  of  which  is  set 
out  supra,  provides  for  an  extension  of  time  for  com- 
pletion of  the  contract  upon  the  condition^  that  it 
should  be  impossible  for  Masters,  by  diligent  and 
bona  fide  efforts,  to  obtain  the  second  donkey-engine 
for  use  in  the  clearing.  In  order,  then,  for  the  de- 
fendant company  to  defend  successfully  on  the  ground 
that  Masters  was  entitled  to  an  extension  of  time  for 
completion  of  the  contract,  it  must  allege,  among  other 
things,  and,  if  the  averment  be  denied,  prove  that  it 
was  impossible  for  Masters,  by  diligent  and  bona  fide 
efforts,  to  obtain  for  use  in  clearing  the  land  the  second 
donkey-engine,  etc.  Unless  it  can  do  this,  it  has  no 
defense  on  the  ground  that  the  plaintiff  refused  to 
allow  any  extension  of  time  for  completing  the  con- 
tract. 

The  evidence  tends  to  prove  that  the  contract  for 
clearing  and  plowing  said  land  was  a  hard  one  for  the 
defendant  Masters;  but,  unless  it  was  vitiated  by 
fraud,  it  is  binding  on  him.  Courts  cannot  make  con- 
tracts  for  parties,  and  it  is  incumbent  on  them  to  en- 
force contracts  as  the  parties  thereto  have  made  them, 
unless  they  are  voidable  for  fraud.  Parties  should  be 
very  careful  and  cautious,  in  making  contracts,  to  safe- 
guard their  respective  rights,  by  seeing  that  they  are 
properly  worded  and  that  everything  that  is  intended 
to  be  a  part  of  the  contract  is  clearly  expressed  in  the 
written  draft  thereof. 

The  office  of  the  judge  or  court  is  simply  to  ascertain 
and  declare  what  is,  in  terms  or  substance,  contained 
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in  a  contract,  not  to  insert  what  has  been  omitted,  or 
to  omit  what  has  been  inserted;  and  where  there  are 
several  provisions  or  particulars,  such  construction 
is,  if  possible,  to  be  adopted  as  will  give  effect  to  all 
parts  of  the  contract :  Section  715,  L.  0.  L. 

We  do  not  find  it  necessary  to  pass  upon  any  other 
questions.  We  find  that  the  exclusion  of  the  evidence 
offered  by  the  defendant  company  to  prove  fraud  was 
prejudicial  error. 

The  judgment  of  the  court  below  is  reversed,  and 
the  case  remanded  for  a  new  trial  in  accordance  with 
the  terms  of  this  opinion. 

Bev&bsed  and  Remanded. 

Mb.  Chief  Justioe  McBbide,  Mb.  Justice  Moobb  and 
Mb.  Justice  Bubnbtt  concur. 


Argued  Jane  26,  affirmed  Julj  14,  rjehearing  denied  October  H,  1914. 

FARGO  V.  WADE, 

(142  Pac.  830.) 

Vendor  and  Pnrchaaar— Blghta  of  Partiea-^OonTeyance  to  Thlid  Per- 
aon  by  Vendor. 

1.  Where  the  owner  of  land  gives  an  option  to  purchase  in  consid- 
eration of  the  payment  of  certain  installments,  the  conveyance  of  the 
land  and  assignment  of  the  right  to  receive  the  installments  is  not  a 
breach  of  the  contract  giving  the  option,  and  where  the  optionee  still 
claims  under  the  option,  the  ffrantee  is  entitled  to  recover  from  him 
a  subsequently  accruing  installment. 

[As  to  specific  performance  of  option,  see  note  in  118  Am.  St. 
Hep.  592.] 

Vi&ndor  and  Pnrchaaer— Bights  of  Partiea— Action  for  Installment  for 
Option. 

2.  Where  the  owner  of  land  in  giving  an  option  to  purchase  sub- 
ject to  an  outstanding  lease  agrees  to  perform  the  conditions  of  the 
lease,  an  answer,  in  an  action  by  a  grantee  of  the  owner  for  an  in- 
stallment of  the  consideration  for  the  option,  alleging  that  the  gran- 
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tor  has  failed  to  make  improTementSy  required  bj  the  lease,  does  not 
state  a  defense,  where  there  is  no  alle^tioa  that  the  improvements 
would  have  augmented  the  interest  of  defendant  in  the  premises,  or 
that  he  suffered  any  damage. 

From  Multnomah :  Geobqe  N.  Davis,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moobb. 

This  is  an  action  by  George  K.  Fargo  and  C.  A. 
Baker  against  W.  T.  Wade  to  recover  money.  The 
facts  as  far  as  material  herein  are  that  on  January  3, 
1910,  a  written  agreement  was  entered  into  whereby 
Fred  Ewing,  who  was  then  the  owner  in  fee  of  917.24 
acres  of  land  in  Wallowa  County,  Oregon,  gave  the 
defendant  the  right  at  any  time,  within  five  years,  to 
purchase  the  premises,  in  consideration  for  which  $150 
was  paid  in  advance,  and  Wade  also  stipulated  to  pay 
a  like  sum  for  the  years  1911  and  1912  and  $250  per 
annum  for  the  remaining  years,  unless  the  election  to 
pay  for  the  real  property  was  sooner  exercised.  At 
the  time  the  agreement  was  concluded  the  land  was 
leased  to  G.  W.  Harvey  for  a  term  extending  beyond 
the  limit  of  the  option.  In  referring  to  such  demise 
the  contract  contained  a  clause  which  reads: 

**This  agreement  is  subject  to  the  terms  and  condi- 
tions of  said  lease,  but  it  is  further  understood  and 
agreed  that  said  party  of  the  first  part  [Ewing]  shaU 
faithfully  perform  all  the  conditions  of  said  lease  upon 
his  part  to  be  performed. '* 

The  installments  on  account  of  the  option  were  paid 
to  January  3,  1912.  Prior  thereto,  however,  Ewing 
sold  and  conveyed  the  land  to  the  plaintiffs,  to  whom 
he  also  assigned  all  his  interest  in  the  option.  Insist- 
ing that  such  conveyance  constituted  a  breach  of  the 
terms  of  the  written  agreement.  Wade  refused  to  pay 
the  installment  of  $150,  which  matured  January  3, 


Oct.  1914.]  Fargo  v.  Wadb.  479 

1913,  whereupon  this  action  was  instituted.  The  com- 
plaint sets  forth  the  substance  of  the  contract,  alleges 
the  conveyance  of  the  land,  the  assignment  of  the  writ- 
ten agreement,  and  the  default  in  the  payment  of  the 
installment. 

The  answer  denies  some  of  the  material  averments 
of  the  complaint.  For  a  further  defense  and  as  a 
counterclaim  it  is  averred,  in  effect,  that  the  defendant 
had  at  all  times  been  ready,  able  and  willing  to  pay 
the  installments  as  they  matured,  but  that  Ewing  had 
failed  and  refused  to  carry  out  the  terms  of  the  lease 
executed  to  Harvey,  and  neglected  to  make  the  im- 
provements provided  for  in  that  demise.  A  copy  of 
the  option  contract  is  made  a  part  of  the  separate  an- 
swer. A  motion  to  strike  out  the  latter  defense  was 
sustained,  and  the  cause,  being  tried  on  the  remaining 
issues,  resulted  in  a  judgment  for  the  plaintiffs  in  the 
sum  of  $150,  and  the  defendant  appeals. 

Affirmed.    Beheabinq  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Leroy  Lomax. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  C.  A.  Hart  and  Messrs.  Carey  <&  Kerr^  with  an 
oral  argument  by  Mr.  Hart. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  The  important  question  to  be  considered  is 
whether  the  conveyance  of  the  land  to  the  plaintiffs 
constituted  such  a  breach  of  Ewing 's  agreement  as  to 
prevent  a  recovery  of  any  of  the  remaining  install- 
ments. The  contract  is  a  mere  option  whereby  the 
defendant,  for  a  valuable  consideration,  secured  the 
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right  to  elect  whether  he  would,  within  the  time  limitedi 
pay  for  the  real  property  the  price  stated :  21  Am.  ft 
Eng.  Ency.  Law  (2  ed.),  924;  39  Oyc.  1232;  Friendly 
V.  Elwert,  57  Or.  599  (105  Pac.  404,  111  Pac.  690,  112 
Pac.  1085,  Ami.  Cas.  1913A,  357).  In  Ide  v.  Leiser, 
10  Mont.  5,  11  (24  Pac.  695,  24  Am.  St.  Rep.  17),  in 
referring  to  an  option  to  buy  real  property,  it  is  said : 
''The  owner  parts  with  his  right  to  sell  his  lands 
(except  to  the  second  party)  for  a  limited  period. *'  In 
that  case  the  only  question  involved  was  whether  or  not 
a  consideration  had  been  given  for  extending  the  time 
within  which  the  election  could  be  exercised.  What 
was  said  in  the  opinion  in  respect  to  the  owner  of  real 
property,  who  had  parted  with  his  right  to  sell  the 
land  **  except  to  the  second  party,  *^  must  be  regarded 
as  a  mere  observation. 

In  Elliott  V.  Delaney,  217  Mo.  14  (116  S.  W.  494), 
however,  it  was  held  that  the  owners  of  real  property 
who,  for  a  valuable  consideration,  had  given  an  option 
to  convey  the  land,  had  the  right,  prior  to  the  expira- 
tion of  the  limit  specified,  to  execute  a  deed  of  the 
premises  to  a  third  party  who  took  the  title  subject  to 
the  encumbrance. 

It  is  maintained  that  the  doctrine  announced  in  the 
case  last  referred  to  is  not  controlling  in  this  state 
where  the  rule  prevailing  is  the  same  as  that  declared 
in  the  case  first  cited.  Thus  in  WoUenberg  v.  Rose, 
45  Or.  615,  619  (78  Pac.  751),  it  was  decided  that  where 
a  firm  contracted  to  convey  real  estate  and  the  part- 
ners died  before  the  completion  of  the  contract,  the 
vendee  was  entitled  to  a  conveyance  from  the  heirs  of 
the  deceased  members  of  the  firm,  and  was  not  obliged 
to  accept  a  deed  from  any  other  person.  In  that  case 
some  of  the  heirs  of  one  of  the  partners  were  seeking 
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to  set  aside  their  deeds  for  fraud  alleged  to  have  been 
perpetrated  in  procuring  them.  In  a  subsequent  suit 
instituted  for  that  purpose  the  deeds  were  set  aside^ 
thus  showing  that  the  title  tendered  as  a  compliance 
with  the  terms  of  the  executory  contract  was  not  mar- 
ketable: De  Bow  V.  Wollenberg,  52  Or.  404  (96  Pac. 
536,  97  Pac.  717). 

Another  case  cited  in  support  of  the  dictum  in  the 
case  of  Ide  v.  Leiser,  10  Mont.  5  (24  Pac.  695),  is 
Krebs  Hop  Co.  v.  Livesley,  51  Or.  527,  533  (92  Pac, 
1084),  where  it  was  held  that  if,  before  the  time  for 
performance  of  an  executory  contract  had  arrived,  one 
of  the  parties  to  the  agreement  made  it  impossible  for 
him  to  comply  with  his  part  of  the  engagement,  the 
other  might  treat  the  contract  as  terminated  and  pro- 
ceed accordingly ;  but  in  order  to  justify  such  a  course 
there  must  have  been  a  failure  in  some  substantial 
particular  going  to  the  essence  of  the  agreement, 
thereby  rendering  the  defaulting  party  incapable  of 
discharging  his  undertaking  and  making  it  impossible 
to  carry  out  the  contract.  In  that  case  the  plaintiff 
had  engaged  to  grow  on  a  particular  tract  of  land  hops 
which  were  to  be  delivered  to  the  defendant,  but  prior 
to  the  times  for  performance  the  plaintiff  conveyed  the 
real  property  and  assigned  the  sums  of  money  to  be- 
come due  under  the  contract  to  a  creditor  as  security, 
and  it  was  determined  that  notwithstanding  such  trans- 
fers, it  was  possible  for  the  plaintiff  to  perform. 

It  is  believed  that  the  decisions  rendered  in  these 
cases  are  not  determinative  of  the  question  here  in- 
volved. The  principle  contended  for  by  the  defend- 
ant's counsel,  if  upheld,  might  result  in  defeating  every 
option  for  the  purchase  of  real  property  the  value  of 
which  had  increased  after  the  right  to  buy  the  premises 
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had  been  given.  In  this  state  there  is  no  statute  pro- 
hibiting the  alienation  of  land,  and  when  an  option  to 
purchase  any  real  property  has  been  given,  the  owner 
of  the  premises  has  an  estate  therein  which  he  can 
transfer,  and  the  party  accepting  the  title,  if  he  has 
notice  or  knowledge-  of  the  privilege  conferred  by  the 
writing,  necessarily  takes  the  premises  cum  onere.  An 
option  given  by  the  owner  of  land  for  a  valuable  con- 
sideration, agreeing  to  sell  it  to  another  at  a  fixed 
price  if  accepted  within  a  specified  time,  is  binding 
upon  the  owner  and  all  his  successors  in  interest  with 
knowledge  thereof :  Mueller  v.  Nortmann,  116  Wis.  468 
(93  N.  W.  538,  96  Am.  St.  Rep.  997).  At  any  time 
prior  to  the  expiration  of  the  time  limited,  Wade  could 
have  relinquished  his  right  to  purchase  the  land,  and, 
had  he  done  so,  no  recovery  of  any  sum  of  money  sub- 
sequently accruing  could  have  been  had  against  hinL 
He  cannot,  however,  insist  upon  a  continuation  of  the 
validity  of  the  option  without  being  liable  for  the  in- 
stallments maturing  thereon.  If  the  real  property  was 
thus  obtained,  burdened  with  the  option,  all  the  advan- 
tages accruing  to  the  vendor  from  the  contract,  includ- 
ing the  right  to  receive  and  collect  the  installments 
maturing  on  account  thereof,  should  also  be  trans- 
ferred, particularly  so  when  they  were  expressly  as- 
signed for  that  purpose. 

2.  It  appears  from  the  evidence  that  during  the 
greater  part  of  the  year  1912,  when  the  installment  ac- 
crued for  which  the  judgment  herein  was  given  Ewing 
remained  the  owner  of  the  land.  It  will  be  remem- 
bered that  he  covenanted  in  the  option  contract  faith- 
fully to  perform  all  the  conditions  that  he  had  under- 
taken in  the  lease  of  the  premises  to  Harvey.  It  will 
also  be  kept  in  mind  that  the  part  of  the  answer  which 
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was  stricken  out  averred  that  Ewing  had  failed  and 
refused  to  make  upon  the  land  the  improvements  speci- 
fied in  the  lease.  The  plaintiffs  by  an  assignment  of 
the  instalhnents  took  choses  in  action  subject  to  all 
existing  equities,  and  any  defense  available  against 
Ewingy  had  he  commenced  an  action  therefor,  might 
have  been  interposed  herein.  That  part  of  the  answer 
referred  to  does  not  allege  that  Ewing 's  refusal  to 
make  upon  the  land  the  improvements  specified  in  the 
lease  to  Harvey  would  have  augmented  the  defendant 's 
interest  in  the  premises  or  inured  to  his  advantage, 
nor  is  it  averred  that  in  consequence  of  such  failure 
he  sustained  any  damage.  The  further  answer,  there- 
fore, did  not  state  facts  sufficient  to  constitute  a  de- 
fense, and  no  error  was  committed  in  striking  it  out, 
though  possibly  a  demurrer  thereto,  based  on  that 
ground,  would  have  been  better  practice. 

Other  errors  are  assigned,  but,  deeming  them  im- 
materialy  the  judgment  is  affirmed. 

Affibmed.    Beheabino  Denied. 

Mb.  Chief  Justice  McBaroE  and  Mb.  Justice  Bam- 
8EY  concur. 


Argued  July  6,  reveraed  July  21,  rehearing  denied  October  6,  1914. 

SEVIEB  V.  MITCHELL. 

(142  Pac.  780.) 

Canien— Private  Oanlers— Uablllty. 

1.  A  private  carrier  of  goods  is  governed  by  the  law  applicable  to 
ordinary  bailees. 

Oarrien — Oaniage  of  Goods— Bemedlea— Nature  and  Fotm. 

2.  Where  a  tort  has  been  committed  with  respect  to  property  com- 
mitted to  a  private  carrier,  the  shipper  may  either  bring  an  action  for 
the  tort  or  waive  it  and  sue  for  a  breach  of  the  contract  of  bailment. 

[Ai  to  liability  of  bailee  for  misuser,  see  note  in  12  Am.  Dec. 
610.] 


484  Sevier  r.  Mitchell.  [72  Or. 

Oanrien— Carriage  of  Ctoods^-Actloiis — ^Pleading. 

8.  A  complaint,  alleging  that  an  agreement  was  entered  into 
whereby  the  defendant,  in  consideration  of  $12.50,  undertook  to  trans- 
port hogs,  and  that  he  would  furnish  a  safe  barge  and  deliver  the 
hogs  in  proper  condition,  but  failed  to  perform  his  agreement  in  that 
through  his  negligence  part  of  the  hogs  were  drowned,  does  not  under- 
take to  charge  the  defendant  as  an  insurer,  but  as  a  bailee,  and  ia 
sufficient. 

[As  to  burden  of  proof  of  negligence  on  part  of  carrier  of  live* 
stock,  see  note  in  Ann.  Gas.  1913E,  311.] 

Appeal  and  Eiror — ^Ezceptlona  in  Ttial  Court — ^Dof  act  of  Partlos — 

Waiver. 

4.  Where  no  exception  was  taken  at  the  trial  on  the  ground  that 
the  evidence  showed  that  a  person  not  a  party  to  the  action  had  an 
interest  in  the  subject  matter,  the  objection  of  want  of  the  parties 
was  waived. 

PartioB — ^Plaintiffs — Teanoan  Who  most  Sao. 

5.  One  employed  to  feed  hogs  under  an  agreement  that  he  was  to 
receive  the  value  of  one  third  of  their  increase  in  weight  in  excess  of 
125  pounds  has  no  such  interest  in  them  aa  to  render  him  a  necessary 
party  to  an  action  for  loss  of  the  hogs  in  shipment. 

Shipping— Carriage  of  Animal»— Limitation  of  U&biUty. 

6.  In  an  action  for  the  loss  of  hogs  in  shipment,  it  will  be  assumed, 
in  the  absence  of  evidence,  that  the  scow  used  in  transporting  the 
hogs  was  of  sufficient  capacity  to  authorize  the  owner  to  interpose  the 
defense  afforded  by  Harter  Act  of  February  13,  1893,  Chapter  105, 
Section  3  (27  Stat.  445,"  U.  S.  Comp.  Stats.  1901,  p.  2946),  providing 
that  the  owner  of  a  vessel  transporting  property,  exercising  due  dili- 
gence to  make  the  vessel  seaworthy  and  properly  manned,  equipped 
and  supplied,  shall  not  be  liable  for  damages  from  faults  or  errors  in 
navigation,  nor  from  dangers  of  the  sea  or  other  navigable  water,  or 
the  inherent  defects,  quality  or  vice  of  the  thing  carried,  nor  for 
loss  from  any  act  or  omission  of  the  shipper  of  the  goods,  his  agent 
or  representative. 

Courts — Concurrent  Jurisdlctioc — Statutory  ProTlsiona. 

7.  Under  Judiciary  Act  of  September  24,  1789,  Chapter  20  (1  Stat. 
7^)9^)«  giving  state  and  federal  courts  concurrent  jurisdiction  of 
causes  of  action  in  admiralty,  where  only  a  common-law  remedy  in 
personam  is  sought,  the  right  of  plaintiffs  to  select  the  forum  cannot 
prevent  the  defendant  from  setting  up  in  the  state  court  the  defense 
of  nonliability,  in  that  the  loss  complained  of  arose  from  the  dangers 
of  navigation  of  a  navigable  stream. 

supping— Carriage  of  Animals — Liability  of  Carrier. 

8.  In  an  action  for  the  loss  of  hogs  in  shipment,  where  it  was 
shown  that  the  tug  and  tow  encountered  a  high  wind,  producing  a 
heavy  swell  in  the  Columbia  Biver,  and  the  vessel  began  to  sink  and 
was  towed  to  the  bank,  where  the  stern  settled,  drowning  16  of  the 
hogs,  and  a  hole  was  discovered  in  the  after  rake  above  the  usual 
water  line,  but  defendant  testified  that  when  the  voyage  was  com- 
menced the  scow  was  seaworthy,  the  finding  of  the  court  that  the 
portions  of  defendant's  answer  with  regard  to  the  navigation  of  the 
scow  and  compliance  with  the  laws  of  navigation  and  the  evidence 
with  regard  thereto  werb  immaterial^  was  error. 
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From  Multnomah:  Frank  M.  Calkins,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moobb. 

This  is  an  action  by  J.  W.  Sevier  and  0.  E.  Weed 
against  D.  Mitchell  to  recover  damages  for  the  loss  of 
property  while  in  transit.  The  complaint  charges  in 
effect:  That  at  all  times  stated  therein  the  plaintiffs 
were  and  are  partners.  That  the  defendant  is  the 
owner  of  the  launch  '  *  Olympic,  ^ '  and  engaged  in  towing 
for  hire.  That  about  January  8, 1913,  an  agreement  was 
entered  into  by  the  parties  hereto  whereby  the  defend- 
ant, in  consideration  of  $12.50,  thereafter  to  be  paid, 
imdertook  to  transport  71  hogs,  then  owned  by  and 
in  the  possession  of  the  plaintiffs,  from  their  farm  near 
Linton,  Multnomah  County,  Oregon,  to  the  North  Port- 
land Stockyards  in  that  county,  and  for  that  purpose 
he  would  furnish  a  safe  and  sound  barge  to  be  towed 
by  the  launch,  and  would  deliver  at  the  latter  place  the 
hogs  in  proper  condition.  That  the  defendant  failed 
to  perform  his  part  of  the  agreement,  in  that  he  deliv- 
ered only  55  hogs,  and  because  of  his  negligence  16  hogs 
were  drowned,  whereby  plaintiffs  were  damaged  in  the 
sum  of  $266.34,  for  which  judgment  was  demanded. 

The  answer  denied  the  material  averments  of  the 
complatint,  and  for  a  further  defense  alleged,  in  sub- 
stance, that  the  defendant  exercised  due  care  to  make 
the  launch  and  scow  seaworthy  in  all  respects ;  that  the 
tug  was  properly  manned,  suppUed  and  equipped,  and 
that  the  scow  would  likewise  have  been  provided  if 
S.  Verstan,  whom  the  plaintiffs  selected  as  their  agent 
to  care  for  the  hogs  and  who  was  in  control  of  the 
barge,  had  remained  thereon,  but  against  the  defend- 
ant's protest  he  deserted  that  vessel,  boarding  the  tug, 
and  refused  to  render  any  assistance  when  it  was  dis- 
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covered  that  the  scow  was  sinking.  That  the  loss  com- 
plained of  was  a  privation  arising  from  the  dangers 
of  navigable  waters,  from  the  inherent  propensities  of 
the  hogs  to  crowd  each  other,  thereby  sinking  the  after 
part  of  the  scow,  and  from  the  refusal  of  the  plaintiffs' 
agent  to  remain  on  the  barge  or  to  assist  in  rescuing 
the  animals. 

The  reply  denied  the  allegations  of  new  matter  in 
the  answer,  and  the  cause,  having  been  tried  without  a 
jury,  resulted  in  a  judgment  as  demanded  in  the  com- 
plaint^  and  the  defendant  appeals. 

Bevebsed.    Bbheabino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  Shepherd,  Mr.  Edward  J.  Clark  and  Mr, 
John  McNulty,  with  an  oral  argument  by  Mr,  Shepherd. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  E.  F.  Krueger,  Mr.  Hamilton  Johnston  and  Mr. 
Elmon  A.  Geneste,  with  an  oral  argument  by  Mr. 
Krueger. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  court. 

It  is  contended  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in  th^t  the 
initiatory  pleading  is  founded  on  the  charge  that  the 
defendant  was  a  common  carrier,  and  hence  an  insurer 
of  the  property  delivered  to  him  for  transportation. 
The  plaintiflFs'  counsel  admit  that  the  defendant  was 
a  private  carrier,  but  they  insist  that  for  his  failure 
to  deliver  the  property  in  the  same  condition  as  when 
received,  their  clients  had  the  right  to  elect  to  sue  in 
tort  for  the  negligence  or  upon  contract  for  a  breach 
thereof  which  latter  remedy  they  pursued. 
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1.  A  private  carrier  of  goods  is  governed  by  the 
law  applicable  to  ordinary  bailees:  Hutchinson,  Car. 
(3  ed.),  §  1 ;  Van  Zile,  Bail  &  Car.  (2  ed.),  §  402 ;  6  Cyc. 
364;  Collier  v.  Storage  S  Moving  Co.,  147  Mo.  App. 
700  (127  S.  W.  435). 

2.  Where  a  tort  has  been  committed  with  respect  to 
the  subject  matter  of  the  bailment,  the  bailor  may 
either  bring  an  action  for  the  tort,  or  waive  the  legal 
wrong  committed  upon  the  property  received  .and  sue 
for  a  breach  of  the  contract  of  bailment:  5  Cyc.  214; 
Harms  v.  City  of  New  Torkj  69  Misc.  Rep.  315  (125 
N.  Y.  Supp.  477).  Thus  in  Denman  v.  Chicago,  B.  S 
Q.  R.  Co.,  52  Neb.  140  (71  N.  W.  967),  the  complaint 
charged  that  pursuant  to  a  written  contract,  the  defend- 
ant undertook  to  transport  from  South  Omaha,  Ne- 
braska, to  Chicago,  Illinois,  100  cattle,  but  did  not 
perform  the  service  within  a  reasonable  time,  to  the 
plaintiff's  damage,  and  it  was  held  that  a  party  with 
whom  a  carrier  had  made  a  contract  to  transport  his 
property  might,  in  case  of  a  breach  of  the  agreement, 
elect  to  sue  for  the  damages  for  failure  to  perform  the 
public  duties  of  a  carrier,  or  he  might  waive  the  tort 
and  sue  for  a  breach  of  the  contract. 

3.  In  that  case  it  would  seem  that  the  defendant  was 
a  common  carrier.  In  the  case  at  bar  the  scow  having 
been  chartered  to  transport  the  plaintiffs'  property 
only,  the  defendant  as  the  owner  of  the  vessel  was  pro 
hac  vice  not  a  common  carrier:  1  Hutchinson,  Car. 
(3  ed.),  §  85;  Varhle  v.  Bigley,  14  Bush  (Ky.),  698  (29 
Am.  Eep.  435);  The  Dan  (D.  C),  40  Fed.  691;  The 
Rokeby  (D.  C.)  202  Fed.  322.  The  complaint  herein 
does  not  undertake  to  charge  the  defendant  as  an  in- 
surer, but  as  a  bailee,  and  is  sufficient  for  that  purpose. 

4.  It  is  maintained  that  the  testimony  disclosed  that 
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S.  Verstan  had  an  interest  with  the  plaintiffs  in  the 
hogs  that  were  drowned,  and,  not  having  been  made  a 
party,  the  complaint  is  insufficient  in  that  particular. 
It  does  not  appear  that  any  exception  on  that  ground 
was  taken  at  the  trial  in  the  lower  court,  and,  this  being 
so,  the  objection  of  want  of  parties  was  waived: 
Thompson  v.  Hibbs,  45  Or.  141  (76  Pac.  778.) 

5.  But,  however  this  may  be,  the  contention  is  with- 
out merit,  for  it  appears  from  a  transcript  of  the  evi- 
dence that  some  time  prior  to  their  shipment  these  hogs 
had  been  cared  for  by  Verstan,  who  furnished  their 
feed,  and  in  consideration  therefor  was  to  have  re- 
ceived the  value  of  one  third  of  their  increase  in  weight 
in  excess  of  125  pounds,  their  assumed  average  when  he 
received  them  from  the  plaintiffs.  **A  servant  or 
agent,"  says  a  text- writer,  ''engaged  in  the  business 
and  remunerated  by  a  share  of  the  profits  in  lieu  of 
salary  or  other  compensation  for  his  services  is  not  a 
partner*' :  22  Am.  &  Eng.  Ency.  Law  (2  ed.),  31. 

The  answer  having  set  forth  facts  as  a  defense,  pred- 
icated upon  Section  3  of  the  Harter  Act  (27  TJ.  S.  Stat. 
445,  c.  105,  U.  S.  Comp.  Stats.  1901,  p.  2946),  it  is  ar- 
gued that  the  loss  of  the  hogs  was  a  peril  arising  from 
the  dangers  of  the  Columbia  River,  a  navigable  stream, 
thereby  relieving  the  defendant  as  the  owner  of  the 
scow  from  all  liability  on  account  of  the  resulting  dam- 
ages, and,  such  being  the  case,  an  error  was  couMnitted 
in  rendering  the  judgment  against  him. 

The  section  of  the  act  referred  to  has  been  held  ap- 
plicable to  vessels  engaged  in  commerce  and  plying 
between  ports  of  the  United  States :  The  E.  A.  Shores, 
Jr.  (D.  C),  73  Fed.  432;  In  re  Piper  Aden  GoodaU  Go. 
(D.  C),  86  Fed.  670;  The  Nettie  Quill  (D.  C),  124  Fed. 
667.    A  practice  sprang  up  in  England  of  inserting  in 
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contracts  for  transporting  commodities  by  water  a 
clause  as  follows : 

*'Any  question  arising  under  this  bill  of  lading  to  be 
settled  according  to  the  laws  of  the  flag  of  the  vessel 
carrying  the  goods":  Tfce  Victory  (D.  C),  63  Fed.  631; 
The  Glenmavis  (D.  C),  69  Fed,  472. 

Most  of  the  foreign  commerce  by  water  is  carried  by 
English  vessels.  Under  the  decisions  of  the  courts  of 
that  country  a  stipulation  in  a  bill  of  lading,  exempting 
the  ship  and  her  owners  from  liability  on  account  of 
negligence,  is  upheld,  while  such  a  provision  is  deter- 
mined to  be  unenforceable  by  the  courts  of  the  United 
States  whereby  the  shipping  of  the  latter  country  was 
by  such  divergent  procedure  placed  at  a  great  dis- 
advantage. In  order  to  modify  the  relations  pre- 
viously existing  between  the  vessel  and  her  cargo,  the 
Harter  Act  was  adopted :  The  Delaware,  161  U.  S.  459 
(40  L.  Ed.  771,  16  Sup.  Ct.  Rep.  516).  '* Plainly  the 
main  purposes  of  this  act,"  says  Mr.  Justice  Shibas  in 
referring  to  the  enactment  in  the  case  of  The  Irrawaddy, 
171  U.  S.  187  (43  L.  Ed.  130,  18  Sup.  Ct.  Rep.  831), 
**  were  to  relieve  the  ship  owner  from  liability  for  latent 
defects,  not  discoverable  by  the  utmost  care  and  dili- 
gence, and,  in  event  that  he  has  exercised  due  diligence 
to  make  his  vessel  seaworthy,  to  exempt  him  and  the 
ship  from  responsibility  for  damage  or  loss  resulting 
from  faults  or  errors  in  navigation  or  in  the  manage- 
ment of  the  vessel." 

6.  As  the  design  of  the  law  was  to  aid  ships  sailing 
under  the  flag  of  the  United  States,  particularly  when 
engaged  in  the  foreign  trade,  it  would  seem  that  the 
provisions  of  the  enactment  were  applicable  only  to 
duly  registered  vessels.  But,  however  this  may  be,  it 
will  be  assumed,  in  the  absence  of  any  evidence  on  the 
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subject,  that  the  scow  used  in  transporting  the  plain- 
tiffs'  hogs  was  of  sufficient  capacity  to  authorize  the 
defendant,  as  the  owner  thereof,  to  interpose  the  de- 
fense which  the  Harter  Act  affords. 

7.  Under  Section  9  of  the  Judiciary  Act  of  September 
24,  1789  (1  U.  S.  Stat.  76),  state  and  federal  courts 
have  concurrent  jurisdiction  of  causes  of  actions  in  ad- 
miralty, where  only  a  common-law  remedy  in  personam 
is  sought :  Bohannan  v.  Hammon,  42  Cal.  227 ;  Home 
Ins.  Co.  V.  Northwestern  Packet  Co.,  32  Iowa,  223  (7 
Am.  Rep.  183) ;  Brown  v.  Gilmore,  92  Pa.  40;  Chase  v. 
American  Steamboat  Co.,  9  R.  I.  419  (11  Am.  Rep. 
274);  Leon  v.  Galceran,  78  U.  S.  (11  Wall.)  188  (24 
L.  Ed.  74) ;  Ransberry  v.  North  American  T.  <£  T.  Co., 
22  Wash.  476  (61  Pac.  154) ;  John  Meunier  Gun  Co.  v. 
Lehigh  Valley  T.  Co.,  123  Wis.  143  (101  N.  W.  386). 
The  right  of  the  plaintiffs  thus  to  select  the  forum  can- 
not prevent  the  defendant  from  setting  forth  in  his  an- 
swer and  establishing  at  the  trial  in  the  state  court  the 
defense  of  nonliability,  in  that  the  loss  complained  of 
arose  from  the  alleged  dangers  of  the  Columbia  River, 
a  navigable  stream. 

8.  The  testimony  on  this  branch  of  the  case  shows 
that  the  hogs  were  driven  on  the  deck  of  the  scow, 
where  they  were  retained  by  a  fence  put  up  along  the 
sides  and  at  the  ends  of  the  vessel.  In  order  to  keep 
these  animals  together  another  section  of  fence  was  set 
up  athwart  the  deck,  and,  being  moved  to  the  proper 
place,  was  lashed  to  the  side  fences.  The  scow  thus 
loaded  was  towed  behind  the  launch  by  a  line  about  80 
feet  in  length.  Leaving  Linton  late  in  the  afternoon 
of  a  stormy  day  the  tug  and  tow  proceeded  down  the 
Willamette  River  to  the  Columbia  and  thence  up  the 
latter  stream,  where  a  high  wind  was  encountered,  pro- 
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ducing  a  heavy  swell.  The  waves  tossing  the  scow 
caused  the  hogs  to  crowd  aft,  and  the  vessel,  beginning 
to  sink,  was  hastily  towed  in  the  darkness  to  the  bank 
where,  the  bow  striking,  the  stem  settled,  drowning  16 
of  the  hogs  in  the  pen  formed  by  the  fencing.  After 
the  scow  was  raised  a  hole  was  discovered  in  the  after 
rake  above  the  usual  water  line.  When  this  puncture 
was  made  does  not  appear  from  the  evidence.  The  de- 
fendant testified  that  when  the  voyage  was  commenced 
the  scow  ^was  seaworthy.  This  sworn  declaration 
amounts  to  nothing  more  than  a  conclusion,  and  is  in- 
sufficient, under  the  practice  prevailing  in  this  state, 
for  this  court  definitely  to  say  that  he  was  blameless  or 
to  declare  that  the  injury  to  the  vessel,  which  undoubt- 
edly was  the  proximate  cause  of  the  loss,  resulted  from 
the  dangers  incident  to  navigable  waters.  Based  on 
such  defense  and  the  testimony  adverted  to,  the  court 
made  a  finding  which  reads : 

*'That  those  portions  of  defendant's  further  and 
separate  answer  with  regard  to  the  navigation  of  said 
launch  and  barge  and  compliance  with  the  laws  of  navi- 
gation, and  the  evidence  with  regard  to  said  matters, 
are  inmiaterial  and  irrelevant  to  a  decision  of  the  is- 
sues in  this  cause." 

An  exception  to  this  finding  was  taken.  We  consider 
such  issue  very  material,  and  a  finding  should  have 
been  made  thereon.  A  transcript  of  the  entire  testi- 
mony given  at  the  trial  is  before  us,  but  the  defense  as 
to  whether  or  not  the  scow  was  free  from  defects  when 
the  hogs  were  placed  aboard  is  a  question  depending 
largely  on  circumstantial  evidence,  and,  this  being  so, 
the  decision  in  Taffe  v.  Smyth,  62  Or.  227  (125  Pac. 
308),  is  not  controlling:  State  v.  Rader,  62  Or.  37  (124 
Pac  195) ;  Witt  v.  Campbell'Lakm  Segar  Co.,  66  Or. 
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144  (134  Pac.  316) ;  Frederick  A  Nelson  v.  Bard,  66  Or. 
259  (134  Pac.  318).  For  the  failure  to  make  the  find- 
ing upon  the  issues  referred  to,  the  judgment  is  re- 
versed and  the  cause  remanded,  for  such  further  pro- 
ceedings as  may  be  necessary,  not  inconsistent  with 
this  opinion.  Bevebsed.    Beheabing  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bubnett 
and  Mb.  Justice  Bamsey  concur. 


Vrgued  July  3,  affirmed  July  31,  rehearing  denied  October  6,  1914. 

CHAPMAN  V.  FIEST  NAT,  BANK. 

(143  Pac.  630.) 

Banks  and  Banking — ^Functions  and  Dealings— B«lation  With  Deposi- 
tors. 

1.  If  money  is  left  with  a  bank  to  be  loaned,  the  bank  is  an  agent, 
and  not  a  debtor  to  the  depositor,  and  if  the  bank  lends  the  money 
in  good  faith  and  exercises  due  care,  it  is  not  liable  in  ease  of  a  loss. 

[As  to  what  transactions  deemed  to  be  deposits,  and  the  con- 
trol of  equity  over  them,  see  note  in  57  Am.  Rep.  97.] 

Banks  and  Banking — Functions  and  Dealings — ^Btiation  Witk  Deposi- 
tors. 

2.  Where  a  bank  depositor  requests  that  a  loan  be  effected  of 
money  already  on.  deposit,  the  honoring  of  a  memorandum  check  bear- 
ing the  name  of  the  depositor,  as  signed  by  the  bank  president,  makes 
the  act  of  the  president  in  withdrawing  the  money  the  act  of  the 
bank  itself. 

Banks  and  Banking— Functions  and  Dealings— Deposits — ^Instmctions 
by  Depositor. 

3.  The  declaration  of  a  depositor  to  the  bank  president  that  he 
would  not  need  all  the  money  in  the  bank,  and  if  the  president  would 
loan  it  he  wanted  him  to  do  so,  did  not  authorize  the  president  to  sign 
to  a  memorandum  check  the  name  of  the  depositor  and  contemporane- 
ously appropriate  the  money  to  his  own  private  use. 

Banks  and  Banking — ^Authority  of  Officers — ^Ratification. 

4.  The  act  of  a  bank  president  in  appropriating  to  his  private  use 
money  which  a  depositor  has  authorized  him  to  loan  is  not  ratified| 
where  the  essential  facts  are  not  made  known  to  the  depositor. 
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From  Douglas:  James  W.  Hamilton,  Judge* 

This  is  an  action  by  W.  E.  Chapman  against  the 
First  National  Bank  of  Roseburg,  in  which  judgment 
was  rendered  in  favor  of  plaintiff,  and  defendant  ap- 
peals. Affirmed.     Behearino  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Carl  E.  Wimberly. 

Department  2.  Mr.  Justice  McNary  delivered  the 
opinion  of  the  court. 

This  is  an  action  to  recover  a  deposit  of  $600.  Dur- 
ing the  time  covered  by  the  transaction  defendant  was 
a  corporation  engaged  in  banking,  having  its  place  of 
business  at  Eoseburg.  Plaintiff  avows  that  between 
the  months  of  October,  1909,  and  January,  1911,  he  de- 
posited with  defendant,  for  his  own  use,  benefit  and 
account,  the  sum  of  $782.05,  and  that  during  the  inter- 
vening time,  he  withdrew  from  the  bank  $182.05,  leav- 
ing a  balance  of  $600,  which  defendant  refuses  to  pay. 
Defendant  in  its  answer  denies  the  indebtedness  and 
alleges:  ''That  the  plaintiff  withdrew  from  said  bank 
the  total  sum  of  his  deposits  therein,  to  wit,  $782.05. ' ' 
Plaintiff 's  reply,  in  legal  effect,  consists  of  a  reaffirma- 
tion of  the  matters  asserted  in  his  complaint.  At  the 
conclusion  of  the  testimony  offered  by  defendant,  the 
trial  judge,  in  response  to  a  motion  interposed  by  coun- 
sel for  plaintiff,  directed  the  jury  to  return  a  verdict 
in  favor  of  plaintiff  for  the  full  amount  demanded. 
Crystallized,  the  assignments   of  error  present   but 

one  grievance;  namely,  that  the  trial  court  committed 
a  legal  wrong  in  allowing  plaintiff's  motion  for  a 
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directed  verdict.  Having  the  laboring  oar,  defendant 
offered  in  evidence  a  deposition  of  T.  E.  Sheridan, 
president  of  the  bank,  through  whom  the  transaction 
occurred.  After  being  asked  if  plaintiff  said  anything 
about  the  money  on  deposit  with  the  bank,  the  witness 
said: 

**He  told  me  that  he  did  not  need  all  the  money  in 
the  bank,  and  if  I  could  loan  it,  naming  the  amount — ^I 
cannot  just  now  remember  how  much — that  he  wanted 
me  to  do  so. 

**Q.  What  did  you  do  with  the  money! 

*  *  A.  I  took  it  and  placed  my  note  in  an  envelope  and 
addressed  it  in  his  name  and  put  it  in  the  letter  ^  C '  in 
the  bank  vault,  just  as  I  did  for  others  for  whom  I 
made  loans. 

^ '  Q.  Did  the  plaintiff  know  that  you  had  loaned  his 
money  for  him  prior  to  May  1,  1913  T 

**  A.  Yes ;  for  he  asked  me  when  we  were  in  the  First 
National  Bank  Building,  and  after  we  removed  to  the 
Douglas  County  National  Bank  Building  he  came  in 
and  asked  me  two  or  three  times  if  I  had  collected  the 
interest  on  his  money.  I  told  him,  *No,*  but  I  would 
get  it  for  him.  *  * 

The  witness  further  deposed  that  the  plaintiff  made 
no  objection  to  the  loan,  but  appeared  satisfied  when 
told  that  the  money  would  draw  interest.  Defend- 
ant's evidence  further  reveals  the  fact  that  the  presi- 
dent of  the  bank  drew  the  money  by  means  of  a 
memorandum  check  to  which  he  signed  plaintiff's 
name,  appending  thereunder  the  letter  **T,''  which  is 
the  first  initial  of  his  name. 

On  behalf  of  defendant,  S.  A.  Sanford  was  called  as 
a  witness,  and  declares  that  he  was  cashier  of  the  bank 
during  the  time  covered  by  the  controversy,  and  in 
•answer  to  the  question,  *'Do  you  know  what  was  done 
with  the  money f  said: 
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**  Yes ;  it  was  loaned  to  Mr.  Sheridan. 

*  *  Q.  Now  you  may  state  whether  or  hot  any  evidence 
of  that  loan  was  given  by  Mr.  Sheridan. 

**A.  The  note  of  Mr.  Sheridan  for  $600  in  an  en- 
velope. *  * 

**Q.  Who  had  control  of  that  envelope  in  which  that 
note  of  $600  was  placed  T  Where  was  it,  in  the  First 
National  Bank? 

**A.  It  was  in  a  pigeonhole  where  we  file  all  of  our 
customers'  papers  under  the  letter  *C/ 

**Q.  Who  had  control  of  itt 

**A.  It  was  placed  in  the  bank." 

Mr.  Sanford  further  stated  that  as  cashier  of  the 
bank,  he  did  not  pay  the  money  over  to  the  president 
on  the  memorandum  check,  and  that  l^e  had  no  knowl- 
edge of  the  payment  of  the  money  until  a  few  months 
prior  to  the  institution  of  the  action,  when  plaintiff 
presented  a  check  drawn  against  the  deposit  and  de- 
manded payment  thereof.  As  a  concluding  witness, 
Mr.  Harry  Stapleton,  testified  that  he  was  clerk  in  the 
bank  at  the  time  of  the  proceedings  in  question,  and 
that  he  talked  with  plaintiff  more  than  a  year  after  the 
occurrence,  and  that  plaintiff  inquired  concerning  the 
return  of  Mr.  Sheridan,  and  said  that  **he  [Sheridan] 
had  some  of  his  money,  and  he  did  not  have  anything 
to  show  for  it."  On  cross-examination  the  witness 
said:  ** Plaintiff  did  not  say  that  Sheridan  had  bor- 
rowed the  money  from  him. '  *  Upon  this  state  of  the 
record,  the  Circuit  Court  directed  a  verdict  in  favor  of 
plaintiff. 

1.  The  touchstone  by  which  we  determine  the  lia- 
bility of  the  defendant  is  the  legal  effect  of  the  acts  of 
the  president  of  the  defendant  bank.  Therefore  the 
matter  of  greatest  import  in  this  case  is  the  location 
of  the  boundary  between  individual  liability  and  cor- 
porate responsibility.    Was  the  transaction  merely  a 
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private  affair  of  Mr.  Sheridan,  the  president  of  the 
bank,  or  was  his  act  that  of  the  bankt  The  doctrine  is 
proverbial  that,  if  money  is  left  with  a  bank  to  be 
loaned,  the  bank  is  an  agent  of,  and  not  a  debtor  to,  the 
depositor,  but,  if  the  bank  lends  the  money  in  good 
faith  and  exercises  due  care,  it  is  not  liable  to  the  cus- 
tomer in  the  event  of  a  pecuniary  loss:  5  Cyc.  524; 
Squires  v.  Monmouth  First  Nat,  Bank^  59  111.  App.  134. 
2.  In  this  case  all  admit  that  the  money  was  on  de- 
posit with  the  defendant  bank  at  the  time  plaintiff 
requested  that  a  **loan**  be  effected,  thereby  creating 
the  relation  between  the  parties  litigant  of  debtor  and 
creditor.  The  money  being  on  deposit  at  the  time 
of  its  appropriation  by  the  president,  the  board  of 
directors,  as  the  *'mind'*  of  the  corporation,  having  a 
general  superintendency  over  and  the  management 
of  the  business  affairs  and  transactions  of  the 
bank,  was  bound  to  know  of  the  relation  existing 
between  plaintiff  and  defendant  and  the  incidental 
duties  flowing  therefrom.  So  defendant,  in  honoring 
the  memorandum  check  bearing  the  name  of  plain- 
tiff  as  signed  by  Sheridan,  president  of  the  bank, 
made  the  act  of  the  president  the  act  of  itself.  If 
Sheridan  had  converted  the  money  without  the  bank 
having  received  it  or  without  credit  being  given  to 
plaintiff  on  its  books,  the  bank  would  not  then  be 
liable.  But  when  it  receives  funds  which  go  into  the 
bank,  it  is  chargeable  with  all  the  knowledge  possessed 
by  the  president,  and  is  liable  for  any  misappropria- 
tion by  that  officer.  The  testimony  produced  on  behalf 
of  defendant  further  shows  that  the  note  of  the 
president  executed  as  evidence  of  the  withdrawals  of 
the  deposit  was  placed  in  a  **  pigeonhole "  where  were 
filed  the  papers  of  other  customers  of  the  bank. 
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3.  Surely  the  declaration  of  the  depositor  to  the 
president  of  the  bank  **that  he  did  not  need  all  the 
money  in  the  bank,  and  if  the  president  would  loan  it 
that  he  wanted  him  to  do  so/'  would  not  be  authority 
sufficient  for  the  president  to  sign  to  a  memorandum 
check  the  name  of  the  depositor  and  contempo- 
raneously appropriate  the  money  to  his  own  private 
use. 

4.  Had  the  character  of  the  loan  been  unbosomed 
to  plaintiff,  a  failure  to  repudiate  the  transaction  may 
have  constituted  a  ratification ;  yet  no  principle  of  law 
is  better  settled  than  that  the  ratification  of  an  act  of 
an  agent  previously  unauthorized  must,  in  order  to 
bind  the  principal,  be  with  full  knowledge  of  all  ma- 
terial facts.  If  the  essential  facts  are  either  sup- 
pressed or  unknown,  the  ratification  is  treated  as 
invalid,  because  founded  in  mistake  or  fraud:  Valley 
Bank  of  Phoenix  v.  Brown,  9  Ariz.  311  (83  Pac.  362) ; 
Owings  v.  Hull,  9  Pet.  607  (9  L.  Ed.  246) ;  Combs  v. 
Scott,  12  Allen  (Mass.),  493.  In  this  case  ratification 
is  neither  pleaded  nor  proven.  We  think  that,  where 
a  person  occupying  the  position  of  president  of  a  bank 
appropriates  money  on  deposit  to  his  use,  that  the 
knowledge  of  the  officer  should  be  treated  as  that  of  the 
bank,  and  that  the  bank  is  liable  to  the  depositor  there- 
for; otherwise  those  dealing  with  the  bank  would  be 
remediless  in  case  of  fraud  or  misappropriation  on  the 
part  of  an  officer:  Smith  v.  Anderson,  57  Hun,  72  (10 
N.  Y.  Supp.  278) ;  To^un  of  Concord  v.  Concord  Bank, 
16  N.  H.  26;  1  Michie,  Banks  and  Banking,  §  112. 

The  judgment  must  be  affirmed. 

Affirmed.    Beheabing  Denied. 

Mr.  Chief  Justice  McBbide^  Mb.  Justice  Eakin  and 

Mb.  Justice  Bean  concur. 
7a  Or.— sa 
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BUBNESS  V.  HONEYMAN  HARDWARE  CO- 

(143  Pae.  641.) 

Mecbaolcs'  LlenB— Enforcement— Jiirlsdletioii^^Bet«ntion  for  Ck>miH«te 
BeUef. 

1.  In  a  suit  against  an  owner  and  contractor  to  enforce  a  mechan- 
ic's lien,  though  the  right  to  the  lien  was  denied,  the  court  properly 
retained  equitable  jurisdiction  to  enforce  plaintiff's  claim  against  a 
fund  in  the  hands  of  the  owner  due  the  contractor. 

Medumics'  Ll6n»--Enf orcement — ^Pleading    and    Proof— Amount    of 
BacoTery. 

2.  In  a  suit  to  enforce  a  mechanic's  lien,  where  the  complaint  al- 
leges the  value  of  labor  and  material  at  a  certain  sum,  which  is  not 
denied,  though  the  authority  of  the  plaintiff  to  furnish  the  labor  and 
material  is  questioned,  the  claim,  if  allowed,  must  be  granted  in  the 
full  amount  alleged. 

[As  to  effect  of  filing  mechanic's  lien  for  more  than  is  due,  see 
note  in  Ann.  Cas.  19141),  988.] 

From  Multnomah :  George  N.  Davis^  Judge. 

Department  2.     Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  by  D.  T.  Bumess,  doing  business  under 
the  name  and  style  of  Bumess  &  Martin,  against  the 
Honeyman  Hardware  Company  and  the  Portland  Tool 
Works,  to  foreclose  a  mechanic's  lien.  Honeyman 
Hardware  Company  was  the  owner  of  the  lots,  and  by 
its  agent,  Hurley-Mason  Company,  contracted  with  the 
defendant  Portland  Tool  Works  for  the  construction 
and  completion  of  the  marquise  thereon,  in  which  it 
was  provided  that  it  was  to  be  bound  by  no  claims  for 
bills  for  any  changes  in  construction,  or  for  any  claim 
or  bill  for  extra  labor,  time  or  material,  unless  said 
changes  and  said  extras  should  be  first  ordered  in 
writing  by  said  owner  or  its  agent.  A  portion  of  the 
construction  of  said  marquise,  to  wit,  all  of  the  sheet 
metal  work  thereon,  the  furnishing  of  the  material,  the 
fabrication  thereof  into  forms,  members  and  molds, 
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and  putting  the  same  into  place,  was  sublet  by  the  said 
Portland  Tool  Works  to  the  plaintiff.  Plaintiff's  bill 
sued  for  in  this  case  was  for  extra  material  and  labor 
made  necessary  on  account  of  changes  made  by  the 
Portland  Tool  Works  in  the  said  marquise  and  addi- 
tions thereto,  which  were  made  without  instructions 
from  the  owner  in  writing;  said  extra  work  and  ma- 
terial being  of  the  reasonable  value  of  $354.75.  The 
amount  of  the  original  contract  price  for  said  work 
was  paid  to  plaintiff,  but  defendants  refused  to  pay 
for  the  said  extra  work  and  material.  The  plaintiff 
duly  filed  a  mechanic's  Uen  for  the  amount  of  said 
extra  work  and  material,  and  brings  this  suit  to  fore- 
close the  same  against  the  Honeyman  Hardware  Com- 
pany and  the  Portland  Tool  Works.  In  addition  to  the 
lien  set  up,  plaintiff  alleges  that  there  was  in  the  hands 
of  the  Honeyman  Hardware  Company  the  sum  of 
$1,100  due  to  the  defendant  Portland  Tool  Works  on 
said  contract,  and  asks  that  the  same  be  applied  upon 
plaintiff's  claim.  The  court  found  in  favor  of  the 
plaintiff  in  the  sum  of  $250,  and  held  that  he  had  no 
lien  against  the  Honeyman  Hardware  Company,  but 
ordered  that  it  retain  out  of  the  moneys  due  the  Port- 
land Tool  Works  the  said  sum  and  pay  the  same  to  the 
plaintiff.  A  decree  in  favor  of  the  plaintiff  was 
rendered  thereon,  and  both  the  Portland  Tool  Works 
and  plaintiff  appeal. 

Modified.    Behsarinq  Denied. 

For  appellant  Portland  Tool  Works  there  was  a 
brief  and  an  oral  argument  by  Mr.  W.  J.  Makelim. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs,  Sears  d  Benedict,  with  an  oral  argument  by 
Mr.  O.  A.  Benedict. 
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Mb.  Justigb  Eakin  delivered  the  opinion  of  the 
court. 

1.  There  are  a  number  of  errors  set  out  in  the  as- 
signments, but  they  relate  largely  to  matters  admitted 
in  the  pleadings,  which  we  need  not  notice  at  this  time. 
Defendant  the  Portland  Tool  Works  presents  but  one 
question,  namely,  whether  the  court  erred  in  rendering 
judgment  against  the  defendant  Portland  Tool  Works 
after  the  plaintiff  had  failed  to  establish  his  right  to  a 
lien,  or  any  other  equitable  relief.  The  defendant  insists 
that  there  is  no  equity  in  plaintiff's  favor,  and  urges  the 
case  from  that  standpoint ;  but  there  was  in  the  case  a 
special  fund  from  which  plaintiff  was  entitled  to  pay- 
ment, and  in  equity  he  had  the  right  to  look  to  that 
fund.  The  decree  is  not  only  for  the  judgment,  but  it 
directs  that  the  Honeyman  Hardware  Company  retain 
and  pay  out  of  funds  in  its  hands  the  amount  of  said 
bill  due  the  Portland  Tool  Works.  This  was  a  matter 
of  equitable  cognizance,  and  the  court  had  a  right  to 
retain  jurisdiction  for  the  purpose  of  reaching  that 
fund. 

2.  As  to  the  cross-appeal,  it  involves  a  question  of 
fact,  and  the  court  has  found  that  the  reasonable  value 
of  the  additional  labor  and  material  is  $250.  The  al- 
legation of  the  complaint  in  relation  thereto  is  that  the 
value  of  said  material  and  labor  is  $354.75,  and  is  not 
denied  by  the  answer.  Only  the  authority  of  the  plain- 
tiff to  furnish  the  same  is  questioned,  and  not  the 
amount  thereof,  and,  when  allowed,  must  be  granted 
in  the  full  amount  alleged. 

Finding  of  fact  No.  8  will  be  modified,  by  changing 
the  $250,  the  amount  of  the  bill,  to  $354.75,  and  the  first 
conclusion  of  law  modified,  by  making  the  $250,  the 
amount  of  the  claim  allowed,  $354.75. 
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The  decree  will  be  modified  accordingly,  and  the 
appeal  of  the  defendant  Portland  Tool  Works  will  be 
disallowed.  Modified.    Behsabinq  Denied. 

Mr.  Chief  Justice  MgBride,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Argaed  Jnlj  20,  affirmed  September  8,  rehearing  denied  October  6, 

1914. 

STATE  V.  GEAB.* 

(143  Pac.  890.) 

Intozlcatlxig  Liqnora — Offenses— PerBonal  Liability— Agent  for  Bnyor 
— 'Trinclpal." 

1.  Under  Section  2142,  L.  O.  L.,  making  it  a  misdemeanor  for  anj 
person  to  sell,  give  or  cause  to  be  sold  or  given  any  intoxicating  liquor 
to  a  minor,  and  Section  2370,  providing  that  all  persons  concerned  in 
the  commission  of  a  crime,,  whether  they  directly  commit  the  act  or 
aid  and  abet  in  its  commission,  though  not  present,  are  principals,  one 
who,  at  the  request  of  a  minor,  went  to  a  saloon  and  bought  beer  with 
the  minor's  money  and  brought  it  back  to  the  minor  violates  Section 
2142. 

[As  to  sale  of  intoxicating  liquors  to  minors,  see  notes  in  51  Am. 
Bep.  322;  28  Am.  St.  Bep.  707. J 

Prom  Coos :  John  S.  Coke,  Jndge. 

The  defendant  A.  E.  Gear  and  one  Jesse  Dalrymple 
were  convicted  of  selling  intoxicating  liquor  to  a  minor, 
and  the  defendant  Dalrymple  appeals.  The  facts  as 
far  as  material  herein  are  set  forth  in  the  opinion  of 
the  court.  Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Tom  T.  Bennett 

*0n  the  question  whether  one  who  obtains  liquor  for  and  delivers  it 
to  another,  using  the  latter's  money,  is  guilty  of  selling  the  same,  see 
note  in  24  L.  B.  A.  (N.  8.)  268  and  28  L.  B.  A.  (N.  S.)  334. 

BBPOsnoL 
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For  the  State  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Lawrence  A.  Liljeqvist,  District  Attorney. 

Department  1.  Mr.  Justice  Bubnett  delivered  the 
opinion  of  the  court. 

There  is  no  material  dispute  about  the  facts  in- 
volved. The  defendant  was  a  cook  and  waiter  in  a 
Marshfield  restaurant.  The  minor,  Carter,  went  there 
in  company  with  other  minors  for  a  supper.  At 
Carter's  request,  and  with  his  money,  the  defendant 
went  out  of  the  restaurant  and  into  a  near-by  liquor 
saloon,  not  connected  with  the  eating-house,  and  there 
bought  some  beer,  for  which  he  paid  with  the  money 
furnished  by  Carter.  He  then  carried  the  liquor  back 
to  the  restaurant  and  delivered  it  to  Carter,  who  there 
drank  it.  It  does  not  appear  that  Carter  knew  who 
sold  the  beer  to  Dalrymple,  nor  that  the  saloon-keeper 
knew  or  had  any  reason  to  know  that  the  beer  was  in- 
tended for  a  minor.  In  short,  the  defendant  was  the 
only  one  known  to  either  the  buyer  or  the  seller.  He 
was  a  go-betweeii. 

The  court  refused  to  instruct  the  jury  as  requested 
by  the  defendant,  in  substance,  that  if  he  only  acted  as 
agent  or  messenger  for  Carter  in  procuring  the  liquor, 
the  verdict  must  be  not  guilty,  and  that  unless  the 
saloon-keeper  knew  or  had  reason  to  know  that  it  was 
a  minor  who  was  buying  the  beer  through  Dalrymple 
as  his  agent,  the  seller  would  not  be  guilty,  with  the 
consequence  that  the  defendant  must  be  acquitted.  In 
other  words,  the  defendant's  theory  was  that  the  bar- 
tender's culpability  must  be  first  established  before  a 
verdict  could  be  returned  against  Dalrymple.  On  the 
contrary,  the  court  said  to  the  jury: 

**It  is  not  necessary  for  the  state  to  prove  that  the 
proprietors  or  their  agents  of  the  Blanco  bar  knew  or 
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Lad  reason  to  know  that  the  beer  was  intended  for  a 
minor.  * ' 

It  is  stated  in  Section  2142,  L.  0.  L. : 

**If  any  person  shall  sell,  give  or  cause  to  be  sold  or 
given  any  intoxicating  liquor  to  any  minor  in  this  state 
•  *  such  person  shall  be  deemed  guilty  of  a  misde- 
meanor. •  •  '* 

Section  2370,  L.  0.  L.,  reads  tbus: 

**A11  persons  concerned  in  the  commission  of  a 
crime,  whether  it  be  felony  or  misdemeanor,  and 
whether  they  directly  commit  the  act  constituting  the 
crime,  or  aid  and  abet  in  its  commission,  though  not 
present,  are  principals,  and  to  be  tried  and  punished  as 
such. ' ' 

From  the  standpoint  of  mere  statistics,  it  must  be 
admitted  that  the  greater  number  of  precedents  states 
the  rule  to  be  that  the  act  of  the  defendant  as  described 
above  does  not  render  him  amenable  to  the  charge  of 
selling  liquor  to  a  minor.  Most  of  them,  however,  are 
mere  dicta,  and  almost  without  exception  leave  out  of 
view  the  principle  embodied  in  Section  2370  already 
quoted.  Taking  that  section  into  account,  the  common- 
sense  application  of  it  to  the  admitted  facts  in  this 
instance  makes  it  plain  that  the  defendant  was  a  crim- 
inal principal  in  a  transaction  whereby,  for  a  money 
consideration  paid  by  the  buyer,  a  minor,  the  property 
in  some  intoxicating  liquor  was  transferred  from  the 
seller,  the  saloon-keeper,  to  the  minor.  In  short,  a 
sale  of  intoxicating  liquor  to  a  minor  took  place,  and 
without  the  assistance  rendered  by  the  defendant  to  the 
seller  the  sale  would  not  have  been  accomplished. 
Knowing  the  full  scope  and  purpose  of  the  transaction, 
the  defendant  did  for  the  seller  an  act  essential  to  the 
completion  of  the  sale,  to  wit,  delivery  of  the  property 
to  the  buyer.    The  action  of  the  defendant  in  the  mat- 
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ter  was  aiding  and  abetting  the  commission  of  a  crime 
in  every  sense  of  the  word.  He  was  himself  a  prin- 
cipal within  the  meaning  of  the  statute,  and  his  gnilt 
does  not  depend  upon  that  of  any  other  person.  His 
own  conduct  connects  him  as  a  principal  actor  in  what 
the  law  forbids  as  a  misdemeanor,  and  he  cannot  right- 
fully escape  on  the  plea  of  agency.  The  significations 
of  principal  and  agent  and  accessory  are  technical,  yet 
negligible,  refinements  in  such  a  case  with  which  our 
statute  has  wisely  dispensed.  A  parallel  case  is  that 
of  Wortham  v.  State,  80  Miss.  205  (32  South.  51),  in 
which  Mr.  Justice  Terbal  said: 

''In  every  case  there  is  a  seller  as  well  as  a  buyer, 
and  a  delivery  of  the  whisky  sold  is  an  essential  and 
necessary  act  of  the  seller  to  constitute  criminality. 
The  seller  here,  whoever  he  was,  took  the  hand  of 
Wortham  to  make  a  delivery  of  the  whisky  to  Thames, 
and  Wortham,  whatever  his  intention  was,  and  how- 
ever his  connection  with  the  matter  arose,  became  a 
participant  with  the  owner  of  the  whisky  in  the  sale  of 
it  to  Thames.  The  essential  fact  of  delivery  was  the 
sole  act  of  Wortham.  And  as  in  misdemeanors,  all 
persons  who  participated  in  doing  any  of  the  acts  con- 
stituting elements  of  crime  are,  in  law,  guilty  as  prin- 
cipals, Wortham  may  not  deny  responsibility  for  his 
part  in  this  transaction.  Wortham  was  not  the  agent 
of  Thames  in  the  purchase  of  the  whisky.  There  are 
no  agents  in  the  violation  of  law.  Whatever  acts,  being 
the  elements  of  crime,  are  done  by  anyone,  are  done  by 
such  one  as  principal,  and  not  as  agent.  No  one  of  the 
participants  in  crime  is  guilty  because  of  a  relation 
of  agency  to  any  of  the  other  persons,  but  each  is  guilty 
because  his  act  is  a  necessary  part  of  the  whole  crime. 
Wortham  was  not  the  agent  of  Thames,  because  agency 
is  not  predicable  of  crime;  but  his  act,  in  respect  to 
both  the  seller  and  Thames,  is  that  of  a  principal  actor. 
In  respect  to  what  was  done  at  the  instance  of  Thames, 
there  is  no  culpability;  but  in  respect  to  the  delivery 
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of  the  whisky  for  the  seller  to  Thames,  the  act  was  that 
of  Wortham  as  a  principal. ' ' 

See,  also,  Foster  v.  State,  45  Ark.  361;  Hunter  v. 
State,  60  Ark.  312.  (30  S.  W.  42) ;  Buchanan  v.  State,  4 
Okl.  Cr.  645  (112  Pac.  32,  36  L.  R.  A.  (N.  S.)  83) ;  Met- 
calf  V.  State  (Okl.),  133  Pac.  1130;  Dale  v.  State,  90 
Ark.  579  (120  S.  W.  389);  Tucker  v.  State,  110  Ark. 
633  (162  S.  W.  1086). 

If  the  purveyor  of  liquor  to  boys  can  escape  on  the 
subterfuge  that  he  was  their  agent,  drunkenness  of 
minors  had  as  well  be  canonized  and  the  statute  re- 
pealed. 

Finding  no  error  in  the  record,  the  judgment  of  the 
Circuit  Court  is  affirmed. 

Affibmed.    Beheabing  Denied. 

Mb.  Chief  Justice  MgBbide^  Me.  Justice  Moobe  and 
Mb.  Justice  Bamsey  concur. 


Argued  July  18,  reyersed  September  8,  rebearing  denied  October  8, 

1914. 

CABBUTHEBS  v.  ASTOBIA. 

(143  Pac.  899,  1106.) 
ON  MOTION  TO  DISMISS. 

mjnnctKm — ^ProceedlngB  to  Procure— Parties. 

1.  In  a  suit  to  enjoin  the  enforcement  of  an  ordinance  authorizing 
payment  of  warrants,  issued  against  a  prospective  special  fund,  from 
the  general  fund  of  a  city,  the  warrant-holders  are  not  necessary 
parties. 

[As  to  injunction  against  enforcement  of  void  municipal  ordi- 
nance, see  note  in  118  Am.  SK.  Bep.  372.] 

Appeal  and  Error— Biglit  to  Sevlow. 

2.  In  a  suit  to  enjoin  enforcement  of  an  ordinance  authorizing 
payment  from  a  city  general  fund  of  warrants  issued  against  a  pros- 
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pective  special  fund,  the  isauance  of  the  warrants  bj  the  city  auditor 
after  the  plaintiffs  had  appealed  from  a  decree  for  defendants  does 
not  take  the  subject  of  the  suit  out  of  the  jurisdiction  of  the  Supreme 
Court. 

ON  THE  MERITS. 

Bffunlclpal  Oorporatloiu—Iiidebtadness— Payment— Oaneral  or  l^ecial 
Fund. 

3.  Where  a  city  charter  provides  that  no  part  of  the  expense  of 
the  improvement  of  any  street  shall  be  paid  from  th«  general  fund, 
but  the  whole  shall  be  defrayed  by  special  assessments,  the  city  has 
no  power  to  authorize  the  payment  of  warrants  against  the  special 
fund  for  a  street  improvement  from  the  city's  general  fund. 

[As  to  what  is  within  the  meaning  of  prohibition  against  mu- 
nicipal indebtedness,  see  note  in  44  Am.  St.  Bep.  229.] 

ON  PETITION  FOR  REHEARING. 

Municipal  Oorpontions— Public  ImproTements— Liability  of  Cfity. 

4.  In  order  to  relieve  a  contractor  of  the  duty  to  carry  out  his  con- 
tract for  a  public  improvement  and  to  hold  the  city  liable  for  the  ex- 
pense of  the  work  done  on  the  ground  that  the  city  determined  that 
the  manner  of  doing  the  work  was  dangerous  to  the  adjoining  prop- 
erty, it  must  be  shown  that  it  was  an  impossibility  for  the  contractor 
to  do  the  work  otherwise  than  in  the  manner  being  followed. 

From  Clatsop :  James  TJ.  Campbell,  Judge. 

This  is  a  suit  by  Robert  Carruthers  and  Frans 
Kankkonen  against  City  of  Astoria  (a  municipal  cor- 
poration), Olof  Anderson,  as  auditor  and  police  judge 
of  the  City  of  Astoria,  and  H.  F.  Prael,  as  city  treas- 
urer of  the  City  of  Astoria,  and  Scandinavian- Ameri- 
can Bank  (a  corporation).  From  a  decree  for  defend- 
ants, plaintiflFs  appeal.  Respondents  now  move  to 
dismiss  the  appeal,  the  grounds  of  which  are  set  forth 
in  the  opinion  of  the  court. 

Motion  to  Dismiss  Denied. 

Mr.  A.  W.  Norhlad,  Mr.  Albert  M.  Smith  and  Mr. 
John  M.  Gearifif  for  the  motion. 

Mr.  George  G.  Fulton,  contra. 
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On  'Motion  to  Dismiss. 

Department  2.  Mb.  Justice  Eakin  delivered  the 
opinion  of  the  court. 

1.  The  ground  for  this  motion  is  that  the  holders  of 
the  warrants  sought  to  be  benefited  by  Ordinance 
No.  4416  are  necessary  parties  to  the  suit.  This  is  not 
a  proceeding  to  cancel  any  warrants,  but  to  enjoin  the 
enforcement  of  Ordinance  No.  4416,  authorizing  pay- 
ment of  warrants  issued  against  a  prospective  special 
fund  from  the  general  fund.  The  rights  of  the  war- 
rant-holders under  their  warrants  are  not  in  any  way 
attacked  by  the  suit,  and  whatever  relief  or  benefit 
they  may  anticipate  from  the  ordinance  is  a  mere 
gratuity  and  not  a  legal  right.  If  the  city  is  liable  to 
them  at  all  events  and  independently  of  their  warrants, 
they  will  not  be  precluded  by  any  decree  entered  in  this 
suit  if  they  are  not  parties  to  it.  Furthermore,  there 
are  about  170  of  such  warrants  issued  against  the 
prospective  special  fund,  payable  to  bearer,  and  it  is 
not  known  who  are  the  holders  thereof  other  than  the 
one  who  has  appeared  herein.  It  is  said  in  the  syllabus 
in  MandevUle  v.  Riggs,  27  U.  S.  (2  Pet.)  482,  7  I..  Ed. 
493) : 

**It  ifl  well  known  that  there  are  cases  in  which  a 
court  of  equity  dispenses  with  such  a  proceeding  [pres- 
ence of  the  stockholders],  when  the  parties  are  very 
numerous  and  unknown;  and  the  adoption  of  the  rule 
would  evidently  impede,  if  not  defeat,  the  purposes  of 
justice'':  Brown  v.  Trousdale,  138  U.  S.  389  (34  L.  Ed. 
987, 11  Sup.  Ct.  Rep.  308). 

2.  Even  if  the  warrant-holders  were  proper  parties, 
which  the  writer  doubts,  they  are  not  necessary  parties. 
Plaintiffs'  appeal  having  been  taken  before  the  war- 
rants were  issued  by  the  auditor  under  said  Ordinance 
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No.  4416,  the  issuance  of  the  warrants  did  not  preju- 
dice plaintiff's  appeal.  The  suit  is  to  enjoin  payment, 
as  well  as  to  prevent  the  issuance  of  warrants ;  and,  if 
they  were  issued  prematurely,  that  fact  does  not  take 
the  subject  of  suit  out  of  the  jurisdiction  of  the  appel- 
late court.  If  Ordinance  No.  4416  was  void,  the  city 
is  acting  at  its  peril.  The  power  and  authority  of  the 
city  to  pass  the  ordinance  is  the  burden  of  this  suit. 
The  motion  is  denied. 


Beversed  September  8,  1914. 

Ok  the  Merits. 

(143  Pae.  899.) 

Mb.  Jitsticb  Eakin  delivered  the  opinion  of  the 
court. 

This  is  a  suit  brought  by  the  plaintiffs  to  enjoin  the 
City  of  Astoria  and  its  officers  from  issuing  warrants 
and  to  restrain  the  payment  from  the  general  funds  of 
any  portion  of  the  cost  and  expenses  of  the  improve- 
ment of  Irving  Avenue  west  of  the  west  line  of  Eigh- 
teenth Street  to  the  east  line  of  that  part  of  the  City 
of  Astoria  as  laid  out  by  John  M.  Shively.  The  City 
of  Astoria,  having  undertaken  to  grade  and  improve 
Irving  Avenue  from  the  west  line  of  Eighteenth  Street 
east  for  several  blocks,  advertised  and  let  the  contract 
for  such  improvement  to  one  Goodin  for  $18,900.  In 
the  improvement  of  the  portion  thereof  between  Eigh- 
teenth and  Nineteenth  Streets,  where  an  extensive  fill 
was  necessary,  the  said  attempted  fill  settled  as  fast 
as  completed,  and  eventually  slid  down  the  side  of  the 
mountain,  causing  great  damage;  and  Goodin,  in  the 
attempt  to  complete  the  work,  became  insolvent,  and 
abandoned  the  work  without  completing  the  portion 
thereof  between  the  west  line  of  Eighteenth  Street  and 
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the  east  line  of  Nineteenth  Street.  As  provided  in  the 
contract,  Goodin  was  to  receive  warrants  against  a 
special  fund  to  be  provided  by  assessment  for  the  ex- 
pense of  the  improvement  against  certain  property 
within  the  improvement  district,  and  said  warrants 
were  issued  to  and  cashed  by  him,  or  sold  to  various 
parties,  among  others  being  the  Scandinavian-Ameri- 
can Savings  Bank.  Without  the  completion  of  said 
work  the  city  was  unable  to  collect  the  assessments  for 
the  improvement  of  said  street,  or  pay  said  warrants, 
and  provided  by  Ordinance  No.  4416  for  the  appropria- 
tion of  $21,000  out  of  the  general  fund  of  the  city  for 
relief  of  the  holders  of  the  warrants  upon  the  special 
fund  intended  to  defray  the  expense  and  cost  of  the 
said  improvement.  The  case  was  tried  in  the  Circuit 
Court,  which  made  findings  in  favor  of  the  city,  ap- 
proving said  Ordinance  No.  4416  and  dismissing  plain- 
tiffs^ suit. 

3.  There  are  about  32  assignments  of  error,  but  the 
principal  one  relied  upon  by  plaintiffs  is  that  the  city 
charter  of  Astoria  expressly  prohibits  the  payment  of 
any  expenses  of  improvement  of  the  public  street  out 
of  the  general  fund,  and  expressly  directs  that  the  cost 
and  expense  of  such  improvement  must  be  defrayed 
by  a  special  fund  created  by  assessment  upon  property 
specially  benefited  by  such  improvement,  and  that 
therefore  the  city  council  had  no  authority  or  power 
to  pass  the  ordinance  referred  to  for  the  payment  of 
said  amount  from  the  general  fund.  As  we  think  that 
this  objection  is  fatal  to  the  power  of  the  city  to  pass 
the  ordinance  referred  to,  we  will  discuss  that  question 
first.  This  is  a  part  of  section  72  of  the  charter  of 
Astoria,  which,  among  other  things,  provides : 

**No  part  of  the  expense  of  improvement  of  any 
street  *  *  by  grading,  paving  *  *  or  otherwise  shall 


510  Carbuthers  v.  Astobijl.  [72  Or. 

be  paid  from  the  general  fund,  •  •  but  the  whole  ex- 
pense of  such  improvement  *  *  shall  be  defrayed  by 
special  assessment  upon  lots  *  *  included  in  a  special 
assessment  district.'' 

It  is  held  in  Northern  Pacific  L.  A  M.  Co.  v.  East 

Portland,  14  Or.  3  (12  Pac.  4),  that  upon  a  contract  for 

the  iijaprovement  of  a  street  the  city  has  no  power  to 

pay  the  contract  price  out  of  the  general  fund  of  the 

city ;  but  in  that  case  it  is  held  that  a  general  liability 

will  attach  in  case  the  city  fails  to  observe  the  various 

forms  of  the  charter  by  which  the  special  fund  is  to  be 

realized,  and  it  was  held  liable  for  the  payment.     The 

contractor  had  completed  his  contract,  but  the  city 

failed  to  perform  some  act  necessary  to  raise  a  special 

fund.     In  Portland  Lumbering  <&  Manufacturing  Co.  v. 

East  Portland,  18  Or.  21  (22  Pac.  536,  6  L.  R.  A.  290), 

that  decision  was  followed,  and  the  city  was  held  liable. 

Mr.  Justice  Lord,  concurring  in  that  opinion  of  Mr. 

Justice  Strahan,  holds  that  a  failure  to  comply  with 

any  of  the  requirements  of  the  charter  by  which  a 

special  fund  may  be  realized  would  subject  the  city 

to  a  general  liability.    He  says : 

*'For  the  purposes  of  this  case,  it  may  be  admitted 
that  a  municipal  corporation  cannot  contract  in  any 
other  mode  than  is  authorized  by  its  charter.  *  •  The 
reason  is  plain.  As  the  city  is  without  any  general 
power  to  contract  for  and  provide  the  funds  to  pay  for 
such  improvements,  except  by  way  of  local  assess- 
ments, it  necessarily  results  that  it  cannot  be  subject  to 
any  general  liability.  To  subject  the  city  to  a  gen- 
eral liability,  there  must  be  some  general  power 
under  which  it  would  be  authorized  to  raise  the  fuiids 
to  pay  for  such  improvements:  But  where  such  gen- 
eral power  is  conferred,  and  an  improvement  is  pro- 
jected to  be  paid  for  out  of  funds  to  be  derived  from 
local  assessments,  and  the  city  authorities  upon  whom 
is  devolved  the  duty,  neglect  or  fail  to  take  the  requi- 
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site  proceedings  to  create  the  lien  which  is.  to  supply 
the  funds  to  pay  for  such  improvement — the  improve- 
ment being  within  the  scope  of  the  general  power  of 
the  corporation,  independent  of  the  special  mode  by 
local  assessments — such  neglect  or  omission,  after  the 
improvement  is  made,  will  subject  the  city  to  a  general 
liability  to  pay  therefor.  *  *  If  the  city  has  not  such 
general  power,  but  is  confined  exclusively  in  making 
and  defraying  the  expenses  of  such  improvements  to 
the  fund  derived  from  local  assessments  upon  abutting 
property,  there  would  be  no  authority,  even  though 
there  was  a  failure  to  perform  all  the  required  acts  in- 
tended to  provide  such  fund,  and  to  subject  the  acts  to 
a  general  liability.  It  would  be  ultra  vires,  and,  in  my 
judgment,  the  case  in  14  Or.,  supra,  would  not  be  sus- 
tained. The  right  to  subject  the  city  to  a  general  lia- 
bility finds  its  authority  in  the  general  power  conferred 
to  make  such  improvements,  as  without  it  such  im- 
provements could  only  be  authorized  in  the  special 
mode  prescribed,  which  would  necessarily  be  exclusive, 
and  could  only  be  paid  for  out  of  the  funds  derived 
from  local  assessments. ' ' 

But  the  Astoria  statute  can  have  no  such  construc- 
tion, as  it  expressly  provides  that  **no  part  of  the  ex- 
pense shall  be  paid  from  the  general  funds, ' '  which  is 
an  inhibition  against  any  general  liability.  It  is  there- 
fore beyond  the  power  of  the  city  to  pay  the  warrants 
upon  the  special  fund  by  an  appropriation  from  the 
general  fund.  The  concurring  opinion  of  Mr.  Justice 
LoBD^  just  quoted,  which  we  recognize  as  good  law,  is 
conclusive  of  this  case,  and  it  is  beyond  the  power  of 
a  city  to  relieve  the  contractor  or  his  assignee  of  these 
warrants,  regardless  of  the  apparent  meritorious 
claim  of  the  contractor  or  of  the  bank.  The  contractor 
entered  into  the  contract,  and  when  the  bank  took  over 
the  special  fund  warrants,  it  did  it  with  knowledge  of 
the  warrants  from  which  the  money  was  to  come  to  pay 
them.      The  charter  must  be  considered  as  a  part  of 
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the  contract  with  Goodin.  Undoubtedly  the  hardship 
of  the  situation  appealed  strongly  to  the  members  of 
the  council,  as  it  does  to  us,  but  that  cannot  change  the 
law.  The  contractor  did  not  earn  the  money,  and  it 
was  out  of  the  power  of  the  city  to  create  the  special 
fund  by  reason  thereof,  which  renders  it  unnecessary 
to  consider  the  other  points  suggested  by  plaintiffs' 
counsel. 

The  decree  is  reversed,  and  one  rendered  here  as 
prayed  in  the  complaint. 

Bevebsed.    Beheabing  Denusd. 

Mb.  Justice  Bean  and  Mb.  Justice  McNaby  concur. 


Denied  October  6,  1914. 

On  Petition  fob  Beheabinq. 

(143  Pac.  1106.) 

Mb.  Justice  Eakin  delivered  the  opinion  of  the  court. 

4.  The  petition  is  a  reargument  of  the  questions  de- 
cided in  the  opinion,  and  petitioner  relies  upon  the  case 
of  O'NeU  V.  City  of  Portland,  59  Or.  84  (113  Pac.  655) ; 
but  the  facts  of  this  case  are  not  brought  within  the 
conditions  of  the  O'Neil  case.     The  charter  here  has 
made  ample  provision  for  raising  funds  to  pay  for  the 
improvement,  and  it  is  the  duty  of  the  city  to  make  the 
levy  and  assessment  therefor  and  to  collect  the  tax 
that  is  to  provide  the  special  fund.    There  was  no  at- 
tempt in  this  case  by  the  city  to  raise  a  special  fund. 
The  failure  of  the  contractor  to  perform  his  contract 
would  have  been  a  complete  defense  to  any  attempt  by 
the  city  to  collect  a  special  levy,  and  therefore  the  city 
was  not  in  default  in  providing  the  fund.    The  con- 
tractor was  in  no  position  to  ask  for  payment  until  the 
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completion  of  his  contract.  The  city  is  simply  a  volun- 
teer in  attempting  to  pay  the  warrants  out  of  the 
general  fund.  Its  act  in  stopping  the  work  and  pre- 
venting its  completion  is  suggested  in  this  matter  as 
showing  its  liability  in  tort,  but  that  assumes  that  the 
contractor  could  not  proceed  with  his  work.  The 
Astoria  charter  evidently  is  an  effort  to  protect  the 
city  against  the  liability  held  to  exist  in  the  case  of  the 
Portland  charter.  The  remedy  resorted  to  under  the 
Portland  charter  is  for  failure  of  the  city  to  perform 
matters  required  of  it  by  the  charter  for  the  purpose 
of  supplying  the  fund  or  for  delay  in  so  doing,  which 
is  the  ground  of  the  recovery  in  the  0  'Neil  case,  where 
the  work  was  completed  and  received  by  the  city  and 
the  city  neglected  to  proceed  to  raise  the  fund.  Here 
it  is  contended  that  the  city  ordered  the  contractor  to 
quit  the  work  because  it  was  proving  dangerous  to  cer- 
tain property  below  the  street,  and  therefore  it  was  the 
city 's  fault  that  the  work  was  not  completed,  and  that 
the  city  was  liable  in  damages  for  the  work  done ;  but 
that  is  assuming  it  was  otherwise  impossible  to  do  the 
work  safely,  which  we  think  is  untenable.  In  order  to 
relieve  the  contractor  of  the  duty  to  carry  out  the  pro- 
visions of  the  contract  and  to  hold  the  city  liable  for 
the  expenses  of  the  work  done,  because  it  determined 
that  the  manner  of  doing  the  work  was  dangerous  to 
adjoining  property,  it  must  be  shown  that  it  was  im- 
possible to  do  the  work  otherwise  than  in  the  manner 
being  followed,  which  has  not  been  shown. 
The  motion  is  denied. 

Bbvebsed.     Behearino  Denied. 

Mb.  Justice  Bean  and  Mb.  Justice  MoNaby  concur. 

78  Or.- 
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Argned  July  22,  reversed  September  8,  rehearing^  denied  September  22, 
motion  to  retaz  eosts  and  disbursements  allowed  Oetober  6,  1914. 

SMITH  V.  KINNEY. 

(143  Pac.  901,  1126.) 

AppMl  and  Error— Record— QneBtion  Presented  for  Bevlew— BUI  of 
Exceptions. 

1.  A  bill  of  exceptions,  consisting  of  a  verbatim  report  of  the  tes- 
timony, the  objections  of  counsel,  and  the  rulings  of  the  court,  will  be 
considered  only  to  determine  whether  nonsuit  or  a  directed  verdict 
was  properly  granted. 

Joint  AdTentare»— Contracts— Action  for  Breach— Direction  of  Ver- 
dict 

2.  Where  the  complaint  alleged  the  issuance  of  certificates  by  the 
defendant  which  acknowledged  the  receipt  of  $3,000  each  for  invest- 
ment, the  defendant  to  have  one  half  of  the  net  profits,  principal  and 
0  per  cent  interest  guaranteed,  and  that  the  defendant  afterward  re- 
ported that  each  certificate  had  earned  $3,000  in  addition  to  its  face, 
which  the  answer  denied,  testimony  that  defendant  said  that  he  had 
doubled  the  valuation  of  the  lots  in  which  he  had  invested,  and  was 
going  to  call  in  the  old  certificates  and  issue  new  certificates  for 
double  the  amount,  is  insufiicient  to  sustain  the  allegation  of  the  com- 
plaint as  to  defendant's  representation. 

ON  PETITION  FOB  BEHEARING. 

Account  Statedr— Action — ^Pleadlng. 

3.  Where  a  complaint  gives  a  history  of  all  the  facts  leading  up  to 
the  issuance  of  certificates,  each  acknowledging  the  receipt  of  $6,000 
for  investment,  in  place  of  prior  similar  certificates,  each  acknowledg- 
ing recei]^t  of  $3,000  for  investment,  and  states  the  conclusion  that 
the  new  certificates  constituted  an  account  stated,  this  did  not  consti- 
tute a  sufficient  pleading  of  an  account  stated. 

[As  to  the  definition  and  elements  of  an  account  stated,  see 
note  in  62  Am.  Dec.  85.] 

Appeal  and  Error — ^Disposition  of  Oaose— Modification. 

4.  Under  Article  VU,  Section  3,  of  the  Constitution,  providing 
that,  if  the  Supreme  Court  can  determine  what  judgment  should  have 
been  entered,  it  shall  direct  such  judgment  to  be  entered  in  the  same 
manner  as  decrees  in  equity  cases,  where  the  evidence  shows  that 
plaintiff  is  entitled  to  recover  a  certain  sum  on  his  cause  of  action, 
but  the  evidence  is  not  in  the  record  relating  to  claims  of  defendant 
against  plaintiff,  the  Supreme  Court  cannot  direct  the  entry  of  judg- 
ment. 

ON  MOTION  TO  BETAX  COSTa 

Costs — ^Appellate  Oonrt — ^Printing  Abstracts 

5.  Under  Section  566,  L.  O.  L.,  providing  that  a  party  entitled  to 
costs  shall  also  be  allowed  for  all  necessary  disbursements,  where  the 
bill  of  exceptions  is  merely  a  verbatim  report  of  everything  spoken  tt 
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the  hearing,  without  claBsification  or  segregation  of  the  errors  of  law 
snggestedy  the  expense  of  printing  matter  in  the  abstract  relating  to 
questions  of  law,  other  than  the  correctness  of  the  direction  of  ver- 
dict for  plaintiff,  was  not  a  necessary  disbursement. 

Appeal  and  Error— Abstract  of  Record— Matters  Included. 

6.  Under  Section  554,  L.  O.  L.,  making  copies  of  the  notice  of 
appeal  and  undertaking  a  part  of  the  transcript,  it  is  not  necessary 
to  print  the  same  matter  in  the  abstract. 

Ckwte— Appellate  Court— Printing  Abstract^ 

7.  An  objection  to  the  allowance  of  the  costs  of  printing  the  as- 
signments of  error  in  an  abstract  will  be  overruled,  where  one  of  the 
assignments  is  that  the  court  erred  in  directing  a  verdict,  which^  in 
the  state  of  record,  was  a  proper  specification  of  error. 

Prom  Coos :  John  S.  Coke,  Judge. 

Department  1.     Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  by  F.  A.  Smith  against  L.  D.  Kin- 
ney. It  appears  from  the  complaint  that  the  plaintiflF 
and  his  assignees  sold  a  steam  vessel  known  as  the 
*' Liberty''  to  the  defendant  for  $9,000,  in  payment  for 
which  he  issued  to  each  of  them  a  writing  called  a 
**pool  certificate, '*  in  what  is  known  as  ''Kinney's 
Plat  C  Pool, ' '  and  guaranteed  to  each  of  them  the  pay- 
ment of  the  principal  of  the  certificates  of  $3,000,  each 
with  interest  from  date  until  payment  was  demanded 
at  the  rate  of  6  per  cent  per  annum.  It  seems  that 
this  ''pool''  was  a  scheme  whereby,  in  some  way  not 
fully  disclosed,  a  platted  tract  of  real  property  in 
which  the  defendant  was  interested  was  made  a  basis 
for  speculative  investment.  It  appears  also  by  the 
complaint  that  at  the  defendant's  instance  the  steamer 
was  conveyed  to  the  Belt  Line  Railway  Company. 
That  pleading  also  contains  this  allegation : 

*  *  That  thereafter  plaintiff  demanded  payment  of  the 
principal  and  accrued  interest  of  the  aforesaid  'pool 
certificate '  issued  and  delivered  to  him  by  the  defend- 
ant, as  aforesaid,  and  defendant  thereupon  represented 
to  the  plaintiff  that  the  $3,000  that  [the  defendant] 
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had  invested  for  the  plaintiff,  in  accordance  with  his 
agreement,  as  evidenced  by  the  aforesaid  *  pool  certifi- 
cate,* had  earned  for  the  plaintiff  $3,000,  and  that  the 
defendant  was  then  indebted  to  the  plaintiff  in  the  sum 
of  $6,000,  and  offered  to  execute  and  deliver  to  the 
plaintiff  a  new  certificate  for  $6,000,  invest  the  sum 
represented  thereby  for  the  plaintiff,  and,  at  any  time 
after  six  months '  notice,  pay  to  the  plaintiff,  the  prin- 
cipaly  with  one  half  of  the  profits  realized  on  said  in- 
vestment of  $6,000,  and  that  he  [the  defendant]  would, 
and  did,  guarantee  to  pay  the  plaintiff  the  sum  of 
$6,000,  plus  interest  thereon  at  the  rate  of  6  per  cent 
per  annum. '  * 

In  substance  the  plaintiff  further  says  that  he  ac- 
cepted the  $6,000  pool  certificate  mentioned  in  the 
quoted  averment,  and  has  since  demanded  payment  of 
it,  which  has  been  refused.  Tie  brings  this  action  upon 
the  certificate  for  $6,000  issued  to  himself,  and  upon 
two  others  of  like  denomination  issued  to  his  partners 
in  the  boat. 

The  answer  denies  all  the  complaint  except  the 
original  joint  ownership  of  the  plaintiff  and  his  as- 
signors in  the  steamer,  and  except  as  otherwise  stated 
in  the  aflSrmative  matter.  The  answer  sets  forth  a  bill 
of  sale  of  the  steamer  executed  by  the  plaintiff  and  his 
co-owners  to  the  Belt  Line  Railway  Company,  and 
alleges,  in  substance,  that  the  sellers  represented  to 
the  defendant  and  to  the  corporation  that  the  vessel 
was  in  good  condition  and  repair,  and  seaworthy  in  all 
respects,  and  was  well  worth  $9,000,  all  of  which  was 
untrue,  but  was  believed,  relied  and  acted  upon  by  the 
defendant ;  that  the  boat  was  neither  in  good  condition, 
repair  nor  seaworthy ;  that  it  was  utterly  unfit  for  any 
use  or  for  any  purpose,  and  was  in  fact  a  useless  and 
worthless  old  hulk,  not  worth  over  $1,500 ;  that  the  de- 
fendant and  the  corporation  were  ignorant  of  the  truth 
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of  the  representations  made  by  the  plaintiff  and  his 
assignors^  all  of  whom  knew  them  to  be  untrue.  At  the 
close  of  the  testimony  for  the  plaintiff  the  court  re- 
fused to  allow  the  defendant  to  prove  his  allegation  of 
fraud,  and  directed  a  verdict  for  the  plaintiff  for  the 
full  amount  claimed,  aggregating  $20,874.  From  the 
ensuing  judgment  the  defendant  appeals. 

Reversed.    Beheabing  Denied. 
Motion  to  Betax  Costs  Allowed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  A.  Sehlbrede. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  George  J.  Perkins  and  Mr.  E.  D.  Sperry,  with  an 
oral  argument  by  Mr.  Perkins. 

Department  1.  Mr.  Justice  Burnett  delivered  the 
opinion  of  the  court. 

1.  The  so-called  bill  of  exceptions  presented  in  this 
ca«e  consists  of  a  verbatim  report  of  the  testimony  of 
the  witnesses,  the  objections  of  counsel,  and  the  rulings 
of  the  court  as  they  occurred  at  the  trial.  It  has  been 
so  often  announced  by  this  court  that  such  a  document 
4oes  not  constitute  a  bill  of  exceptions,  except  for  the 
purpose  of  determining  whether  a  nonsuit  or  a  directed 
verdict  was  properly  granted,  that  we  will  not  lengthen 
this  opinion  by  a  quotation  of  the  authorities,  except 
to  state  that  the  latest  one  is  National  Council  of 
Knights  &  Ladies  of  Security  v.  McGinn,  70  Or.  457 
(138  Pac.  493).  The  only  purpose,  therefore,  for  which 
this  alleged  bill  of  exceptions  will  be  considered  is  to 
determine  whether  the  court  properly  directed  a  ver- 
dict in  this  case. 
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2.  It  appears  in  evidence  that  in  payment  for  the 
steamer  the  defendant  issued  to  the  plaintiff  and  his 
assignors  three  certificates  of  the  following  tenor : 

**  Received  of  F.  A.  Smith  $3,000  for  investment  on 
my  own  judgment,  I  to  have  one  half  of  net  profits, 
principal  and  6  per  cent  interest  guaranteed.  Money 
subject  to  withdrawal  at  any  time  on  sixty  days '  notice. 
Report  to  be  made  monthly. 
*' Empire,  Oregon,  April  25,  1910. 

*' [Signed]     L.D.Kinney, 

*  *  Proprietor. 
**  George  M.  Everett, 

**  Cashier  of  Pool. 
*'E.  R.  Peterson, 

*  *  Secretary  of  Pool. '  * 

Reverting  to  the  allegation  of  the  complaint  quoted, 
it  will  be  observed  that  there  is  no  statement  that  any 
profits  had  actually  been  earned.  It  is  only  there  said 
that  the  defendant  represented  that  the  certificate  had 
earned  $3,000  in  addition  to  its  face.  This  allegation 
was  denied,  and  hence  in  any  view  of  the  case  it  be- 
came necessary  for  the  plaintiff  to  prove  it.  The  only 
testimony  on  that  subject  is  to  the  effect,  as  stated  by 
the  witnese  McLain,  that  after  the  issuance  of  the  first 
certificate  the  defendant  called  the  witness  into  the 
former's  office  at  North  Bend.  His  testimony  con- 
tinues in  this  language,  referring  to  the  defendant : 

^'He  said  that  these  old  certificates  were  issued  on 
a  valuation  of  $125  each  on  the  lots  in  that  pool,  and 
he  had  changed  the  valuation,  doubled  the  valuation, 
and  he  was  going  to  call  in  the  old  certificates  and  issue 
new  certificates  for  double  the  amount  on  account  of 
the  raise  of  all  the  lots,  by  his  own  request." 

This  does  not  amount  to  proof  of  the  allegation  that 
the  defendant  represented  the  certificate  to  have 
earned  $3,000,  much  less  does  it  amount  to  proof  that 
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any  profits  had  been  made  on  the  supposed  investment. 
All  that  it  amounts  to  is  that  the  defendant  arbitrarily 
inflated  his  paper  by  100  per  cent.  Laying  aside  the 
strong  flavor  of  usury  with  which  the  transaction  is 
tainted  and  the  enormity  of  doubling  the  actual  in- 
debtedness for  the  investment  in  the  vessel,  it  is  ap- 
parent that  the  court  erred  in  directing  a  verdict  ac- 
cording to  the  prayer  of  the  complaint,  because  the 
testimony  did  not  prove  the  disputed  allegation. 

For  want  of  a  proper  bill  of  exceptions  we  decline 
to  consider  whether  or  not  the  defendant  was  entitled 
to  prove  his  allegation  of  the  fraud  which  induced  him 
to  assume  the  obligation  of  paying  for  the  steamboat, 
as  well  as  the  other  questions  assigned  as  errors. 

The  judgment?  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Reversed.     Beheabino  Denied. 
Motion  to  Retax  Costs  Allowed. 

• 

Mr.  Chief  Justice  McBRroE^  Mb.  Justice  Moobb  and 
Mb.  Justice  Ramsey  concur. 


Denied  September  22,  1914. 

On  Petition  fob  Reheabino. 

(143  Pac.  1126.) 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

In  a  petition  for  rehearing  it  is  strongly  urged  that 
the  issue  and  acceptance  of  the  three  so-called  *'pool 
certificates ' '  for  $6,000  each,  upon  which  the  action  is 
maintained  in  three  counts,  constituted  an  account 
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stated  binding  upon  the  court,  and  precluding  inquiry 
into  the  original  transaction  upon  which  it  is  based. 

3.  The  complaint  gives  a  history  of  all  the  evidence 
and  draws  the  conclusion  that  the  result  was  **an  ac- 
count stated.''  As  a  question  of  pleading,  the  case  is 
much  like  Nicoll  v.  Haas,  5  App.  Div.  206  (39  N.  Y. 
Supp.  205),  where  the  court  said: 

*  *  The  words  really  amount  to  nothing  more  than  the 
plaintiff's  conclusion  as  to  the  effect  of  a  part  of  his 
evidence.  Having  fully  stated  his  real  cause  of  action, 
he  adds  that  he  has  rendered  bills  therefor  which  were 
agreed  to,  and  that  thus  this  cause  of  action  'stands  as 
account  stated. '  This  is  pleading  evidence  and  a  con- 
clusion therefrom.  But  it  is  not  a  substantial  plea  of 
an  account  stated. ' ' 

It  is  manifest  that  between  April  25,  1910,  the  date 
of  the  original  **pool  certificates,"  and  June  1,  1910, 
when  the  new  ones  were  issued  in  denominations  of 
$6,000  each,  nothing  could  have  occurred  to  double  the 
amounts  except  '* profits."  Only  such  gains  would 
constitute  the  subject  matter  of  an  accounting  with 
such  a  result.  Something  to  be  accounted  for  is  as 
necessary  to  a  stated  account  as  the  parties  themselves. 
Common  sense  requires  us  to  look  at  the  substance  of 
things,  and,  if  there  were  no  *' profits"  (and  the  com- 
plaint does  not  allege  there  were  any),  there  could  be 
no  accounting  for  them. 

4.  If  there  were  no  other  issues  involved  in  the 
pleadings,  as,  for  instance,  the  one  about  the  alleged 
fraud  of  the  plaintiff  and  his  associates  concerning 
the  condition  of  the  vessel  as  to  seaworthiness,  whereby 
the  defendant  was  induced  to  assume  the  obligation  in 
question,  we  might  render  judgment  here  for  the  plain- 
tiff for  $9,000,  the  original  purchase  price  and  interest. 
We  would  probably  be  justified  in  that  disposition  of 
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the  case  under  this  clause  found  in  Article  VH,  Sec-, 
tion  3  of  the  Constitution  of  the  state : 

• 

**0r  if,  in  any  respect,  the  judgment  appealed  from 
should  be  changed,  and  the  Supreme  Court  shall  be  of 
opinion  that  it  can  determine  what  judgment  should 
have  been  entered  in  the  court  below,  it  shall  direct 
such  judgment  to  be  entered  in  the  same  manner  and 
with  like  effect  as  decrees  are  now  entered  in  equity 
cases  on  appeal  to  the  Supreme  Court. ' ' 

However,  having  no  evidence  on  such  other  issues, 
we  cannot  apply  this  part  of  the  fundamental  law,  and 
the  case  must  of  necessity  be  returned  to  the  Circuit 
Court  for  proper  adjustment. 

The  petition  for  rehearing  is  denied. 

Bbheabino  Denied. 
Motion  to  Retax  Costs  Allowed. 


Allowed  October  6,  1914. 

On  Motion  to  Betax  Costs. 

(143  Pae.  1126.) 

Opinion  Pbb  Curiam. 

In  his  motion  to  retax  costs  and  disbursements,  the 
plaintiff  objects  to  matter  printed  in  the  defendant's 
abstract  as  follows:  (1)  Twenty-seven  and  one-half 
pages  of  quotations  from  the  testimony  accompanied 
by  objections  of  counsel  and  the  rulings  of  the  trial 
court  upon  them,  all  being  a  compilation  from  the  bill 
of  exceptions;  (2)  three  pages,  devoted  to  printing 
the  notice  of  appeal  and  undertaking;  and  (3)  three 
pages  stating  the  assignments  of  error. 

5.  The  statutory  rule  is  that  *'a  party  entitled  to 
costs  shall  also  be  allowed  for  all  necessary  disburse- 
ments": Section  566,  L.  0.  L.    The  question,  therefore, 
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is  whether  the  items  mentioned  are  necessary  printing 
expenses.  As  decided  in  the  original  opinion,  follow- 
ing numerous  precedents,  the  bill  of  exceptions  beiiig  a 
verbatim  report  of  everything  spoken  at  the  hearing, 
without  classification  or  segregation  as  to  the  errors  of 
law  suggested,  it  could  be  considered  only  for  the  pur- 
pose of  determining  whether  it  was  a  mistake  to  direct 
a  verdict  for  the  plaintiff.  In  that  form  it  was  not  suf- 
ficient to  raise  the  numerous  questions  raised  by  the 
excerpts  printed  in  the  abstract.  Not  having  a  proper 
bill  of  exceptions  behind  it,  all  the  matter  in  the  ab- 
stract under  that  head  was  useless,  and  hence  the 
expense  of  printing  was  not  a  necessary  disbursement. 

6.  Copies  of  the  notice  of  appeal  and  undertaking  are 
made  part  of  the  transcript  to  be  filed  by  the  appellant, 
under  the  terms  of  Section  554,  L.  0.  L.  It  is  there- 
fore  not  necessary  to  print  the  same  matter  in  the 
abstract. 

7.  We  cannot  allow  the  omnibus  objection  to  the 
printed  assignments  of  error,  for  it  includes  the  state- 
ment that  the  court  erred  in  sustaining  the  motion  of 
plaintiff's  counsel  for  a  directed  verdict.  This  is  a 
proper  specification  of  error  and  must  operate  as  the 
saving  leaven  for  the  whole  lump  in  this  feature  of  the 
case,  seeing  that  the  objection  includes  it  with  other 
matter  which  might  be  held  unnecessary. 

On  the  ground  that  the  same  is  not  a  necessary  dis- 
bursement, under  the  well-established  rules  about  the 
frame  of  a  bill  of  exceptions,  the  objections  will  be  sus- 
tained as  to  specifications  1  and  2.  The  remaining 
objection  will  be  denied,  because  it  includes  a  legitimate 
assignment  of  error  with  others  which  might  have  been 
eliminated  under  a  challenge  applied  to  them  only. 
The  costs  and  disbursements  will  therefore  be  retaxed 
in  favor  of  the  defendant  as  follows : 
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Filing  fee $  15  00 

County  clerk  for  transcript 3  35 

Printing  abstract  70  pages  at  $1.00 $70  00 

Deduct  301^  pages  superfluous  as  stated.  30  50  39  50 

Printing  brief 24  00 

Costs 15  00 

Trial  fee 6  00 

Total $102  85 

For  which  judgment  will  be  entered  in  favor  of  the 
defendant 

Motion  to  Bbtax  Costs  Allowed. 


Submitted  on  briefs  July  10,  affirmed  September  8,  rebearing  denied 

October  «,  1914. 

SMITH  TYPEWRITER  CO.  v.  McGEOBGE. 

(143  Pac.  905.) 

New  Tdal — Ground*— Error  of  I^aw. 

1.  Under  Section  548,  L.  O.  L.,  providing  that  a  final  order  affect- 
ing a  substantial  right  and  made  in  a  proceeding  after  a  judgment  or 
decree  is  reviewable  on  appeal,  and  that  an  order  setting  aside  a 
judgment  and  granting  a  new  trial,  for  the  purpose  of  being  reviewed, 
fhall  be  deemed  a  judgment  or  decree,  the  right  of  a  Circuit  Court  to 
set  aside  a  judgment  and  grant  a  new  trial  can  be  exercised  only 
when  in  the  trial  error  has  been  committed  that  is  so  prejudicial  that 
the  judgment  would  be  reversed  on  appeal. 

[As  to  power  of  court  to  grant  new  trial  of  its  own  motion,  see 
note  in  Ann.  Cas.  1914A,  412.] 

Principal  and  Agent — ^Unauthorized  Acts — Batiflcatlon. 

2.  An  instruction  that  when  a  person  acts  beyond  his  authority  as 
agent  the  principal  will  be  bound  if  he  ratifies  the  act,  and  a  ratifica- 
tion results  when  the  principal  approves  what  the  af^ent  did  with  full 
knowledge  of  the  acts  of  the  agent,  and,  if  the  principal  approves  that 
which  is  beneficial,  he  is  bound  by  the  remaining  provisions  of  the 
contract,  is  properly  erroneous;  the  phrase  ''with  full  knowledge"  not 
extending  to  the  portion  of  the  instruction  relating  to  approval  of 
what  is  beneficial. 

From  Coos :  Lawbbncb  T.  Habbis,  Judge. 

This  is  an  action  by  the  L.  C.  Smith  &  Brothers 
Typewriter  Company  against  C.  F.  McGeorge.    From 
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»      ^-^—  — - 

an  order  setting  aside  the  judgment  in  favor  of  defend- 
ant, he  appeals.  Submitted  on  briefs  without  argu- 
ment under  the  proviso  of  Supreme  Court  Rule  18 :  56 
Or.  622  (117  Pac.  xi). 

Affibmed.    Beheabino  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Mr.  Robert  0.  Graves. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  J.  0.  Stemmler,  Mr.  A.  J.  Sherwood,  Mr.  Lawrence 
A.  Liljeqvist,  Mr.  Martin  L.  Pipes  and  Mr.  Samuel  B. 
Huston. 

Mr.  John  F.  Hall  and  Mr.  A.  H.  BlatcUey,  of  counsel. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  defendant  from  an  order 
setting  aside  a  judgment  rendered  in  his  favor.  The 
facts  are  that  the  plaintiff  sold  and  delivered  to  the 
defendant  typewriters  and  supplies  therefor  of  the 
agreed  value  of  $927;  no  part  of  which  having  been 
paid,  this  action  was  instituted  to  recover  that  sum, 
the  complaint  being  in  the  usual  form.  The  answer 
admitted  most  of  the  averments  of  the  initiatory  plead- 
ing, but  denied  that  any  sum  was  due  from  the  defend- 
ant to  the  plaintiff.  For  further  defenses  it  was 
averred,  in  effect,  that  on  October  1, 1912,  the  plaintiff 
appointed  the  defendant  its  general  selling  agent  in 
Coos  and  Curry  counties,  Oregon,  for  the  term  of  one 
year,  agreeing  to  pay  him  25  per  cent  commissions  on 
all  sales  of  typewriters  made  in  that  territory  during 
the  time  stated,  either  by  himself  or  P.  D.  Chamberlain ; 
that  the   latter  sold  typewriters   in  those   oounties 
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within  the  time  specified^  whereby  the  plaintiff  re- 
ceived $7,283.20,  on  account  of  which  the  defendant  was 
entitled  to  a  commission  of  $1,820.81,  less  $927,  the 
value  of  the  goods  and  merchandise  so  received, 
whereby  there  remained  due  him  $893.81,  for  which 
judgment  was  demanded.  The  reply  put  in  issue  the 
allegation  of  new  matters  in  the  answer,  and  the  cause 
having  been  tried,  the  jury  found  for  the  defendant  as 
he  demanded.  A  judgment  rendered  therefor  was,  on 
motion  of  plaintiff's  counsel,  set  aside  and  a  new  trial 
granted,  and  the  order  in  this  respect  is  brought  up  for 
review. 

1.  A  final  order  affecting  a  substantial  right  and 
made  in  a  proceeding  after  a  judgment  or  decree  is  re- 
viewable on  appeal.  An  order  setting  aside  a  judgment 
and  granting  a  new  trial,  for  the  purpose  of  being  re- 
viewed, shall  be  deemed  a  judgment  or  decree :  Section 
548,  L.  O.  L.  Under  the  provisions  of  this  statute,  the 
right  of  a  Circuit  Court  to  set  aside  a  judgment  and 
grant  a  new  trial  can  be  exercised  only  when  in  the  trial 
of  a  cause  an  error  has  been  committed  which  is  so  pre- 
judicial to  the  defeated  party  that  the  judgment  ren- 
dered against  him  would,  if  allowed  to  remain  in  force, 
be  reversed  on  appeal.  When  the  trial  court,  within 
the  time  allowed,  discovers  that  such  a  mistake  of  law 
has  been  made,  it  may  sui  sponte,  or  on  motion,  correct 
the  error  by  setting  aside  the  judgment  and  granting 
a  new  trial,  thereby  avoiding  the  necessity  of  and 
the  expense  that  would  be  incurred  by  an  appeal: 
De  Vail  V.  De  Vail,  60  Or.  493  (118  Pac.  843,  120  Pac. 
13,  Ann.  Cas.  1914A,  409, 40  L.  R.  A.  (N.  S.)  291) ;  Tay- 
lor V.  Taylor,  61  Or.  257  (121  Pac.  431, 964) ;  Sullivan  v. 
Wakefield,  66  Or.  528  (133  Pac  641). 
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2.  The  defendant  maintained  at  the  trial,  and  intro- 
duced testimony  tending  to  show  that,  for  a  valuable 
consideration,  he  had  been  designated  as  the  person  to 
sell  the  plaintiff 's  typewriters  in  Coos  and  Curry 
counties  for  the  term  of  one  year  from  October  1, 1912, 
by  P.  D.  Chamberlain,  who  was  authorized  to  make  the 
appointment  and  whose  selection  had  been  ratified  by 
the  plaintiff.  Based  on  the  "testimony  so  received,  the 
court  instructed  the  jury  as  follows : 

'*Now,  then,  there  is  a  further  rule  of  law  that,  when 
a  person  acts  beyond  his  authority  as  agent  of  another, 
the  principal  will  be  bound  if  he  ratifies  what  the  agent 
did,  even  if  the  agent  exceeded  his  authority.  An 
agent  can  also  bind  his  principal  when  he  acts  within 
the  limits  of  his  authority,  but  an  agent  may  exceed  his 
authority.  If  he  does  exceed  his  authority,  the  prin- 
cipal is  not  bound,  unless  the  principal  ratifies  the  ac- 
tion of  the  agent.  A  ratification  results  always  when 
the  principal  approves  what  the  agent  did  with  a  full 
knowledge  of  the  acts  of  the  agent.  There  may  also  be 
a  ratification  of  the  act  of  the  agent  when  the  principal 
approves  and  receives  that  which  is  beneficial  to  him- 
self. In  other  words,  the  principal  cannot  approve 
what  is  beneficial  to  him  and  reject  what  is  not  bene- 
ficial to  him.  Whenever  an  agent  exceeds  his  author- 
ity, if  the  principal  approves  that  which  is  beneficial  to 
him,  he  is  bound  by  the  remaining  provisions  of  the 
contract,  whatever  these  provisions  may  have  been. ' ' 

An  exception  was  taken  by  the  plaintiff 's  counsel  to 
this  part  of  the  charge. 

The  declaration  in  the  instruction  complained  of,  to 
the  effect  that  when  the  principal,  with  full  knowledge 
of  the  unauthorized  acts  of  his  agent,  approves  such 
acts,  ratification  results,  does  not  seem  to  extend  the 
qualifying  phrase  *'with  full  knowledge"  to  the  suc- 
ceeding sentence  so  as  to  make  cognizance  by  the  prin- 
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cipal  an  ingredient  of,  or  necessary  to,  ratification, 
when  he  approves  and  receives  the  fruit  of  any  contract 
that  may  have  been  consummated  by  the  agent  in  his 
behalf.  From  an  examination  of  the  first  part  of  the 
charge,  it  will  be  observed  that  the  word  ** approve'^ 
is  made  the  essential  factor  to  a  ratification.  Further 
in  the  instruction  ratification  is  stated  to  result  from 
the  modifying  words  *  *  approves  and  receives, ' '  without 
limiting  such  terms  to  a  knowledge  by  the  principal  of 
the  unauthorized  acts  of  the  agent.  It  is  believed  that 
the  jury  might  have  been  misguided  by  the  failure  thus 
to  qualify  the  expression  referred  to  whereby  a  verdict 
was  reached  that  might  otherwise  have  been  different 
if  the  latter  part  of  the  instruction  had  been  more 
specific. 

This  error  was  prejudicial  to  the  plaintiff,  and,  the 
judgment  having  been  set  aside  on  its  motion,  the  ac- 
tion of  the  court  in  this  respect  should  be  affirmed,  and 
it  is  so  ordered.  Affibmed. 


Argued  July  17,  modified  October  6,  1914. 

CHASE  V.  OREGON  CITY.* 

(143  Pac.  1111.) 

Dedication — Title  of  Dedicator— >BatificatloiL 

1.  A  dedication  is  void  which  is  made  before  the  dedicator  ac- 
quires title  to  the  property,  unless  he  ratifies  it  after  acquiring  title. 

Dedication — ^Acts  Oonstitnting — Reference  to  Map. 

2.  Where  the  owners  of  a  town  plat  sold  lots  by  reference  to  a 
map  which  showed  certain  lots  as  extending  to  the  edge  of  a  bluff, 
while  between  the  adjoining  blocks  and  the  bluff  was  left  a  strip 
dedicated  as  a  promenade,  and  an  attempted  dedication  by  a  former 
claimant  of  the  land,  who  prepared  the  map,  named  a  minimum,  but 
not  a  maximum,  size  of  lots,  the  lots  first  mentioned  extended  to  the 
bluff;  and,  though  a  more  accurate  survey,  to  which  no  reference  was 

*0n  the  question  whether  leaving  a  blank  in  a  plat  ia  a  dedication, 
see  notes  in  23  L.  B.  A.  (N.  S.)  809.  Bipo&txs. 
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made  in  the  conveyanees,  showed  that  with  the  lots  in  question  of  the 
same  size  as  the  adjoining  lots,  a  space  would  be  left  between  them 
and  the  bluff,  such  space  was  not  dedicated  to  the  public. 

[As  to  dedication  bj  maps  and  plats,  see  note  in  10  Amu  QU 
Bep.  189.] 

Dedication — ^Acti  Oonstitating— Beference  to  Map.< 

3.  Where  the  owners  of  a  town  plat  sold  lots  with  reference  to  a 
map,  which  showed  the  slope  of  a  bluff  and  a  strip  at  the  foot  of  the 
bluff  unmarked,  while  other  portions  were  marked  as  reserved  for 
private  use,  the  unmarked  strip  was  dedicated  as  a  street. 

From  Clackamas :  Hbnby  L.  Benson,  Judge. 

This  is  a  suit  by  Sarah  A.  Chase  against  the  city  of 
Oregon  City  and  the  Oregon  Bridge  &  Construction 
Company.  In  the  Circuit  Court  there  was  a  decree  for 
plaintiff  and  defendants  appeal.  The  facts  are  set 
forth  in  the  opinion  of  the  court.  Modified. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Christian  Schuebel,  Mr.  Livy  SHpp  and  Mr.  W.  M. 
Stone,  with  oral  arguments  by  Mr.  Schuebel  and  Mr. 
Stipp. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Joseph  E.  Hedges  and  Messrs.  C.  D.  A  D.  C. 
Latourette,  with  oral  arguments  by  Mr.  Hedges  and 
Mr.  Charles  D.  Latourette. 

Department  2.  Mb.  Justice  McNabt  delivered  the 
opinion  of  the  court. 

The  purpose  of  this  suit  is  to  enjoin  the  defendants 
from  establishing  and  maintaining  a  perpetual  tres- 
pass by  the  construction  of  an  elevator  landing,  to  be 
used  in  connection  with  the  transportation  of  passen- 
gers between  the  business  and  residential  sections  of 
Oregon  City.  The  only  problem  presented  for  our 
solution  concerns  the  ownership  of  a  strip  of  land  lying 
between  jots  3  and  4  in  block  34,  and  the  right  of  way 
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of  the  Oregon  and  CaHfomia  Railroad  Company  to 
the  westward.  Two  distinct  planes,  separated  by  a 
precipitous  bluff  about  100  feet  in  height,  run  north 
and  south  through  the  city.  Between  the  edge  of  the 
bluff  and  block  33  and  a  tier  of  blocks  lying  southward 
thereof  is  a  strip  of  land  known  as  the  ^  ^  promenade, " 
the  title  to  which  was  adjudged  to  reside  in  the  city,  in 
the  case  of  Oregon  City  v.  Oregon  d  California  R.  R, 
Co.,  44  Or.  165  (74  Pac.  924).  Plaintiff's  title  to  the 
disputed  land  was  deraigned  from  the  heirs  of  Dr.  John 
McLoughlin.  No  question  is  made  concerning  the 
chain  of  plaintiff's  title,  providing  the  heirs  of  Dr. 
McLoughlin  had  any  interest  to  convey.  In  early 
pioneer  days,  Dr.  John  McLoughlin  settled  upon  what 
was  afterward  known  as  the  ** Oregon  City  claim"  and 
in  1844  executed,  and  in  1851  caused  to  be  recorded, 
a  map  of  the  town  of  Oregon  City,  and  thereafter  con- 
veyed numerous  lots  by  reference  to  the  plat.  Dr. 
McLoughlin  had  no  title  to  the  property  by  reason  of 
his  alienage.  That  the  title  of  the  purchasers  could  not 
be  questioned,  the  Congress  of  the  United  States,  in 
1850,  passed  an  act  commonly  known  as  the  ^^  Donation 
Act,"  confirming  title  in  the  grantees  who  had  pur- 
chased property  from  Dr.  McLoughlin  prior  to  the 
spring  of  1849 :  Laws  of  the  United  States  Relating  to 
Oregon,  Section  12  (page  53),  L.  0.  L. 

In  1851  the  legislative  assembly  of  Oregon  took  simi- 
lar action  by  confirming  the  title  in  the  donees  of  Dr. 
McLoughlin.  The  Donation  Act  of  1850  provided  that 
the  Oregon  City  claim,  excepting  the  Abemethy  Island, 
should  be  set  apart  and  be  at  the  disposal  of  the  legis- 
lative assembly,  and  that  the  proceeds  accruing  from 
the  sale  of  the  property  be  applied  to  the  establishment 
of  a  university,  thereafter  to  be  located  and  designated. 

72  Or.— 84 
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At  its  legislative  session  in  1862,  the  state  assembly 
accepted  the  government's  grant  to  the  Oregon  City 
claim,  and  contemporaneously  conveyed  the  title  to  the 
heirs  of  Dr.  John  McLoughlin.  The  Donation  Act, 
supra,  further  specified  that  the  Surveyor  General 
should  certify  the  record  to  the  Commissioner  of 
the  General  Land  Office.  This  provision  doubtlessly 
prompted  Mr.  J.  B.  Preston,  the  Surveyor  General, 
to  prepare  in  the  fall  of  1851  what  is  known  as  the 
Preston  plat.  We  think  there  can  be  no  one  found 
who  will  doubt  the  statement  that  the  Preston  map  is 
a  more  accurate  delineation  of  the  physical  aspects  of 
Oregon  City  than  the  McLoughlin  map ;  this  probably 
being  so  by  reason  of  the  better  skill  and  painstaking 
care  of  the  Surveyor  General,  and  the  superior  fitness 
of  his  instruments.  In  the  plat  filed  by  Dr.  McLough- 
lin, the  bluflf  appears  to  obtrude  upon  the  whole  of  block 
34,  leaving  no  space  indicative  of  a  street  or  **  prome- 
nade,'' whereas,  in  respect  to  block  33  and  the  blocks 
lying  immediately  to  the  southward.  Dr.  McLoughlin 
had  this  to  say : 

* '  The  space  between  the  edge  of  the  bluff  and  blocks 
numbered  thirty-three  (33),  etc.,  is  donated  for  a 
promenade  for  the  inhabitants  of  Oregon  City.'^ 

Beyond  question,  it  was  thought  by  Dr.  McLoughlin 
and  his  surveyor  that  all  the  lots  in  block  34  were  short- 
ened by  the  bluff,  this  being  due  either  to  the  want 
of  accuracy  in  the  survey  or  in  the  preparation  of  the 
plat  of  the  city.  In  the  Preston  map,  a  strip  of  land 
varying  from  9  to  21  feet  in  width  is  shown  to  subsist 
between  the  edge  of  the  bluff  and  lots  3  and  4  in  block 
34. 

1.  Counsel  for  defendants  argue  with  much  learning 
that,  before  any  of  the  certificates  were  issued  which 
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formed  a  basis  for  the  patents,  the  Preston  survey  was 
completed  and  the  plat  made  therefrom,  and  that  all 
patents  were  issued  with  reference  to  the  Preston  plat 
and  survey,  and  that  the  dedication  of  the  city  occurred 
when  the  general  government  issued  the  patents  by  vir- 
tue of  the  Donation  Act.  Undeniably,  as  a  legal  pre- 
cept, a  dedication  is  void  which  is  made  before  the  dedi- 
cator acquires  title  to  the  property,  unless  he  ratifies 
it  after  acquiring  title :  13  Cyc.  443. 

2.  However,  this  precise  point  was  presented  to  this 
court  in  the  case  of  Oregon  City  v.  Oregon  <&  California 
R.  R.  Co.,  44  Or.  165  (74  Pac.  924),  on  which  occasion, 
Mr.  Justice  R.  S.  Bean,  speaking  for  the  court,  said : 

**In  October,  1862,  the  state  legislature  formally 
accepted  the  government's  grant  of  the  *  Oregon  City 
claim'  for  university  purposes,  and  at  the  same  time 
conveyed  and  confirmed  title  thereto  to  Daniel  Har- 
vey and  his  wife,  Eloise  Harvey,  the  heirs  and  legatees 
of  Dr.  McLoughlin,  for  the  consideration  of  $1,000 : 
Gen.  Laws  1862,  p.  90.  After  thus  becoming  the  own- 
ers of  the  property,  the  Harveys  did  not  make  a  new 
map  or  plat  of  Oregon  City,  but  sold  and  conveyed  by 
deed  lots  and  blocks  therein  by  reference  to  the  map 
or  plat  made  and  filed  by  McLoughlin  in  1851,  and  from 
the  date  of  the  filing  of  such  map  to  the  present  the 
McLoughlin  map  has  been  used  and  considered  as  the 
only  plat  of  the  city.  *  *  McLoughlin  never  acquired 
title  to  the  land  in  question,  but  his  map  or  plat  of 
Oregon  City  was  recognized  by  the  government  of  the 
United  States  and  the  State  of  Oregon  in  confirming 
title  to  the  purchasers  from  him,  and  by  Harvey  and 
wife  after  they  had  acquired  the  title,  by  selling  and 
disposing  of  lots  and  blocks  as  laid  out  and  platted 
thereon.  *  *  When,  therefore,  the  Harveys,  after  ac- 
quiring title  from  the  state,  without  making  any  change 
or  alteration  in  the  McLoughlin  map,  sold  and  conveyed 
lots  with  reference  thereto,  they  tiiereby  ratified,  ap- 
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proved,  and  dedicated  to  the  public  the  streets,  alleys 
and  pnblic  places  shown  thereon  as  completely  and 
fully  as  if  they  had  themselves  made  and  formally 
acknowledged  the  map. ' ' 

Thus  it  will  be  seen  that  the  McLoughlin  map  must 
be  looked  to  as  the  sole  interpreter  of  the  intention  of 
the  dedicator,  as  well  as  those  holding  title  through  the 
medium  of  the  State  of  Oregon.  In  the  dedication 
made  by  Dr.  McLoughlin,  we  observe  this  statement : 

**A11  lots  in  that  part  of  the  town  surveyed  by  Jesse 
Applegate,  are  at  least  sixty-six  (66)  feet  front  and  one 
hundred  (100)  feetbacf 

As  explanatory  thereof,  it  is  worth  while  to  remark 
that  this  pioneer  civil  engineer  surveyed  all  the  town 
lying  between  Washington  Street  and  the  Willamette 
River,  in  which  zone  is  located  the  property  embraced 
by  this  litigation.  We  find  no  statement  in  the  dedica- 
tion limiting  the  number  of  feet  that  may  be  in  a  block, 
and  for  that  reason  it  was  the  apparent  intent  of  the 
dedicator  that  each  lot  should  be  as  large  as  indicated 
by  its  boundary  lines. 

It  seems  clear  to  us  that  Dr.  McLoughlin  and  his 
successors  in  interest  both  supposed  and  desired  to  in- 
clude within  lots  1,  2,  3  and  4  of  block  34  all  the  land 
lying  between  High  Street  fronting  the  block  and  the 
top  of  the  bluff  to  the  westward  thereof. 

3.  In  our  opinion,  there  has  been  no  dedication  to 
the  public  of  the  land  lying  between  block  34  and  the 
crest  of  the  bluff,  and  therefore  the  legal  title  and  own- 
ership thereof  resides  in  plaintiff.  But  the  sloping 
strip  of  land  lying  between  the  top  or  crest  of  the  bluff 
and  the  easterly  boundary  of  the  right  of  way  of 
the  Oregon  &  California  Railroad  Company,  where  it 
passes  under  the  bluff  west  of  block  34,  we  hold,  follow- 
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ing  the  reasoning  announced  in  the  case  of  Oregon 
City  V.  Oregon  <&  California  R.  R.  Co.,  belongs  to  the 
city  as  a  part  of  what  is  known  as  ** Bluff*'  Street. 

Let  the  decree  of  the  lower  court  be  modified  con- 
formably to  this  opinion.  Modified. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 


Motion  to  disxniss  appeal  allowed  October  6,  l&li. 

PAGE  V.  SHERMAN. 

(143  Pae.  1115.) 

Appeal  and  Errof^-Prooeedlngs  to  Transfer  Otaae— Time  for  Taking 
Appeal. 

1.  Under  Laws  of  1913,  pag^  618,  authorizing  an  appeal  to  the 
Supreme  Court  by  serving  and  filing  the  notice  of  appeal  within  60 
days  from  the  entry  of  the  judgment,  order  or  decree  appealed  from, 
a  notice  of  appeal  from  a  decree  entered  December  10,  1913,  and 
amended  March  16,  1914,  served  and  filed  May  18,  1914,  is  too  late. 

From  Josephine :  Fbank  M.  Calkins,  Judge. 

In  Banc.    Statement  Pbb  Cubiam. 

A  decree  was  rendered  in  the  suit  of  F.  J.  Page,  sub- 
stituted as  plaintiff  for  Seymour  Bell,  against  W.  B. 
Sherman,  Cora  S.  Turner  and  T.  H.  Turner,  on  the  10th 
day  of  December,  1913.  Counsel  for  defendants  filed 
a  motion  to  modify  this  decree.  In  the  findings  of  fact 
and  the  conclusions  it  is  held  that  the  plaintiff,  who  is 
respondent  here,  should  recover  the  sum  of  $300  as  at- 
torney's  fees,  but  in  the  decree  this  was  omitted.  On 
the  16th  of  March  the  court  made  an  order  denying 
defendants '  motion,  but  amending  the  decree  by  award- 
ing the  plaintiff  attorney's  fees  in  the  suit  in  the 
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amount  of  $300.  On  the  18th  day  of  May  the  appel- 
lants served  and  filed  their  notice  of  appeal,  and  on  the 
28th  of  the  month  filed  an  undertaking  on  appeal.  The 
motion  is  to  dismiss  because  the  appeal  was  not  taken 
within  the  time  required  by^  law. 

Appeal  Dismissed. 

Mr.  H.  D.  Norton,  for  the  motion. 

Mr.  Robert  O.  Smith,  contra. 

Opinion  Peb  Curiam. 

The  statute  (Laws  1913,  p.  618)  provides: 

**An  appeal  to  the  Supreme  Court  *  *  shall  be 
taken  by  serving  and  filing  the  notice  of  appeal,  within 
sixty  days  from  the  entry  of  the  judgment,  order  or 
decree  appealed  from.'* 

The  notice  of  appeal  in  this  case  specifies  that  the 
appellants  appeal  from  the  judgment  and  decree  ren- 
dered on  the  10th  of  December,  1913,  and  amended  and 
corrected  by  the  court  on  the  16th  day  of  March.  The 
original  judgment  and  decree  on  the  10th  of  December, 
of  course,  cannot  be  appealed  from  in  May,  and  the 
attempt  to  appeal  from  the  order  correcting  the  same 
on  the  16th  is  too  late.  The  last  day  would  fall  on  the 
16th  of  May.  The  appeal  not  having  been  taken  until 
the  18th,  it  was  not  filed  within  the  time  limited  by  law. 

The  appeal  is  dismissed.  Dismissed. 
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Argaed  September  28,  affirmed  October  6,  1914. 

WlLLETTS  v.  SCUDDER.* 

(144  Pac.  87.) 

Appeal  and  Eiror— Review — Scope  and  Extents 

1.  Since  an  order  denying  a  new  trial  is  not  appealable,  it  cannot 
be  reviewed  on  appeal  from  the  judgment. 

[As  to  writs  of  error^  their  scope  and  effect,  see  note  in  91  Am. 
Dec.  193.] 

Libel  and  Slander— 'l.ibeL'' 

2.  A  libel  is  a  malicioas  defamation,  made  public  either  by  print- 
ing, painting,  writing,  signs  or  pictures,  tending  to  blacken  the  mem- 
ory of  one  who  is  dead,  or  the  reputation  of  one  who  is  living,  and  to 
expose  him  to  public  hatred,  contempt  and  ridicule. 

Forgery— Definition. 

3.  Forgery  is  the  falae  making  or  -material  altering,  with  intent 
to  defraud,  of  any  writing,  which,  if  genuine,  might  be  of  legal  effi- 
cacy, or  the  foundation  of  legal  liability. 

Ubei  and  Slander — ^Words  Imputing  Crime — ^Forgery. 

4.  To  charge  a  person  in  writing  with  forgery  is  actionable  per  se. 

Libel  and  Slander— Justification — Ttnth. 

5.  Under  the  express  provisions  of  Section  92,  L.  O.  L.,  a  person 
charged  in  a  civil  action  with  libel  may  defend  by  alleging  that  the 
alleged  libelous  words  were  true. 

[As  to  justification  in  actions  for  libel,  see  note  in  91  Am.  St. 
Bep.  285.] 

DTldence— Weight  and  ConcluelTenese — Questiona  of  Fact. 

6.  Article  VII,  Section  3,  of  the  Constitution,  providing  that 
in  actions  at  law  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined, unless  the  court  can  affirmatively  say  there  is  no  evidence 
to  support  the  verdict,  the  evidence  to  support  the  verdict  is  legal 
evidence,  tending  to  prove  every  material  fact  as  to  which  the  pre- 
vailing party  has  the  burden  of  proof. 

Trial — Taking  Questions  from  Jury — Sufficiency  of  Evidence. 

7.  If  there  is  any  evidence  to  support  the  verdict,  the  motion  for 
an  instructed  verdict  is  properly  overruled. 

*Upon  the  question  whether  false  assumption  of  authority  in  sign- 
ing another's  name  as  agent  for  him  constitutes  forgery,  see  note  in 
32  L.  B.  A.  831. 

The  authorities  on  the  question  of  truth  as  a  defense  to  a  civil  ac- 
tion for  libel  or  slander  are  collated  in  notes  in  21  L.  B.  A.  502;  31 
L.  B.  A  (N.  S.)  132,  and  50  L.  B.  A  (N.  S.)  1040.  Bepobteb. 
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Forgery— Eleiii«&1»—Ziitait  to  Def rand. 

8.  Where  a  person  received  a  eheek  in  settlement  of  a  claim  of  a 
company  and  indorsed  the  company's  name  on  the  check  and  depos- 
ited it  to  his  own  credit,  he  is  not  guilty  of  forgery,  if  he  believed 
that  he  had  authority,  as  the  agent  of  the  company,  to  sign  his  name, 
though  he  had  no  such  authority  in  fact;  the  intent  to  defraud  being 
an  essential  element  of  forgery. 

[As  to  what  is  forgery,  see  notes  in  22  Am.  Dec.  306;  119  Am. 
St.  Bep.  317.] 

libel  and  Slander— Actlona—Qaestiona  for  Jxacf, 

9.  In  an  action  for  libel,  where  defendant  pleads  the  truth  of  its 
charge  that  plaintiff  forged  the  indorsement  of.  a  check,  it  is  a  ques- 
tion for  the  jury  whether  plaintiff  made  the  indorsement  with  intent 
to  defraud. 

[As  to  province  of  court  and  of  jury  in  actions  for  libel,  see 
note  in  13  Am.  St.  Bep.  625.] 

From  Multnomah :  Geobge  N.  Davis,  Judge. 

This  is  an  action  for  libel  by  P.  L.  Willetts  against 
W.  T.  Scudder.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.  The  facts  are  stated  in  the  opinion 
of  the  court  Affibmsd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Ridgway  &  Johnson,  with  an  oral  argument  by 
Mr.  Albert  B.  Ridgway. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  B.  W.  Oraham  and  Mr.  WUliam  E.  Beckett,  with 
an  oral  argument  by  Mr.  Graham. 

Department  1.  Mb.  Justice  Bamset  delivered  the 
opinion  of  the  court. 

This  is  an  action  brought  by  the  plaintiff  to  recover 
damages  from  the  defendant  for  alleged  libels  pub- 
lished concerning  him,  by  the  defendant. 

The  complaint  contains  two  counts,  charging  the  de- 
fendant with  the  publication  of  libels,  and  the  libels 
charged  are  contained  in  two  letters  written  by  the  de- 
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fendant  and  addressed  to  L.  S.  Miller,  president  of  the 
Adirondack  Maple  Company,  of  Lowville,  New  York. 
The  defendant  is  the  president  of  the  Scudder  Syrup 
Company  of  Chicago.  During  a  part  of  1911,  and 
parts  of  January  and  February,  1912,  the  plaintiff  was 
in  the  employ  of  the  Scudder  Syrup  Company,  as  a 
traveling  salesman  in  Oregon  and  the  Pacific  North- 
west. About  the  10th  of  March,  1912,  without  consult- 
ing the  Scudder  Syrup  Company,  he  ceased  working 
for  that  company  and  entered  the  employment  of  the 
Adirondack  Maple  Company,  as  a  traveling  salesman 
for  the  latter  company.  These  companies  were,  to 
some  extent  competitors  in  the  sale  of  syrup.  In 
November,  1911,  the  Scudder  Syrup  Company  had  an 
account  against  Allen  &  Lewis,  of  Portland,  that  was 
in  part  disputed.  The  plaintiff  was  not  working  for 
said  company  at  that  time,  but  he  was  residing  in  Port- 
land. The  defendant,  for  said  company,  wrote  the 
plaintiff  and  asked  him  to  call  on  Allen  &  Lewis  and 
adjust  said  claim  for  it.  The  plaintiff  called  on  Allen 
&  Lewis,  as  directed,  and  made  a  settlement  with  them, 
and  it  was  found  that  Allen  &  Lewis,  at  that  time,  owed 
said  company  $89.12,  for  which  they  gave  to  the  plain- 
tiff, in  settlement  of  that  balance,  a  check  for  said 
amount.  It  is  dated  November  20, 1911,  and  is  payable 
to  the  order  of  the  Scudder  Syrup  Company.  On  said 
20th  day  of  November,  the  plaintiff  wrote  to  the 
Scudder  Syrup  Company,  at  Chicago,  reporting  that  he 
had  adjusted  said  matter  with  Allen  &  Lewis,  and  that 
he  had  received  from  them  a  check  for  $89.12,  in  settle- 
ment of  said  account,  and  asking  the  Scudder  Syrup 
Company  to  permit  him  to  use  said  check  or  the  money 
rovered  by  it  as  an  advance  on  his  salary  for  January 
and  February,  1912.     It  had  been  agreed  between  him 
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and  that  company  that  he  should  resume  working  for 
that  company  as  a  traveling  salesman  in  January, 
1912.  About  two  days  after  writing  said  letter,  and 
before  he  received  an  answer  to  his  request,  the  plain- 
tiff indorsed  said  check  in  blank  by  writing  on  the  back 
thereof  the  following  words:  *'Scudder  Syrup  Com- 
pany, A.  L.  Willetts'* — ^and  deposited  it  to  his  credit 
at  the  banking-house  of  Ladd  &  Tilton,  where  he  was 
accustomed  to  do  his  banking  business.  On  Novem- 
ber 28,  1911,  the  Scudder  Syrup  Company  wrote  the 
plaintiff  from  Chicago,  acknowledging  that  it  had  re- 
ceived his  letter  of  November  20th,  saying,  inter  alia, 
the  following: 

**You  will  also  note  we  have  credited  them  (Allen 
&  Lewis)  with  the  check  given  you  in  the  amount  of 
$89.12,  which  amount  has  been  charged  to  your  account 
with  us.'* 

On  December  1st,  four  days  later,  the  defendant  also 
wrote  the  plaintiff  a  letter  acknowledging  the  receipt 
of  the  plaintiff's  said  letter  of  November  20th,  and 
saying : 

*'I  note  that  Allen  &  Lewis  gave  you  $89.12,  and  this 
amount  you  want  temporarily,  which  is  satisfactory." 

The  two  letters  referred  to,  supra,  from  said  com- 
pany and  the  defendant  show  that  the  plaintiff  on 
November  20th,  the  day  that  the  check  from  Allen  & 
Lewis  was  given  to  him,  wrote  to  the  Scudder  Syrup 
Company,  giving  it  an  account  of  the  adjustment  of 
said  business  with  Allen  &  Lewis,  and  of  the  fact  that 
the  last-named  company  had  given  him  a  check  for 
$89.12,  to  pay  the  amount  due  from  said  company  to 
the  Scudder  Syrup  Company,  and  asking  the  last- 
named  company  to  permit  him  to  use  the  money  cov- 
ered by  said  check  as  an  advance  on  salary  or  as  a 
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loan,  and  that  both  the  Scudder  Syrup  Company  and 
the  defendant  agreed  that  it  was  satisfactory  for  him 
to  have  said  money  as  an  advance  or  as  a  loan.  Those 
letters  show  also  that  he  informed  said  company  that 
Allen  &  Lewis  had  paid  said  account  by  check.  The 
company's  letter  states  that  Allen  &  Lewis  had  been 
credited  with  the  amount  of  the  check,  and  that  the 
plaintiff  had  been  charged  therewith  in  his  account. 

The  libels  that  are  the  basis  of  this  action  grew  out 
of  the  indorsement  of  said  check  by  the  plaintiff.  The 
plaintiff  was  in  the  employ  of  the  Scudder  Syrup  Com- 
pany during  a  part  of  January  and  February,  1912; 
but  on  March  10,  1912,  he  entered  the  service  of  the 
Adirondack  Maple  Company  of  Lowville,  New  York. 
On  April  12, 1912,  the  defendant  wrote  to  L.  S.  Miller, 
president  of  the  Adirondack  Maple  Company,  a  letter 
informing  him  that  the  Scudder  Syrup  Company  had 
had  the  plaintiff  in  its  employ  during  the  previous 
year,  and  had  paid  him  $100  per  month  and  traveling 
expenses.  He  stated  also  that  the  plaintiff  was  in- 
debted to  his  company,  and  made  the  following  charge 
against  him : 

**  Allen  &  Lewis  gave  him  a  check,  payable  to  our 
order,  and,  to  get  the  money  on  this  check,  he  forged 
our  name. ' ' 

On  April  26,  1912,  the  defendant  wrote  said  L.  S. 
Miller  another  letter,  again  accusing  the  plaintiff  of 
the  crime  of  forgery,  as  follows : 

**We  have  written  Mr.  Willetts  that,  unless  he  re- 
imburses us  for  the  check  on  which  he  forged  our  signa- 
ture, we  will  begin  a  criminal  action  against  him  at 
once.*' 

The  complaint  contains  two  counts  for  libel,  based  on 
the  charges  made  by  the  defendant  in  the  two  letters, 
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addressed  to  L.  S.  Miller,  as  stated,  supra.  Miller  was 
the  president  of  the  company,  for  which  the  plaintiff 
was  then  working.  The  charges  in  those  letters  caused 
said  company  to  discharge  the  plaintiff,  and  he  was,  in 
consequence  thereof,  without  employment  for  three 
months. 

The  defendant  filed  an  answer,  denying  parts  of  the 
complaint,  and  then  set  up,  as  a  defense  to  each  count 
of  the  complaint,  that  the  charges  that  he  made  against 
the  plaintiff  and  set  out  in  the  complaint  were  true, 
etc.  The  answer  pleaded  also  a  settlement  with  the 
plaintiff,  but,  as  there  appears  to  be  no  merit  in  said 
last-named  defense,  it  will  not  be  referred  to  again. 

The  most  of  the  new  matter  of  the  answer  was  put 
in  issue  by  the  reply.  At  the  trial  a  verdict  and  a 
judgment  were  rendered  for  the  plaintiff  in  the  sum 
of  $433.75.  When  all  of  the  evidence  was  in,  the  de- 
fendant moved  the  court  to  instruct  the  jury  to  return 
a  verdict  for  the  defendant.  This  motion  was  denied. 
After  the  judgment  was  rendered,  the  defendant  pre- 
sented a  motion  to  set  aside  the  verdict  and  judgment 
and  for  a  new  trial.  This  motion  also  was  denied. 
The  defendant  appeals  and  assigns  as  errors  the  de- 
nial of  said  motions.  It  is  not  claimed  that  the  trial 
court  erred  in  admitting  or  excluding  evidence  or  in 
the  instructions  given  to  the  jury. 

1.  The  order  denying  the  motion  for  a  new  trial  is 
not  an  appealable  order,  and  hence  we  cannot  review 
the  action  of  the  court  in  relation  thereto.  This  rule 
is  well  settled  by  the  decisions  of  the  court.  It  is  not 
necessary  to  cite  the  cases  announcing  this  rule  of 
practice. 

At  the  conclusion  of  the  evidence,  the  defendant 
moved  the  trial  court  for  an  order  thereof,  directing 
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the  jury  to  return  a  verdict  in  favor  of  the  defendant, 
for  the  reason  that  the  defendant  had  justified  the 
charges  made  against  him,  and  for  the  further  reason 
that  the  plaintiff  had  failed  to  make  out  his  case. 

2.  A  libel  is  a  malicious  defamation,  made  public 
either  by  printing,  painting,  writing,  signs  or  pictures, 
tending  to  blacken  the  memory  of  one  who  is  dead,  or 
the  reputation  of  one  who  is  living,  and  to  expose  him 
to  public  hatred,  contempt  or  ridicule :  Root  v.  King,  7 
Cow.  (N.  Y.)  613;  Newell,  Defamation,  Slander  and 
Libel,  §  3. 

3.  Forgery  is  the  false  making  or  material  altering, 
with  intent  to  defraud,  of  any  writing,  which,  if  genu- 
ine, might  apparently  be  of  legal  efficacy,  or  the  foun- 
dation of  a  legal  liability:  Black's  Law  Diet.  (2  ed.), 
513;  State  v.  Wheeler,  20  Or.  195  (25  Pac.  394,  23  Am. 
St.  Rep.  119, 10  L.  R.  A.  779). 

4.  5.  To  charge  a  person  in  writing  with  forgery  is 
actionable  per  se:  25  Cyc.  282.  A  person  charged  in 
a  civil  action  with  libel  may  defend  by  alleging  and 
proving  that  the  alleged  libelous  words  used  by  him 
were  true:  Section  92,  L.  0.  L.;  Upton  v.  Hume,  24 
Or.  431  (33  Pac.  810,  41  Am.  St.  Rep.  863,  21  L.  R.  A. 
493). 

The  defendant  in  his  answer  alleges  that  the  plain- 
tiff did  forge  the  name  or  signature  of  the  Scudder 
Syrup  Company  in  indorsing  the  check  referred  to, 
supra,  given  by  Allen  &  Lewis,  and  that  what  he  said 
in  relation  thereto  was  true,  etc.  The  verdict  of  the 
jury  is  in  effect  a  finding  that  the  charge  of  forgery 
made  by  the  defendant  against  the  plaintiff  is  false  and 
malicious. 

The  defendant  asks  us  on  this  appeal  to  set  aside 
said  verdict  and  to  hold  that  his  motion  for  an  in- 
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structed  verdict  for  the  defendant  should  have  been 
sustained  by  the  trial  court 

6.  Article  VII,  Section  3  of  the  Constitution, 
adopted  in  1910,  in  part  is  as  follows : 

**In  actions  at  law,  where  the  value  in  controversy 
shall  exceed  $20,  the  right  of  a  trial  by  jury  shall  be 
preserved,  and  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  this  state,  unless  the 
court  can  aflSrmatively  say  there  is  no  evidence  to 
support  the  verdict.  * ' 

This  constitutional  provision  is  a  standing  inhibi- 
tion, binding  upon  every  court,  against  re-examining 
any  fact  that  has  been  tried  by  a  jury,  unless  the  court 
can  say  aflSrmatively  and  conscientiously  that  there  is 
no  evidence  to  support  the  verdict.  As  held  in  many 
decisions  of  this  court,  the  evidence  necessary  to  sup- 
port a  verdict  is  legal  evidence,  and  it  must  tend  to 
prove  every  material  fact  as  to  which  the  party,  in 
whose  favor  it  was  rendered,  had  the  burden  of  proof. 
When,  however,  there  is  no  evidence  to  support  a  ver- 
dict, it  is  the  duty  of  the  court,  when  properly  asked  to 
do  so,  to  set  it  aside. 

7.  The  question  for  determination  on  this  appeal  is 
as  to  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict. If  there  is  any  evidence  to  support  the  verdict, 
the  motion  for  an  instructed  verdict  in  favor  of  the 
defendant  was  properly  overruled. 

8.  The  defendant  accused  the  plaintiff  of  the  crime 
of  forgery,  and  the  words  used  in  making  said  charge 
are  actionable  per  se  and  imply  malice.  The  defend- 
ant admits  writing  the  letter  and  making  the  charges, 
and  asserts  that  what  he  charged  is  true,  and  that  he 
acted  in  good  faith  in  making  the  charges.  The  facts, 
briefly  stated,  are:  The  Scudder  Syrup  Company  had 
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a  claim  against  Allen  &  Lewis  that  was  partly  disputed. 
The  plaintiff  was  not  at  that  time  (November,  1911)  in 
the  employ  of  the  company,  but  he  was  residing  in  Port- 
land. The  defendant,  as  president  of  the  Scudder 
Company,  wrote  the  plaintiff,  asking  him  to  call  upon 
Allen  &  Lewis  and  adjust  that  matter  for  them.  The 
plaintiff,  as  requested,  called  on  Allen  &  Lewis  and 
made  a  settlement  of  the  disputed  account,  and  it  was 
ascertained  that  Allen  &  Lewis  owed  the  Scudder 
Syrup  Company  a  balance  of  $89.12.  Li  payment 
thereof,  Allen  &  Lewis  delivered  to  the  plaintiff  a  check 
for  that  amount,  payable  to  the  order  of  the  Scudder 
Syrup  Company.  It  had  been  agreed  between  the  com- 
pany and  the  plaintiff  that  the  latter  should  begin  work 
again  for  the  company  in  January,  1912.  The  plaintiff 
was  then  out  of  employment,  and  was  waiting  for  the 
time  to  come  when  he  was  to  begin  work  for  the  com- 
pany.   He  had  worked  for  it  in  the  past. 

The  check  was  drawn  on  a  Portland  bank.  Instead 
of  forwarding  the  check  to  the  Scudder  Syrup  Com- 
pany, the  plaintiff,  on  the  day  that  he  received  it,  wrote 
the  company  that  he  had  adjusted  the  claim  against 
Allen  &  Lewis,  and  that  the  latter  company  had  given 
him  a  check  for  $89.12  in  payment  of  the  balance  due. 
In  his  letter  he  asked  the  Scudder  Syrup  Company  to 
permit  him  to  use  this  money  as  an  advance  on  his 
salary  for  January  and  February.  The  company  re- 
ceived his  letter,  and  on  November  28, 1911,  eight  days 
after  the  check  was  drawn,  it,  by  its  bookkeeper,  wrote 
the  plaintiff,  acknowledging  the  receipt  of  his  letter  of 
November  20th,  and  saying  that  the  company  had  cred- 
ited Allen  &  Lewis  with  the  check  for  $89.12,  that  they 
had  given  him,  and  that  the  company  had  charged  the 
amount  of  said  check  to  the  plaintiff's  personal  ac- 
count.    On  December  1st  the  defendant  also  wrote  the 
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plaintiff,  acknowledging  receipt  of  the  plaintiff  *8  letter 
of  November  20th,  and  saying  inter  alia: 

*'I  note  that  Allen  &  Lewis  gave  you  $89.12,  and  this 
amount  you  want  to  use  temporarily,  which  is  satis- 
factory,'* etc. 

Thus  it  appears  that  the  plaintiff,  on  the  day  that  he 
received  the  check,  wrote  the  company  that  he  had  re- 
ceived it,  stating  the  amount,  and  for  what  it  was  given, 
and  asking  the  company  to  let  him  use  it  as  an  advance- 
ment on  salary  or  as  a  loan,  and  that  the  company  and 
the  defendant  wrote  the  plaintiff  that  that  was  satis- 
factory, and  charged  his  personal  account  with  the 
amount  thereof.  The  facts  show  that  the  company  ad- 
vanced or  loaned  the  amount  of  the  check  to  him  at  his 
request,  knowing  that  he  had  received  it  in  payment 
to  the  company  of  the  Allen  &  Lewis  account.  The 
plaintiff  concealed  nothing  from  the  company  in  rela- 
tion to  the  check.  The  defendant,  notwithstanding 
these  facts,  claims  that  the  plaintiff  was  guilty  of  for- 
gery in  indorsing  the  name  of  the  company  on  the  back 
of  the  check  and  his  own  name  closely  under  the  com- 
pany's name,  without  the  word  **per''  or  *'by''  before 
his  name  and  without  stating  that  he  acted  as  the  com- 
pany's  agent.  The  defendant  testified  that  no  one  had 
authority  to  indorse  checks  for  the  company,  except  its 
officers.  It  appears  from  the  evidence  that  the  plain- 
tiff indorsed  the  check  before  he  received  letters  from 
the  company  or  the  defendant  telling  him  that  it  was 
satisfactory  for  him  to  have  the  money  as  he  had  re- 
quested. The  check,  after  its  indorsement,  was  placed 
to  the  plaintiff's  credit  at  Ladd  &  Tilton's  bank,  where 
he  did  his  banking  business.  He  wrote  the  company's 
name  on  the  back  of  the  check  in  his  ordinary  hand- 
writing, without  any  disguise,  and  wrote  his  own  name' 
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below  it  in  the  same  handwriting.  In  his  evidence  he 
says  that  he  indorsed  the  check  as  agent  of  the  com- 
pany, and  he  appears  to  have  thought  that,  by  writing 
the  company's  name  and  his  name  immediately  below 
it  on  the  back  of  the  check,  he  indorsed  the  check  as 
agent  of  the  company. 

When  the  plaintiff  was  testifying,  after  he  had  told 
of  the  indorsing  of  the  check  and  depositing  it  in  the 
bank,  and  asking  the  company  for  leave  to  use  the 
money,  a  juror  asked  him  whether  he  always  did  it  that 
way,  and  he  answered:  **I  have  done  that  in  at  least 
one  other  instance,  and  it  was  satisfactory.'*  This 
statement  was  not  denied  by  any  evidence.  That  state- 
ment seems  to  mean  that  he  had  in  at  least  one  other 
instance  indorsed  and  applied  a  check  of  the  company 
in  the  same  way  that  he  did  in  this  instance,  and  that 
his  acts  in  doing  so  were  satisfactory.  This  is  a  cir- 
cumstance  tending,  to  some  extent,  to  show  that  the 
company  had  previously  permitted  him  to  indorse  a 
check. 

One  of  the  material  facts  necessary  to  constitute  the 
crime  of  forgery  is  an  intent  to  defraud.  If  the  plain- 
tiff, when  he  indorsed  the  check,  acted  in  good  faith  and 
believed  that  he  had  a  right,  as  agent  of  the  company, 
to  indorse  it,  and  did  not  intend  to  defraud  anyone, 
he  did  not  commit  the  crime  of  forgery.  The  signing 
of  another's  name  to  a  note  or  a  check  without  author- 
ity is  not  necessarily  forgery.  It  constitutes  that 
offense  only  when  it  is  done  with  intent  to  defraud. 

9.  The  question  whether  the  plaintiff  indorsed  the 
check  with  intent  to  defraud  was  a  question  of  fact  to 
be  determined  by  the  jury  from  the  circumstances  re- 
lating to  the  act,  as  shown  by  the  evidence.  It  was  the 
province  of  the  jury,  and  not  the  court,  to  determine 
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whether  the  plaintiff  indorsed  the  check  in  question 
with  intent  to  defraud. 

In  People  v.  Wiman,  148  N.  Y.  33  (42  N.  E.  409),  the 
court  says: 

*  *  Criminal  intent  is  essential  to  constitute  the  crime 
(forgery),  and  the  testimony  bearing  thereon  is  always 
a  question  for  the  jury. '  * 

In  State  v.  Bjornaas,  88  Minn.  305,  306  (92  N.  W. 
982),  the  court  says: 

**It  is  elementary  that  the  animo  furandi,  or  intent 
to  defraud,  is  an  essential  element  of  the  crime  of 
forgery,  or  of  uttering  a  forged  instrument,  which  is 
to  be  proved  or  inferred  from  facts  reasonably  tending 
to  establish  a  guilty  purpose,  and  may  be  negatived 
by  evidence  showing  the  absence  of  such  an  intent.  *  * 
As  stated  in  a  case  very  similar  on  the  facts  to  the  one 
at  bar :  Where  the  intent  to  damage  or  defraud  is  a 
salient  and  essential  part  of  the  case,  such  intent  is  not 
an  irrebuttable  presumption  of  law,  but  is  an  open 
question  for  the  jury,  to  be  determined  by  the  facts  and 
circumstances  in  proof,  for  the  signing  of  another's 
name  without  authority  is  not  necessarily  forgery." 

In  Agee  v.  State,  113  Ala.  57  (21  South.  208),  the 
court  says,  referring  to  a  charge  given  to  the  jury : 

**This  charge  withdrew  from  the  jury  all  considera- 
tion of  one  of  the  ingredients  of  the  offense  alleged 
(forgery),  the  intent  to  defraud,  which  was  a  matter 
of  inference  from  the  facts  before  them,  to  be  drawn 
or  rejected  by  them,  as  those  facts  might  seem  to  them 
to  require. '* 

In  Gooden  v.  State,  55  Ala.  180,  the  court  says : 

*  *  The  charge  given  by  the  court  cannot  be  supported. 
It  withdraws  from  the  jury  all  consideration  of  the 
intent  to  defraud — a  matter  of  inference  from  the  facts 
before  them,  which  it  was  their  province  to  draw  or 
reject.*' 
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In  Kotter  v.  People,  150  111.  441  (37  N.  E.  932),  the 
syllabufi  in  part  is : 

*  *  On  the  trial  of  one  for  the  forgery  of  receipts,  the 
conrt  on  behalf  of  the  people,  instructed  the  jury  that, 
while  it  was  necessary  that  the  defendant  should  have 
forged  the  receipts  with  the  intent  to  damage  and  de- 
fraud the  persons  whose  names  were  signed  thereto, 
yet  if  they  found  that  the  defendant  forged  the  re- 
ceipts or  either  of  them,  then  the  law  would  presume 
that  defendant  intended  to  damage  and  defraud  such 
persons.  Held,  that  it  was  error  to  give  the  instruc- 
tion.*' 

In  McCay  v.  State,  32  Tex.  Or.  233  (22  S.  W.  975), 
the  court  says  in  part : 

**It  is  not  every  signing  of  another's  name  without 
authority  which  constitutes  forgery.  There  must  in- 
here in  the  act  an  intent  to  injure  or  defraud.  If  there 
is  a  reasonable  and  honest  belief  that  the  signature  will 
be  approved,  there  can  be  no  forgery. ' ' 

In  State  v.  Gullette,  121  Mo.  457  (26  S.  W.  356),  the 
court  says ; 

''Instructions  1  and  2  given  on  behalf  of  the  state 
were  erroneous  in  not  submitting  to  the  jury  the  issue 
raised  by  the  allegations  of  the  indictment  and  defend- 
ant's plea  of  not  guilty,  whether  the  act  charged,  if 
done,  was  done  with  the  intent  to  injure  or  defraud.'  " 

In  Knowles  v.  State  (Tex.  Cr.  App.),  74  S.  W.  767, 
the  court  says : 

"Now,  if  Haney  authorized  appellant  to  sign  the 
name,  or  if  appellant  believed  he  had  a  right  to  sign 
the  name  under  all  the  existing  circumstances,  he  would 
not  be  guilty.  *  *  Upon  another  trial  this  matter 
should  be  submitted  in  the  charge  to  the  jury." 

In  Regina  v.  Beard,  34  Eng.  Com.  L.  R.  659,  Mr. 
Justice  Coleridge,  says : 
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**It  is  not  merely  writing  another  man's  name,  but 
writing  it  without  authority  and  with  intent  to  defraud. 
But  I  go  further,  because  I  think  that  if  a  person  had 
reasonable  ground  for  believing,  from  the  acts  of  the 
party,  that  he  had  authority  to  accept,  and  did  in  point 
of  fact  act  upon  that,  it  could  not  be  forgery.** 

Writing  the  company 's  name  on  the  back  of  the  check 
without  authority  so  to  do  was  not  necessarily  forgery. 
Such  an  act,  to  constitute  forgery,  must  be  done  with 
the  intention  to  defraud.  Assuming  that  the  plaintiff 
had  no  authority  to  indorse  checks  belonging  to  the 
Scudder  Syrup  Company,  still  his  indorsement  of  the 
check  in  question  did  not  constitute  the  crime  of  for- 
gery unless  he  did  it  with  intent  to  defraud. 

The  contention  of  the  defendant  is  that  the  trial 
court  should  have  determined,  from  the  evidence,  that 
the  plaintiff,  by  writing  the  Scudder  Syrup  Company 's 
name  upon  the  check  in  question,  committed  the  crime 
of  forgery,  and  have  directed  the  jury  to  return  a  ver- 
dict for  the  defendant;  but  we  cannot  assent  to  this 
claim. 

The  Constitution  guarantees  to  parties,  in  cases  of 
this  kind,  a  trial  by  jury,  and  we  hold  that  there  was 
in  evidence  facts  sufficient  to  require  the  case  to  be 
submitted  to  the  jury.  We  cannot  say  that  there  was 
no  evidence  to  support  the  verdict. 

We  find  no  error  in  the  record.  The  judgment  of  the 
court  below  is  affirmed.  Affirmed. 

Mr.  Chief  Justice  McBrtde,  Mr.  Justice  Burnett 
and  Mr.  Justice  Moore  concur. 
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Argoed  September  24,  reversed  October  13,  1914. 

NEILSON  V.  McNEIL. 

(143  Pac.  1119.) 

liOgB  and  Logglnir— Title-Construction  of  Contract. 

1.  Where  the  former  owner  of  land  had  sold  the  timber  thereon, 
to  bo  removed  within  a  certain  time,  and  then  conveyed  by  quit- 
claim to  a  corporation,  which  in  turn  conveyed  to  plaintiff,  reserving 
the  timber  ''in  accordance  to  the  contract"  of  sale,  and  a  mutual  re- 
lease was  afterward  executed  by  the  sellers  and  buyers  of  the  timber 
and  the  corporation,  after  which  the  corporation  made  the  sale  of  the 
timber  under  which  defendant  claims,  the  reservation  in  the  convey- 
ance to  plaintiff  was  inoperative  after  the  release,  and.  plaintiff  is  the 
owner  of  the  timber  on  the  land. 

From  Coos :  John  S.  Coke,  Judge. 

Department  2.    Statement  by  Me.  Justice  McNaby. 

Declaring  that  his  premises  are  being  invaded  and 
the  timber  removed  therefrom,  John  Neilson,  plaintiff 
herein,  beseeches  a  court  of  equity  for  an  injunction 
against  the  defendant,  and  for  damages  in  the  sum  of 
$400. 

Defendant  in  an  amended  answer  denies  the  asser- 
tions set  forth  in  plaintiff's  complaint,  and  alleges: 
That  in  May,  1911,  the  Bandon  Heights  Land  &  Trust 
Company,  a  corporation,  was  the  owner  in  fee  simple 
of  the  land  in  question,  being  located  in  Coos  County ; 
that  plaintiff  has  been,  since  the  organization  of  the 
company,  a  stockholder,  and  was  in  January,  1912, 
elected  director  of  the  corporation ;  that  in  June,  1911, 
the  corporation  conveyed  the  premises  to  plaintiff, 
however,  expressly  reserving  in  the  instrument  of  con- 
veyance all  the  merchantable  timber  lying,  standing, 
and  being  on  the  land;  that  at  a  meeting  of  the 
directors  of  the  company  during  the  month  of  May, 
1913,  at  which  meeting  there  were  present  all  the 
directors  of  the  company,  including  plaintiff,  the  com- 
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pany  sold  the  timber  to  one  H.  H.  Duf  ort,  who  a  month 
later  made  conveyance  thereof  to  defendant.  Conclud- 
ing, it  is  recounted  that  plaintiff  made  no  objections 
to  the  sale  of  the  timber  to  Duf  ort,  and  that  in  equity 
he  should  be  estopped  from  asserting  any  claim  to  the 
timber.  In  the  reply,  following  a  denial  of  the  state- 
ments set  forth  in  the  amended  answer,  plaintiff  alleged 
matters  explanatory  of  the  *  *  reservation  clause ' '  in  the 
deed  from  the  Bandon  Heights  Land  &  Trust  Company 
to  plaintiff.  The  learned  Circuit  Court,  after  a 
studious  consideration  of  the  case,  entered  a  decree 
confirming  title  to  the  timber  in  defendant.  This  ap- 
peal proceeds  from  that  decree.  Bevebsed. 

« 
For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  O.  T.  Treadgold. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  F.  J.  Feeney. 

Mb.  Justice  McNabt  delivered  the  opinion  of  the 
court. 

A  number  of  questions  are  presented  by  this  appeal 
which  would  require  consideration  if  it  were  not  our 
belief  that  but  a  single  problem,  which  arises  in  the* 
early  stages  of  the  transaction,  is  decisive  of  those 
matters  which  subsequently  follow.  This  point  pre- 
sents itself  in  the  construction  of  the  clause  of  reserva- 
tion embodied  in  the  deed  executed  and  delivered  by 
the  Bandon  Heights  Land  &  Trust  Company  to  plain- 
tiff. Li  the  belief  that  a  clarification  will  follow  from 
a  brief  review  of  the  history  of  the  case,  we  shall  treat 
each  event  chronologically.  In  the  fall  of  1910,  J.  L. 
Kronenberg  and  Esther  M.  Lockhart,  owners  of  the 
property  by  a  common  estate,  entered  into  a  contract 
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with  A.  F.  Estabrook  Company,  for  the  sale  and  pur- 
chase of  the  merchantable  timber  on  the  lands,  to  be 
removed  withon  a  period  of  three  years,  with  the  privi- 
lege of  an  extension  of  time,  conditioned  upon  a  toll 
of  $1  per  thousand  feet.  During  the  early  part  of 
February  following,  the  owners  conveyed  the  premises 
by  quitclaim  deed,  to  the  Bandon  Heights  Land  &  Trust 
Company,  and  at  a  time  practically  contemporaneous 
Kronenberg  and  Lockhart  assigned  their  interests  in 
the  timber  to  the  Bandon  Heights  Land  &  Trust  Com- 
pany. In  June  of  that  year,  the  Bandon  Heights  Land 
&  Trust  Company  conveyed  the  premises  by  an  instru- 
ment containing  covenants  of  warranty  to  plaintiff, 
which  conveyance  contained  the  following  clause : 

''Eeserving  the  timber  to  the  Bandon  Heights  Ijand 
&  Trust  Company,  in  accordance  to  the  contract  with 
A.  F.  Estabrook  Company.'* 

In  the  late  spring  of  1913,  J.  L.  Kronenberg, 
Esther  M.  Lockhart,  the  Bandon  Heights  Land  & 
Trust  Company  and  the  A.  F.  Estabrook  Company, 
entered  into  an  instrument  termed  a  *  *  release, ' ' 
whereby  they  undertook  to  exonerate  each  other  from 
any  liability  which  might  accrue  from  the  sale  of  the 
timber  on  the  premises  by  reason  of  the  contract  be- 
tween Kronenberg  and  Lockhart  on  the  one  part  and 
the  A.  F.  Estabrook  Company  on  the  other,  the  follow- 
ing excerpt  being  the  keynote  of  the  agreement : 

**Now,  therefore,  witnesseth  that  we,  J.  L.  Kronen- 
berg, Esther  Lockhart,  Bandon  Heights  Land  &  Trust 
Company,  a  corporation,  and  the  A.  F.  Estabrook 
Company,  a  corporation,  and  each  and  every  of  them, 
the  said  J.  L.  Kronenberg,  Esther  Lockhart,  Bandon 
Heights  Land  &  Trust  Company,  a  corporation,  and 
A.  F.  Estabrook  Company,  a  corporation,  doth  and  do 
hereby  release  the  others,  and  each  of  the  others  of 
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them,  their  heirs,  executors,  administrators,  successors 
and  assigns,  and  their  and  his  and  her  and  its  estates 
and  effects,  from  all  and  every  of  the  terms,  conditions 
and  obligations,  covenants,  agreements,  claims  and 
demands  of  whatsoever  kind  or  nature  which  may  or 
can  arise  out  of  and  by  reason  of  the  said  agreement 
made  and  executed  on  the  said  3d  day  of  October,  A.  D. 
1910,  relating  to  the  sale  and  purchase  of  the  timber 
on  the  lands  hereinbefore  described,  and  each  and 
every  of  the  parties  are  hereby  released  from  any  and 
all  claims  against  the  other  or  either  of  the  others 
under  said  agreement,  and  each  and  all  of  said  parties 
and  all  who  may  claim  under  them  or  through  them  or 
either  of  them  shall  stand  in  the  same  position  as  if 
said  agreement  had  never  been  made  and  executed,  and 
said  agreement  shall  be  henceforth  considered  as  hav- 
ing been  fully  executed  in  each  and  every  particular  by 
each  and  every  of  the  parties  thereto;  and  the  said 
agreement  shall  henceforth  be  considered  and  held  for 
naught.  *  * 

The  solution  of  the  legal  controversy  is  dependent 
upon  the  construction  given  to  the  clause  of  reserva- 
tion, set  forth  in  the  deed  from  the  Bandon  Heights 
Land  &  Trust  Company  to  plaintiff,  and  the  instrument 
of  release  executed  by  all  the  parties  concerned  in  the 
timber  and  the  timber  contract.  The  deed  under  which 
plaintiff  obtained  title  would  convey  the  entire  prop- 
erty from  the  original  owners,  save  those  contractual 
rights  which  the  grantor  had,  by  virtue  of  the  contract, 
with  the  A.  F.  Estabrook  Company.  A  reading  of  the 
reservation  will  show  that  plaintiff's  grantor  did  not 
reserve  the  whole  property  in  the  timber,  but  merely 
such  rights  as  were  created  by  the  contract  with  the 
A.  F.  Estabrook  Company.  This  is  too  apparent  on 
the  face  of  the  deed  to  admit  of  doubt  or  question.  As 
against  plaintiff,  the  A.  F.  Estabrook  Company  re- 
tained and  held  the  right  to  enter  upon  the  lands  for 
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the  purpose  of  cutting  and  removing  the  reserved 
timber  therefrom.  Therefore,  when  at  a  subsequent 
time,  plaintiff's  grantor,  the  Bandon  Heights  Land  & 
Trust  Company,  and  the  A.  F.  Estabrook  Company, 
who  held  the  right  under  the  timber  contract  with  the 
original  owners  of  the  premises,  released  and  dis- 
charged each  other  from  further  performance  of  the 
terms  of  the  contract  and  all  liabilities  issuing  there- 
from, no  rights  of  property  in  the  timber  remained  in 
the  Bandon  Heights  Land  &  Trust  Company,  and 
plaintiff  then  became  the  absolute  owner  of  the  prop- 
erty, freed  from  any  contractual  rights  of  or  duties 
owing  to  A.  F.  Estabrook  Company.  Therefore  we  are 
of  the  opinion  that  the  subsequent  transactions  pre- 
sented by  the  record  are  inefficacious,  in  view  of  the 
deed  and  instrument  of  release. 

Let  the  decree  of  the  lower  court  be  reversed  and  a 
decree  entered  confirming  title  in  the  timber  in  plain- 
tiff without  damages.  Reversed. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 


Argued  September  30,  affirmed  October  13.  1914. 

HARBISON  V.  PACIFIC  BY.  &  NAV.  CO. 

(144  Pac.  91.) 

ContinQanc6 — ^DlBoretlon  of  Court. 

1.  The  matter  of  continuance  of  the  trial  is  within  the  sound  dis- 
cretion of  the  trial  court. 

OontlnQaiic6—Oroiand»— Absence  of  Evidence. 

2.  The  refusal  of  a  continuance,  asked  by  the  defendant  to  obtain 
exemplifications  of  the  probate  records  of  an  adjoining  county,  to 
establish  the  authority  for  execution  of  an  administrator's  deeds  of 
tide-lands,  which  were  offered  in  evidence,  was  not  an  abuse  of  dis- 
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eretion,  where  there  was  no  dispate  at  the  trial  about  defendant's 
ownership  of  the  tide-lands;  the  question  involyed  being  one  of  law 
as  to  plaintiff's  rights  as  owner  of  the  adjoining  upland. 

[As  to  when  parties  are  entitled  to  a  continuance  of  trial  of 
civil  action,  see  note  in  74  Am.  Dec.  741.] 

Jiiry~~Cliallenge8 — Bias. 

3.  Under  Section  121,  L.  O.  L.,  stating  as  a  cause  of  challenge  to 
a  juror  the  existence  uf  a  state  of  mind  which  satisfies  the  trier  that 
he  cannot  try  the  issue  impartially,  the  question  whether  jurors,  who 
were  either  depositors  or  debtors  of  a  bank  of  which  the  plaintiff 
was  president,  and  who  stated  on  voir  dire  that  their  relations  with  the 
bank  would  not  influence  them,  could  act  impartially  was  one  of  fact 
for  the  trier. 

[As  to  bias,  or  prejudice,  or  interest  that  disqualifies  a  juror, 
see  note  in  9  Am.  St.  Rep.  744.] 

Exceptions,  Bill  of— Exhibits — Questions  Presented  for  Bevlew. 

4.  An  exhibit  containing  all  the  evidence  and  a  complete  record 
and  history  of  all  that  transpired  at  the  trial  attached  to  the  bill  of 
exceptions,  is  not  part  of  the  bill  of  exceptions,  and,  if  it  were,  could 
not  be  considered  except  to  determine  the  correctness  of  a  ruling  on 
motion  for  nonsuit  or  directed  verdict. 

Navigable  Waters — Tide-lands— Blghte  of  Owner. 

6.  Any  rights  a  party  may  acquire  to  tide-lands  are  subject  to  the 
jus  puhUcum^  including  the  rights  of  navigation  and  fisheries  in  waters 
which  alternately  cover  and  uncover  the  lands. 

Eminent  Domain— Oompenaatlon  to  Owner — ^Elements. 

6.  Where  the  construction  of  a  railroad  prevents  access  by  the 
owner  of  upland  or  timber  land  to  tide  water,  such  prevention  of 
access  is  a  proper  element  of  damages. 

Eminent  Domain — Compensation  to  Owner  of  Property — ^Injnrlee  to 
Property  not  Taken. 

7.  On  the  exercise  of  the  right  of  eminent  domain  by  a  railroad 
company,  the  owner  of  the  land  may  recover,  not  only  the  fair  value 
of  the  land  taken,  but  also  compensation  for  injuries  to  the  remain- 
der of  the  tract 

From  Tillamook :  William  Galloway,  Judge. 

Department  1.     Statement  by  Me.  Justice  Buknett. 

The  plaintiff,  M.  W.  Harrison,  alleges  himself  to  be 
the  owner  of  certain  lands  in  Tillamook  County,  part 
of  which  he  says  abuts  upon  Tillamook  Bay,  an  arm 
of  the  sea  in  which  the  tide  ebbs  and  flows.  He  further 
states  that  the  Pacific  Eailway  &  Navigation  Company, 
a  corporation,  constructed  its  railroad  over  part  of  his 
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land  in  such  a  way  as  to  cut  off  his  access  to  those  tidal 
waters  so  that  it  not  only  appropriated  to  its  own  use 
the  land  actually  occupied  by  its  track,  but  also  dam- 
aged his  remaining  land,  in  that  he  was  practically 
prevented  from  utilizing  the  timber  growing  on  that 
part  of  his  premises. 

The  answer  on  the  merits  admits  the  appropriation 
of  about  two  acres  of  the  plaintiff's  land  for  the  con- 
struction of  the  defendant's  railroad,  and  that  the 
plaintiff  has  3,700,000  feet  of  merchantable  timber  on 
the  remainder  of  his  land,  but  otherwise  traverses  the 
allegations  of  the  complaint.  From  a  judgment  for 
the  plaintiff  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  P.  P.  Ferrens,  Mr.  William  D.  Fenton,  Mr.  Ralph 
E.  Moody,  Mr.  Wallace  McCamant  and  Mr.  John  F. 
ReUly,  with  an  oral  argument  by  Mr.  Ferrens. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  A.  E.  Clark  and  Mr.  H.  T.  Botts. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  contention  of  the  defendant  is  that  the  Circuit 
Court  erred  in  the  following  particulars:  (1)  It  did 
not  grant  a  continuance;  (2)  it  permitted  biased  jurors 
to  sit  in  the  trial;  (3)  it  permitted  immaterial  and 
prejudicial  testimony  to  be  introduced;  and  (4)  it  gave 
erroneous  instructions  as  to  the  measure  of  damages 
and  as  to  what  might  be  considered  in  determining  the 
amount  thereof. 

1,  2.  The  action  was  commenced  April  4,  1912,  and 
brought  to  trial  April  24,  1913,  having  b^en  set  on  the 
18th  of  that  month.    One  contention  of  the  defendant 
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was  that  it  owned  a  controlling  interest  in  the  tide- 
lands  in  front  of  the  premises  of  the  plaintiff,  and 
that  consequently  he  had  no  access  to  the  navigable 
waters  of  Tillamook  Bay  for  the- purpose  of  marketing 
his  timber.  It  appears  that  the  defendant  deraigned 
title  to  those  tide-lands  through  certain  administrator's 
deeds  in  estates  settled  in  the  adjoining  county  of 
Clatsop.  These  conveyances  were  of  record  in  Tilla- 
mook County.  The  postponement  of  the  trial  was  for 
the  purpose  of  obtaining  exemplifications  of  the  pro- 
bate records  of  Clatsop  County  to  establish  the  au- 
thority for  the  execution  of  the  administrator 's  deeds. 
The  deeds  themselves  were  offered  and  received  in  evi- 
dence at  the  trial,  and  there  was  no  apparent  contention 
against  their  efficacy  as  muniments  of  defendant's  title. 
For  all  that  appears  in  the  record  there  was  no  dispute 
at  the  trial  about  defendant's  ownership  of  the  tide- 
lands.  The  question  involved  appears  to  have  been 
one  of  law  as  to  the  rights  of  the  plaintiff  as  owner 
of  the  adjoining  upland  to  navigate  the  waters  of  the 
bay  when  the  tide  should  cover  the  defendant's  lands 
described  in  the  administrator's  deeds.  The  matter 
of  postponement  of  the  trial  is  within  the  sound  dis- 
cretion of  the  trial  court:  Lew  v.  Lucas ^  37  Or.  208  (61 
Pac.  344) ;  Linn  County  v.  Morris,  40  Or.  415  (67  Pac. 
295).  In  the  absence  of  any  contest  over  the  title  of 
the  defendant  to  the  tide-lands  mentioned,  we  cannot 
say  that  the  Circuit  Court  abused  its  discretion  in 
denying  the  postponement. 

3.  The  alleged  bias  of  the  jurors  of  which  the  defend- 
ant complains  consisted  in  the  fact  that  the  plaintiff 
was  the  president  and  principal  owner  of  a  bank  in 
Tillamook,  which  was  patronized  by  at  least  nine  of 
the  jurors  who  sat  in  the  trial  of  the  case.  They  were 
either  depositors  in  the  bank  or  owed  it  small  sums  of 
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money,  and  all  declared  in  substance,  on  voir  dire,  that 
the  indirect  relation  they  sustained  to  the  plaintiff  by 
virtue  of  their  business  dealings  with  the  bank  with 
which  he  was  connected  would  not  influence  them  in 
their  decision  of  the  case.  This  feature  was  elabo- 
rated by  the  examination  of  the  jurors  in  question  and 
over  the  objection  of  the  defendant  the  court  accepted 
them  for  the  trial  of  the  cause.  In  such  a  case  the  par- 
ticular cause  of  challenge  defined  in  Section  121, 
L.  0.  L.,  is :  • 

*  *  For  the  existence  of  a  state  of  mind  on  the  part  of 
the  juror,  in  reference  to  the  action,  or  to  either  party, 
which  satisfies  the  trier,  in  the  exercise  of  a  sound  dis- 
cretion, that  he  cannot  try  the  issue  impartially  and 
without  prejudice  to  the  substantial  rights  of  the  party 
challenging,  and  which  is  known  in  this  Code  as  actual 
bias.*' 

We  cannot  say  as  a  matter  of  law  that  the  relation- 
ship described  above  disqualified  the  jurors.  The 
propriety  of  such  men  acting  in  that  capacity  is  a  ques- 
tion of  fact  to  be  determined  by  the  trial  court  from  all 
the  evidence,  and  unless  an  abuse  of  discretion  clearly 
appears,  we  cannot  overturn  its  conclusion.  The  men 
themselves  were  before  the  court.  The  judge  observed 
them  and  under  such  circumstances  was  far  more 
capable  of  determining  whether  they  would  act  im- 
partially than  we  who  only  see  the  paper  record :  State 
V.  Armstrong,  43  Or.  207  (73  Pac.  1022) ;  State  v.  Me- 
gorden,  49  Or.  259  (88  Pac.  306,  14  Ann.  Cas.  130) ; 
State  V.  Caseday,  58  Or.  429  (115  Pac.  287) ;  State  v. 
Humphrey,  63  Or.  540  (128  Pac.  824). 

4.  The  bill  of  exceptions  proper  in  this  case  contains 
no  statement  whatever  of  the  testimony  adduced.  It 
is  true  there  is  attached  to  the  bill  of  exceptions  as  an 
exhibit  what  is  characterized  as  containing  all  the  evi- 
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dence  and  a  complete  record  and  history  of  all  that 
transpired  at  the  trial  of  the  cause.  This,  however,  is 
no  part  of  the  bill  of  exceptions,  and  if  it  were,  could 
not  be  considered  for  any  purpose  except  that  of  de- 
termining the  correctness  of  the  decision  of  the  court 
of  a  motion  for  a  nonsuit  or  for  a  directed  verdict: 
National  Council  v.  McGinn,  70  Or.  457  (138  Pac.  493). 
The  assignments  of  error  in  the  instructions  may  be 
classified  under  two  heads:  (1)  Conceding  that  the  de- 
fendant was  seised  of  the  tide-lands  in  Tillamook  Bay, 
and  that  the  plaintiff  owned  the  uplands  bordering 
thereon,  the  court  erred  in  allowing  the  jury  to  con- 
sider, as  an  element  of  damage,  that  the  plaintiff  was 
deprived  of  access  to  those  tidal  waters  by  the  building 
of  the  defendant's  road;  (2)  in  permitting  the  jury  to 
consider  as  an  element  of  damage,  not  only  the  actual 
value  of  the  land  occupied  by  the  defendant 's  road,  but 
also  the  effect  upon  the  remaining  land  based  upon  the 
greater  difficulty  in  marketing  the  plaintiff's  standing 
timber. 

5.  Whatever  rights  a  party  may  acquire  to  tide- 
lands,  they  are  subject  to  the  jus  publicum,  which  in- 
cludes the  rights  of  navigation  and  fishery  in  the 
waters,  which  alternately  cover  and  uncover  the  lands 
twice  in  24  hours:  Bowlhy  v.  Shively,  22  Or.  410  (30 
Pac.  154) ;  Corvallis  d  Eastern  Ry.  v.  Benson,  61  Or. 
359  (121  Pac.  418). 

6.  The  tidal  waters  in  any  arm  of  the  sea  constitute 
nature's  highway,  and  the  situation  presented  is 
analogous  to  one  where  a  public  county  road  should  be 
laid  out  and  established  over  the  defendant's  upland. 
Under  such  circumstances,  if  it  did  any  act  to  prevent 
the  plaintiff 's  lawful  access  to  such  a  highway,  it  would 
be  an  element  of  damage.  Here,  in  a  certain  sense, 
was  a  highway  over  the  defendant 's  land,  at  least  dur- 
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ing  such  time  as  the  water  would  permit  the  iSiotation 
of  logs.  If  the  plaintiff  could  obtain  access  to  that 
water  for  snch  purposes,  the  deprivation  of  that  right 
would  constitute  an  element  of  damage  if  caused  by 
the  construction  of  the  defendant's  road.  Besides  all 
this,  if  it  were  possible  for  access  to  be  obtained  to  the 
tide-lands  for  logging  purposes  by  purchase  or  other- 
wise, any  act  of  the  defendant  which  would  render  such 
access  impossible  would  of  course  tend  to  depreciate 
the  value  of  the  land  upon  which  the  timber  grew,  and 
which  would  be  the  subject  of  logging  operations.  In 
other  words,  the  mere  proximity  of  land  to  tide  water 
is  an  enhancement  of  value  not  possessed  by  land  at 
some  inaccessible  point  in  the  distant  interior.  If, 
therefore,  this  adjacency  to  navigation  is  seriously  im-. 
paired  or  practically  destroyed  so  as  to  make  plain- 
tiff's lands  substantially  as  inaccessible  as  the  interior 
land,  that  fact  ought  to  be  submitted  to  the  jury  with 
others  illustrating  the  situation,  and  considered  in 
estimating  the  damage  resulting  from  the  acts  of  the 
defendant. 

7.  It  is  well  settled  that  in  estimating  the  damages 
accruing  to  a  land  owner  from  the  exercise  of  right  of 
eminent  domain  by  a  railway  company  the  owner  of 
the  fee  is  entitled  to  recover,  not  only  the  fair  value  of 
the  land  actually  taken,  but  also  for  the  injury  to  the 
remainder  of  the  same  tract.  It  is  apparently  without 
dispute  that  the  principal  value  of  the  plaintiff's  land 
consists  in  the  marketable  timber  growing  thereon. 
Anything,  therefore,  which  would  destroy  the  market 
value  of  that  timber  would  be  an  element  of  damage, 
and  the  court  was  clearly  within  the  bound  of  the  law 
in  submitting  that  feature  to  the  jury :  Sharp  v.  United 
States,  191  U.  S.  341  (48  L.  Ed.  211,  24  Sup.  Ct.  Rep. 
114) ;  Haggard  v.  School  Dist.,  113  Iowa,  486  (85  N.  W. 
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777) ;  Kansas  City  8.  B.  R.  Co.  v.  Norcross,  137  Mo. 
415  (38  S.  W.  299) ;  Chicago,  R.  I.  S  P.  R.  Co.  v. 
George,  145  Mo.  38  (47  S.  W.  11) ;  Tri^State  T.  &  T. 
Co.  V.  Cosgriff,  19  N.  D.  771  (124  N.  W.  75,  26  L.  R  A. 
(N.  S.)  1171) ;  Chattahoochee  Valley  R.  Co.  v.  Bass,  9 
Ga.  App.  83  (70  S.  E.  683) ;  Stuttgart  d  R.  B.  R.  Co. 
V.  Kocourek,  101  Ark.  47  (141  S.  W.  511);  Hauge  v. 
La  Crosse  S  S.  E.  Ry.  Co.,  148  Wis.  288  (134  N.  W. 
368) ;  Baker  v.  Pennsylvania  R.  R.  Co.,  236  Pa.  479 
(84  Atl.  959) ;  Flemister  v.  Central  Georgia  P.  Co.,  140 
Ga.  511  (79  S.  E.  148) ;  Louisville  &  N.  R.  Co.  v.  White 
Villa  Club,  155  Ky.  452  (159  S.  W.  983). 
Finding  no  error,  the  judgment  is  affirmed. 

Affirmed. 

Mb.  Justice  Moore,  Mr.  Justice  Bamsey  and  Mb. 
Justice  Bean  concur. 


Argaed  September  29,  affirmed  October  13,  1914. 

EUDOLPH  V.  PORTLAND  RY.,  L.  &  P.  CO. 

(144  Pac.  93.) 

Street  BallroadB — Ordinancefl — ^Postponement  of  Operation. 

1.  Under  Section  7007,  L.  O.  L.,  requiring  every  street-car  to  have 
fenders  of  a  kind  therein  prescribed,  provided  that,  whenever  in  the 
judgment  of  the  mayor  and  members  of  the  common  council  of  any 
city  it  shall  be  for  the  beet  interests  of  the  residents  to  substitute 
another  approved  design  of  fender,  the  mayor  and  council  may  do  so 
on  entering  on  the  records  the  reason  for  the  substitution,  where  a 
city  ordinance,  enacted  over  eight  years  after  this  section  went  into 
effect,  declares  the  judgment  of  the  mayor  and  council  that  a  certain 
kind  of  fender  should  be  substituted,  a  portion  of  the  ordinance  post- 
poning its  operation  for  over  three  months  was  ultra  vires  and  void. 

[As  to  power  of  municipal  corporations  to  make  and  enforce 
regulations  for  the  public  protection  from  street  railways,  gee 
note  in  104  Am.  St.  Bep.  636.] 
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Street  Railroads — Operation — ^Eqnlpicent  of  Oais. 

2.  The  aperation  of  street-cars  not  equipped  with  a  fender,  as  re- 
quired by  a  valid  city  ordinance,  from  which  an  injury  to  a  ehild  upon 
the  track  resulted,  was  negligence  per  se. 

New  Trial — Proceedings  to  Procure — Snfllciency  of  Motion. 

3.  Though  a  motion  for  new  trial  did  not  specifically  state  that 
there  was  no  evidence  to  sustain  the  verdict  as  to  some  material  issue, 
the  court  properly  granted  a  new  trial,  where  such  was  the  fact. 

From  Multnomah :  Henry  L.  Benson,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Moobe. 

An  action  was  instituted  by  Marcus  M.  Eudolph,  as 
administrator  of  the  estate  of  his  daughter,  Maxine 
Melba  Budolph,  deceased,  against  the  Portland  Bail- 
way,  Light  &  Power  Company,  a  corporation,  to  re- 
cover damages  occasioned  by  her  death,  which  was 
caused  by  one  of  the  defendant 's  electric  cars  running 
over  her.  The  facts  out  of  which  the  cause  arose  are 
that  the  defendant  owns  on  Nebraska  Street,  in  the 
City  of  Portland,  a  single  line  of  railway,  extending 
east  and  west,  on  which  track  it  operates  passenger 
cars  propelled  by  electricity.  The  plaintiff  on  July  16, 
1912,  resided  on  the  south  side  of  that  street,  and  had 
caused  to  be  piled,  on  the  curb  in  front  of  his  premises, 
wood;  the  tier  being  24  feet  in  length.  The  east  end 
of  the  pile  extended  about  five  feet  farther  east  than 
the  steps  which  afforded  an  entry,  up  an  incline,  from 
the  sidewalk  to  his  house.  About  6:50  P.  M.  of  that 
day,  as  he  was  laying  planks  near  the  west  end  of  the 
wood,  in  order  to  wheel  it  into  the  shed,  his  daughter 
Maxine,  then  4  years,  1  month  and  2  days  old,  who  had 
been  playing  with  other  children  on  the  lawn,  suddenly 
ran  down  the  steps  and,  passing  around  the  east  end 
of  the  wood,  went  upon  the  street.  The  plaintiff,  see- 
ing the  movement  of  the  little  girl,  instantly  looked 
west  up  the  street  and  saw  a  car  about  70  feet  distant, 
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approaching  on  a  downgrade  of  about  4  per  cent  He 
immediately  ran  aronnd  the  west  end  of  the  wood  and 
started  up  the  street  toward  the  car,  shouting  to  the 
motorman  to  halt.  No  attention  to  such  request  was 
seemingly  given,  as  far  as  could  be  observed  from  any 
diminution  of  the  speed  of  the  car,  whereupon  the 
plaintiflF  turned  and  ran  toward  his  daughter,  but  be- 
fore he  could  reach  her  she  was  knocked  down  by  the 
car  and  dragged  along  the  track,  instantly  killing  her. 

The  negligence  alleged  in  the  complaint  as  a  basis 
for  the  recovery  is  in  substance:  (1)  The  failure  to 
provide  for  the  car  such  a  fender  or  guard  as  is  re- 
quired by  law;  (2)  the  carelessness  and  incompetence 
of  the  motorman;  and  (3)  the  last  clear  chance  was 
also  pleaded,  and  it  was  averred  that  the  motorman 
failed  to  drop  the  fender  or  to  stop  the  car  in  time  to 
avoid  the  accident. 

The  answer  denied  the  material  averments  of  the 
complaint,  and  for  separate  defenses  alleged  in  effect : 
(1)  That  the  plaintiff's  daughter  suddenly  appeared 
upon  the  track  in  such  close  proximity  to  the  car  that 
the  persons  in  charge  thereof  could  not  have  seen  her, 
and  that  her  presence  was  unknown  to  the  servants  of 
the  defendants;  (2)  that  she  was  of  such  immature 
years  and  insufficient  understanding  as  not  to  know  or 
realize  the  consequences  of  her  acts,  and  that  the  plain- 
tiff was  negligent  in  permitting  her  to  go  upon  the  rail- 
way track;  and  (3)  that  the  operation  of  the  car  caus- 
ing the  injury  was  governed  by  an  ordinance  of  the 
City  of  Portland,  setting  forth  the  substance  thereof. 

The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer,  and,  the  cause  having  been  tried,  the 
jury  found  for  the  defendant,  upon  which  verdict  a 
judgment  was  rendered.  Thereupon  the  plaintiff's 
counsel  moved  to  set  aside  the  judgment  and  for  a  new 
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trial,  based  on  the  following  grounds:  (1)  Irregularity 
in  the  proceedings;  (2)  misconduct  of  the  prevailing 
party;  (3)  newly  discovered  evidence,  setting  forth 
the  particulars  of  each  of  these  assignments;  (4)  ** in- 
sufficiency of  the  evidence  to  justify  the  verdict;  (5) 
the  verdict  is  against  the  law;  (6)  error  in  law  occur- 
ring at  the  trial  and  excepted  to  by  the  plaintiff.  ^  * 

Predicated  on  this  motion  the  court  made  findings 
of  fact  as  follows : 

**  (1)  That  the  street-car  which  caused  the  injury  to 
Maxine  Melba  Rudolph,  resulting  in  her  death,  was 
not  equipped  with  a  fender  as  required  by  law,  in  this : 
(a)  The  pretended  fender  thereon  did  not  extend  out  in 
front  of  the  car,  nor  was  it  so  constructed  or  arranged 
that  any  portion  thereof  could  be  dropped  to  the  track 
to  prevent  persons  from  being  run  over  by  said  car, 
nor  was  the  said  fender  so  constructed,  either  as  to 
design  or  place  of  its  location,  as  to  prevent  persons 
from  being  injured  or  struck  by  said  car  or  run  over 
thereby,  nor  was  the  said  fender  so  constructed  that 
the  same  was  above  the  rails  the  distance  provided  by 
law.  In  these  particulars  the  said  fender  did  not  com- 
ply either  with  the  General  Laws  of  Oregon,  or  with  the 
requirements  specified  in  the  charter  of  the  City  of 
Portland,  nor  with  the  requirements  of  the  ordinance 
introduced  in  evidence.  There  is  a  total  absence  of 
evidence  showing  that  the  company  had  any  such 
fender  on  the  cars  as  Is  prescribed  or  required  by  law. 

^^(2)  The  testimony  shows  that  the  motorman  in 
charge  of  the  car  saw,  or  could  have  seen,  the  danger- 
ous position  of  Maxine  Melba  Rudolph,  and  appre- 
ciated, or  could  have  appreciated,  her  dangerous  posi- 
tion in  time  to  have  stopped  said  car  and  prevented  the 
injury,  but  that  said  motorman,  by  reason  of  his  in- 
competency, as  alleged  in  the  complaint,  failed  to  stop 
the  car. 

**(3)  There  is  no  evidence  sufficient  to  show  con- 
tributory negligence  on  the  part  of  either  the  said 
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Maxine  Melba  Budolph,  who  is  a  child  of  the  age  set 
forth  in  the  complaint,  nor  any  contributory  negligence 
on  the  part  of  the  plaintiff. 

*•  (4)  By  reason  of  the  absence  of  evidence  on  these 
points,  the  court  concludes  that  the  death  of  Maxine 
Melba  Budolph  was  caused  by  the  negligence  of  the 
defendant  corporation,  and  that  the  jury  erred  in  re- 
turning a  verdict  for  the  defendant.  The  court  fur- 
ther finds  that  the  jury  erred  in  not  following  the  direc- 
tions of  the  court  given  to  it  on  these  subjects.** 

Based  on  these  findings  the  following  conclusion  was 
deduced : 

**It  is  therefore  considered,  ordered  and  adjudged 
that  the  said  verdict  and  judgment  be  set  aside,  and 
that  a  new  trial  be  granted  plaintiff  herein." 

From  this  order  the  defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Griffith,  Leiter  &  Allen,  with  an  oral  argument 
by  Mr.  Rufus  A.  Leiter. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Isham  N.  Smith  and  Mr.  John  F.  Logan,  with  an 
oral  argument  by  Mr.  Smith. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  court. 

Sections  1,  2  and  4  of  an  act  of  the  legislative  assem- 
bly filed  in  the  office  of  the  Secretary  of  State  February 
18, 1903,  are  incorporated  in  L.  0.  L.  as  Sections  7007, 
7008  and  7009.  *  Section  3  of  the  enactment,  however, 
is  not  thus  set  out,  but  reads : 

**The  provisions  of  this  act  shall  not  be  in  force  or 
effect  until  the  first  day  of  January,  1904*':  Gen.  Laws 
Or.  1903,  p.  94. 
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Section  1  of  the  law  mentioned  is  as  follows : 

**  Every  street-car  nm,  operated,  or  used  on  any 
street-car  line  in  the  State  of  Oregon,  other  than 
operated  by  horses,  shall  be  provided  with  good  and 
substantial  aprons,  fenders,  or  guards  which  shall  be 
constructed  so  as  to  be  firmly  attached  to  the  front  end 
of  each  car  and  extend  out  in  front  of  the  front  plat- 
form or  front  end  of  such  car,  not  less  than  two  feet, 
and  so  arranged  that  the  forward  end  of  such  apron, 
fender,  or  guard  shall  be  not  more  than  three  inches 
above  the  rails ;  and  such  apron,  fender,  or  guard  shall 
be  built  or  constructed  so  that  the  motorman,  or  other 
person  in  charge  of  such  car,  ean  drop  the  front  end 
of  such  apron,  fender,  or  guard  on  the  track,  so  as  to 
prevent  any  person  from  being  thrown  down  and  run 
over  by  or  caught  beneath  or  under  such  car :  Provided, 
that  whenever,  in  the  judgment  of  the  mayor  and  the 
members  of  the  common  council  of  any  city  or  town 
incorporated  imder  the  laws  of  this  state,  it  shall  be 
deemed  for  the  best  interests  of  the  residents  and  in- 
habitants of  any  such  city  or  town  to  substitute  in  lieu 
of  the  apron,  fender,  or  guard,  hereinbefore  provided 
for,  another  approved  design  of  apron,  fender,  or 
guard,  said  mayor  and  said  city  council  shall  have  such 
right  whenever  there  shall  be  entered  upon  the  records 
of  said  city  or  town  the  reasons  for  making  such  sub- 
stitution. * ' 

Belying  upon  the  power  thus  conferred,  the  council 
and  mayor  of  the  City  of  Portland  adopted  a  resolution 
prescribing  the  fenders  required  to  be  used  on  street- 
cars that  were  to  be  used  in  that  municipality.  In  an 
action  against  the  defendant  herein  to  recover  dam- 
ages for  the  death  of  a  little  girl,  occurring  January 
20,  1910,  and  caused  by  her  being  run  over  by  an  elec- 
tric car,  it  was  held,  in  construing  provisions  of  the 
city  charter,  that  the  authority  so  delegated  by  the 
proviso  contained  in  Section  7007,  L.  O.  L.,  could  not 
be  employed  by  a  resolution,  but  only  by  an  ordinance : 
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Thornton  v.  Portland  Ry.,  L.  dk  P.  Co.,  63  Or.  478  (128 
Pac.850). 

Evidently  anticipating  such  determination.  Ordi- 
nance No.  23,259  of  the  City  of  Portland  was  regularly 
passed,  after  the  injury  last  referred  to  had  occurred, 
prescribing  the  fenders  to  be  used  on  street-cars  oper- 
ated in  that  city.  This  municipal  enactment  contained 
an  emergency  clause  whereby  the  law  went  into  imme- 
diate effect  May  13,  1911,  upon  its  approval  by  the 
mayor.  Section  1  thereof  was  amended  November  16, 
1911,  by  Ordinance  No.  24,353,  which  provides  gener- 
ally that  it  shall  be  unlawful  for  any  corporation  own- 
ing or  operating  street  railways  within  the  city  after 
September  1,  1912,  to  run  any  street-car  using  air- 
brakes without  having  attached  to  the  front  end  of  the 
car  a  fender  projecting  at  least  24  inches,  consisting 
of  an  apron  composed  of  specified  material  and  a  life 
guard  or  vertical  fender  extending  at  least  3  inches  in 
front  of  the  bumper.  Such  apron  to  be  attached  to 
pistons  working  within  cylinders,  so  that,  by  an  emer- 
gency application  of  the  air,  the  apron  will  be  thereby 
lowered  and  held  on  the  rails  by  the  air  pressure  within 
such  cylinders.  The  apron  of  the  fender  to  have  a 
projecting  bar  parallel  with  and  in  front  of  the  apron, 
whereby  the  bar  coming  in  contact  with  any  pedestrian 
on  the  track,  air  will  thereby  be  simultaneously  ad- 
mitted into  the  cylinders  operating  the  fender  and  into 
a  cylinder  controlling  the  brakes.  The  amended  ordi- 
nance contained  a  proviso  to  the  effect  that,  on  or  be- 
fore the  points  of  time  hereinafter  specified,  at  least 
the  number  of  cars  mentioned  should  be  thus  equipped, 
to  wit:  October  1,  1911,  50;  March  1,  1912,  100;  AprU 
1, 1912, 150;  May  1, 1912,  200;  June  1,  1912,  250;  July 
1,  1912,  300 ;  July  15,  1912,  350 ;  and  August  1,  1912, 
400.    A  failure  so  to  equip  such  cars  within  the  re- 
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spective  periods  and  in  the  numbers  specified  was  to 
be  deemed  a  violation  of  the  ordinance. 

Section  8  of  the  ordinance  provided  that,  for  any 
disobedience  of  its  provisions,  the  corporation  found 
guilty  thereof  should  be  punished  by  a  fine  of  not  less 
than  $50  nor  more  than  $500,  and  each  day 's  operation 
of  cars  without  being  so  equipped  should  be  recognized 
as  a  separate  offense.  Section  2  of  the  enactment  pre- 
scribes the  fenders  required  to  be  used  on  cars  oper- 
ated in  Portland  not  having  air-brakes.  Section  8 
thereof  expresses  the  judgment  of  the  mayor  and  com- 
mon council  of  that  city,  as  required  in  the  proviso  of 
Section  7007,  L.  0.  L.  That  clause  of  the  ordinance 
also  contains  a  further  statement  as  follows : 

"Whereas  it  is  impossible  to  equip  all  of  the  street- 
cars operated  within  the  city  limits  of  the  City  of  Port- 
land with  fenders  and  guards  as  prescribed  in  sections 
1  and  2  of  this  ordinance  prior  to  the  respective  dates 
prescribed  by  each  of  said  sections  1  and  2,  the  use  of 
the  type  of  fender  or  guard  known  as  the  *  Hunter  Drop 
Guard  Fender*  *  *  is  hereby  approved  until  the  dates 
respectively  specified  in  said  sections  1  and  2  of  this 
ordinance,  from  and  after  which  said  dates  it  shall  be 
unlawful  to  use  upon  said  street-cars  *  *  any  other 
type  of  fenders  or  guards  than  the  types  prescribed 
in  said  sections  1  and  2  respectively." 

The  testimony  shows  that  the  car  causing  the  injury 
was  of  type  **F.  No.  340,''  and  was  operated  on  the 
streets  of  Portland  by  using  air-brakes,  but  it  did  not 
have  the  fender  or  apron  prescribed  by  section  1  of  the 
amended  ordinance.  The  guard  used  upon  such  car, 
however,  was  the  one  mentioned  in  section  2  of  the 
enactment. 

Patrick  L!  Betech,  the  motorman  in  charge  of  the  car 
at  the  time  of  the  accident,  testified  that,  immediately 
before  it  occurred,  he  heard  a  man  screaming,  and  look- 
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ing  forward  he  saw  the  little  girl  coming  from  behind 
the  east  end  of  the  woodpile,  about  20  or  25  feet  ahead, 
running  northwesterly,  but  that  she  was  only  3  or  4 
feet  from  the  car  when  she  reached  the  track ;  that  as 
soon  as  the  witness  saw  her  he  applied  the  emergency- 
brakes  and  tried  to  step  on  the  pin  whereby  the  guard 
could  have  been  released,  but  that,  his  foot  slipping,  he 
missed  the  catch,  and  the  fender  did  not  fall.  No  evi- 
dence was  offered  by  the  defendant  to  show  any 
attempt  on  its  part  to  comply  with  the  provision  of 
section  1  of  the  amended  ordinance. 

It  will  be  remembered  that  the  proviso  found  in  Sec- 
tion 7007,  L.  0.  L.,  empowers  the  mayor  and  conmion 
council  of  Portland,  whenever  in  their  judgment  it 
should  be  deemed  for  the  best  interests  of  the  inhab- 
itants of  this  city  to  substitute,  in  lieu  of  the  fender 
provided  for  by  that  statute,  another  approved  guard, 
the  exercise  of  which  right  was  to  be  evidenced  by  an 
entry  made  upon  the  records  of  that  municipality.  It 
will  also  be  kept  in  mind  that  the  statute  did  not  go  into 
effect  until  January  1,  1904.  Ordinance  No.  24,353, 
prescribing  the  kind  of  fender  to  be  employed  in  street- 
cars having  air-brakes  and  used  in  the  City  of  Port- 
land, was  not  to  become  operative  until  September  1, 
1912,  47  days  after  the  plaintiff's  daughter  was  killed. 
From  the  time  the  statute  referred  to  went  into  force 
until  this  ordinance  became  effective  was  8  years  and 
8  months.  How  many  street-cars  having  air-brakes 
were  in  use  by  the  defendant  when  the  ordinance 
became  operative  does  not  appear  from  a  transcript  of 
the  testimony.  On  July  15, 1912,  or  the  day  preceding 
the  injury  complained  of  herein,  350  cars  should  have 
been  equipped  with  fenders,  as  prescribed  in  section  1 
of  the  ordinance.  That  number  of  cars  should  have 
been  supplied  with  guards  in  8  years,  6  months  and  14 
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days  from  the  time  the  statute  went  into  effect.  This 
was  an  allowance  of  more  than  eight  days  to  each  car 
in  which  to  secure  and  attach  the  prescribed  fender. 

1.  The  power  to  substitute,  in  lieu  of  the  guard  rec- 
ommended by  the  statute,  another  fender  could  be 
employed  ** whenever,"  in  the  judgment  of  the  mayor 
and  common  council  of  Portland,  it  was  deemed  for  the 
best  interests  of  the  inhabitants  of  that  city.  This 
grant  of  authority  was  continuing  until  it  was  employed 
May  11,  1911,  by  the  enactment  of  Ordinance  No. 
23,259,  which  then  went  into  effect  directing  the  kind 
of  apron  required  to  be  used  in  Portland  on  cars  hav- 
ing air-brakes,  and  thereupon  such  municipal  law 
became  the  rule  governing  the  operation  of  such 
vehicles  on  the  streets.  No  authority,  however,  was 
conferred  to  postpone  the  operation  of  that  law,  and 
the  attempt  to  do  so,  as  set  forth  in  the  ordinance,  was 
ultra  vires  and  void. 

2.  The  car  causing  the  death  of  Maxine  Melba 
Budolph  not  having  been  equipped  at  the  time  of  the 
accident  as  commanded,  its  operation  was  a  violation 
of  the  provision  of  section  1  of  the  ordinance,  and,  this 
being  a  breach  of  duty  enjoined  by  law,  the  injury 
resulted  from  negligence  per  se:  Peterson  v.  Standard 
OH  Co.,  55  Or.  511  (106  Pac.  337,  Ann.  Gas.  1912 A,  625) ; 
Morgan  v.  Bross,  64  Or.  63  (129  Pac.  118) ;  Goodwin  v. 
Rowe,  67  Or.  1  (135  Pac.  171). 

3.  The  motion  for  a  new  trial  did  not  specifically 
state  that  there  was  no  evidence  received  to  sustain  the 
verdict  as  to  some  material  issue,  and  for  that  reason 
it  is  argued  by  defendant's  counsel  that  an  error  was 
committed  in  setting  aside  the  judgment.  In  Smith 
Typewriter  Co.  v.  McOeorge,  ante,  p.  523  (143  Pac. 
905),  in  referring  to  Section  548,  L.  0.  L.,  it  is  said : 
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*' Under  the  provisions  of  this  statute,  the  right  of 
a  Circuit  Court  to  set  aside  a  judgment  and  grant  a 
new  trial  can  be  exercised  only  when,  in  the  trial  of  a 
cause  an  error  has  been  committed  which  is  so  pre- 
judicial to  the  defeated  party  that  the  judgment  ren- 
dered against  him  would,  if  allowed  to  remain  in  force, 
be  reversed  on  appeal.  When  the  trial  court,  within 
the  time  allowed,  discovers  that  such  a  mistake  of  law 
has  been  made,  it  may  sua  sponte  or  on  motion  correct 
the  error  by  setting  aside  the  judgment  and  granting 
a  new  trial,  thereby  avoiding  the  necessity  of  and  the 
expense  •  *  incurred  by  an  appeal.  *  * 

The  case  at  bar  comes  within  the  rule  thus  an- 
nounced, and,  as  there  was  no  evidence  received  in 
respect  to  the  matter  stated  by  the  court  in  its  findings, 
the  judgment  was  properly  set  aside. 

The  order  brought  up  for  review  is  affirmed. 

Affirmed. 

Mr.  Chief  Justice  McBridb,  Mr.  Jubtiob  Burnett 
and  Mr.  Justice  Bamset  concur. 


Argued  September  25,  defendant  disbarred  October  20,  1914. 

Ex  Parte  COHEN. 

(144  Pac.  79.) 

Oonrts— Federal  Oonxts — ^Beylew  of  ProceedingB— Effect  of  Ttaasfor 
of  Oanse. 

1.  A  judgment  of  conviction  of  a  felony  by  a  federal  District 
Court,  affirmed  by  the  Circuit  Court  of  Appeals,  continues  in  force, 
notwithstanding  a  writ  of  certiorari  from  the  United  States  Supreme 
Court,  until  reversed,  which  is  done  only  when  errors  are  found  in 
the  record  upon  which  it  rests  and  where  committed  previously  to  its 
rendition. 

■ 

Attorney  and  GUent — Disbarment  of  Attorney — Conviction  of  Felony. 

2.  The  effect  of  a  conviction  of  felony  as  a  ground  for  disbarring 
an  attorney  is  not  annulled  by  a  writ  of  error  and  supersedeas. 

[As  to  disbarment  of  attorneys  for  criminal  acts  in  advance  of 
their  conviction,  see  note  in  114  Am.  Si.  Bep.  839.] 
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Original  proceeding  in  Supreme  Court, 

Department  2.      Statement  Per  Curiam. 

Max  O.  Cohen,  who  is  charged  in  this  proceeding,  is 
a  member  of  the  bar  of  this  state,  and  on  October  9, 

1913,  there  was  filed  in  this  court  against  him  an  ac- 
cusation alleging  that  he  had  been  convicted  in  the 
United  States  District  Court  for  Oregon  of  the  crime 
of  subornation  of  perjury.  The  proceeding  was  filed 
against  him  in  this  court  by  the  grievance  committee  of 
the  bar  association  of  the  State  of  Oregon,  and  on  the 
9th  day  of  October,  1913,  this  court  made  an  order 
therein  requiring  that  he  appear  and  answer  said  al- 
legation on  the  4th  day  of  November,  1913,  at  10  o^clock 
A.  M.  On  the  30th  day  of  October,  1913,  said  Max  G. 
Cohen,  by  his  attorneys,  Mannix  &  Sullivan,  appeared 
and  answered  the  said  accusation,  and  on  the  25th  day 
of  June,  1914,  there  was  filed  by  the  said  grievance 
committee  a  supplemental  accusation  against  him,  set- 
ting forth  that  the  said  judgment  of  the  United  States 
District  Court  had  been  affirmed  on  the  4th  day  of  May, 

1914,  in  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  District  (214  Fed.  23,  130  C.  C.  A.  417), 
by  which  the  judgment  of  the  said  United  States  Dis- 
trict Court  for  Oregon  was  made  final;  and  the  said 
committee  asked  that  the  matter  be  set  for  hearing. 
On  the  27th  day  of  July,  1914,  the  said  Cohen  answered 
the  said  supplemental  accusation,  alleging  that  he  had 
applied  to  the  said  United  States  Circuit  Court  of  Ap- 
peals for  a  writ  of  certiorari,  which  was  still  pending. 
On  September  25,  1914,  this  matter  came  on  for  argu- 
ment in  this  court,  and  was  taken  under  advisement. 

Defendant  Disbarred. 
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Mr,  John  H.  McNary  and  Mr.  John  McCourt,  for 
petitioners. 

Mr,  Thomas  Mannix,  for  defendant. 

Mr.  Elton  WatJcins  and  Mr.  John  B.  Cleland,  for 
Grievance  Committee  of  Oregon  State  Bar  Associa- 
tion. 

Opinion  Peb  Cxtriak. 

1,  2.  To  be  admitted  to  the  bar  of  this  conrt  under 
our  statute  bears  with  it  some  honor  as  well  as  re- 
sponsibility ;  and  it  is  very  important  that  the  members 
of  the  said  bar  maintain  the  honor  and  dignity  of  that 
profession  by  moral  conduct  and  honorable  dealings, 
not  only  with  their  clients  and  the  court,  but  with  other 
citizens,  this  court  being  made  the  final  arbiter  of  ques- 
tions of  this  character.  The  case  comes  before  us 
practically  upon  the  one  question  as  to  whether  or  not 
we  should  treat  the  judgment  of  the  United  States  Dis- 
trict Court  or  of  the  Circuit  Court  of  Appeals  as  final 
and  as  a  basis  upon  which  a  judgment  of  disbarment 
should  be  granted.  The  charge  is  a  serious  one  and 
involves  a  question  of  moral  turpitude  which  cannot 
be  lightly  looked  upon.  Cohen  insists  before  us  that 
the  decision  of  the  Circuit  Court  of  Appeals  is  not 
final,  and  therefore  not  sufficient  upon  which  to  base 
the  proceeding.  It  is  said  in  Thornton  on  Attorneys 
at  Law,  Section  856,  a  conviction  of  crime  is  usually 
considered  a  sufficient  ground  for  disbarment,  and  that 
one  convicted  in  a  federal  court  may  be  disbarred  in 
the  state  court;  and  it  is  held  in  many  United  States 
cases  that  a  writ  of  error,  or  certiorari,  from  the 
United  States  Supreme  Court  does  not  vacate  the  judg- 
ment of  the  court  below.     That  continues  in  force  until 
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reversed,  which  is  done  only  when  errors  are  found  in 
the  record  upon  which  it  rests  and  where  committed 
previously  to  its  rendition :  See  Railway  Co.  v.  Twom- 
bly,  100  U.  S.  78  (25  L.  Ed.  550).  The  effect  of  a  con- 
viction of  felony  as  a  ground  for  disbarring  an  attor- 
ney is  not  annulled  by  a  writ  of  error  and  supersedeas: 
In  re  Kirhy  (D.  C),  84  Fed.  606;  State  v.  Hubbard,  58 
Kan.  797  (51  Pac.  290,  39  L.  E.  A.  860).  The  accusa- 
tion and  the  matters  admitted  in  the  pleadings  are 
suflScient  to  justify  the  disbarment,  and  it  is  deter- 
mined, by  this  court  that  Max  G.  Cohen  has  been  con- 
victed of  a  felony  involving  moral  turpitude. 

It  is  therefore  hereby  ordered  and  adjudged  by  this 
court  that  the  said  Max  G.  Cohen  be  and  is  hereby  dis- 
barred from  practice  in  any  of  the  courts  of  this  state, 
and  that  his  name  be  stricken  from  the  roll  of  attorneys 
of  this  court.  Defendant  Disbabbed. 
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LAPP  V.  MABSHFIELD,* 

(144  Pac.  83.) 

Municipal  OorporatioxiB — PnbUc  ImprorementB — ^ABsessmenti. 

1.  Under  a  city  charter  provision  giving  the  council  power  to  de- 
termine what  shall  constitute  a  lot  or  part  thereof,  where  it  does  not 
appear  that  the  owner  of  a  tract  is  injured  by  laying  it  off  into 
smaller  rectangular  tracts  for  assessment  purposes,  an  assessment  in 
that  manner  is  at  the  most  irregular,  and  not  void  in  equity. 

[As  to   purposes   for  which   municipal   corporations   can   levy 
assessments  and  taxes,  see  note  in  34  Am.  St.  Rep.  25.] 

Municipal  Oorporatlonfl — ^Public  Improvements — ^Assessments — "Adja- 
cent Property.'* 

2.  A  city  charter  authorizing  assessments  for  a  public  improve- 
ment upon  "adjacent  property"  includes  lands  which,  while  not  imme- 

*A8  to  the  right  to  subdivide  private  owner's  land  for  the  purpose 
of  assessment  for  public  improvements,  see  note  in  23  L.  R.  A.  (N.  S.) 
405.  Reporter. 
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diately  abutting  on  the  improvement,  lie  so  near  as  to  be  benefited 
by  it. 

Municipal  OoxporatloiiB— Public  Improremonts— Asseasmentfl. 

3.  In  a  suit  to  enjoin  the  collection  of  an  assessment  for  public 
improvements,  where  plaintiff's  land  is  included  with  other  land  and 
he  introduced  in  evidence  a  map  showing  what  portion  of  the  land 
assessed  belongs  to  him,  a  decree  will  be  entered  for  the  release  of 
his  land  from  the  lien  of  the  assessment  upon  payment  of  his  portion 
of  the  assessment. 

From  Coos :  John  S.  Cokb,  Judge. 

Department  2.  Statement  by  Mb.  Chief  Justice 
McBfiroE. 

This  is  a  suit  by  Joseph  L.  Lapp  against  the  City  of 
Marshfield,  of  the  county  of  Coos  and  State  of  Oregon, 
a  municipal  corporation,  and  J.  W.  Carter,  as  marshal 
of  the  said  City  of  Marshfield,  to  enjoin  the  collection 
of  certain  assessments  for  the  improvement  of  Cedar 
Street  in  said  city.  The  complaint  alleges  the  due  and 
regular  passage  by  the  city  council  of  a  resolution  de- 
daring  the  intention  of  the  city  to  improve  a  portion  of 
Cedar  Street  from  the  north  line  of  Third  Street  to  a 
point  12  feet  westerly  of  the  center  of  Front  Street, 
and  that  thereafter  the  recorder  gave  notice  of  the  in- 
tention of  the  city  to  make  said  improvement.  The 
complaint  then  recites  the  taking  of  all  the  other  steps 
necessary  to  make  a  valid  assessment  in  form,  from 
which  it  appears  that,  except  for  the  alleged  defects 
hereinafter  mentioned,  the  proceedings  leading  up  to 
the  attempted  sale  of  the  property  claimed  by  plaintiff 
are  in  all  respects  regular.  The  complaint  alleges  the 
issuance  of  an  alias  warrant  requiring  the  marshal  to 
sell  certain  tracts  of  land  particularly  described  in  the 
warrant  and  in  the  complaint,  and  further  alleges  that 
plaintiff  is  the  owner  of  a  tract  of  land  which  is  de- 
scribed by  metes  and  bounds ;  that  no  part  of  such  land 
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fronts  or  abuts  upon  Cedar  Street,  and  that  he  is  not 
liable  for  any  assessment  for  the  improvement  thereof ; 
that  the  description  of  the  separate  tracts  described  in 
said  warrant  was  arbitrarily  made  and  prepared,  and 
was  so  arbitrarily  used  and  employed  in  all  the  pro- 
ceedings of  the  common  council  leading  np  to  said  im- 
provement without  reference  to  or  regard  being  had 
for  the  ownership  of  lands  embraced  within  said  de- 
scription ;  that  within  said  description  of  the  said  sev- 
eral tracts  in  said  warrant,  and  in  the  ordinance 
providing  for  the  improvement,  is  a  portion  of  the  land 
owned  by  the  plaintiff  not  fronting  and  abutting  upon 
Cedar  Street,  and  that  there  is  included  in  said  assess- 
ment, lands  not  owned  by  plaintiff;  that  plaintiff  has 
repeatedly  offered  and  has  at  all  times  been  ready,  able, 
and  willing  to  pay  to  defendant  any  and  all  amounts 
properly  chargeable  to  his  property,  but  that  defend- 
ants have  failed  and  refused,  and  still  fail  and  refuse, 
to  segregate  said  assessment  so  that  plaintiff  may  pay 
the  amount  properly  chargeable  to  his  property,  and 
that  it  is  impossible  for  plaintiff  to  so  segregate  the 
same,  and  not  knowing  the  amount  properly  charge- 
able to  his  property,  and  being  unable  to  ascertain  the 
amount  thereof,  plaintiff  has  been  unable  to  pay  said 
as3essment  or  to  tender  into  court  the  amount  thereof. 
The  answer  denied  that  plaintiff  was  the  owner  of 
the  property  described  in  the  complaint,  or  any  part 
thereof,  and  alleged  a  regular  and  orderly  assessment 
for  the  purpose  of  the  proposed  improvement  and  a 
willingness  and  offer  on  the  part  of  defendants  to  aUow 
plaintiff  to  designate  such  parcels  of  said  tract  as  he 
claimed  to  own  and  to  pay  his  portion  of  the  assess- 
ment thereon,  which  plaintiff  had  neglected  and  re- 
fused to  do. 
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The  reply  denied  the  new  matter  in  the  answer. 
After  the  plaintiff  had  concluded  his  testimony  defend- 
ants moved  for  a  dismissal  of  the  suit  on  the  ground 
that  plaintiff  had  failed  to  show  any  cause  of  action, 
or  any  title  in  himself,  to  any  land  affected  by  the  as- 
sessmenty  which  motion  was  granted,  and  plaintiff 
appeals.  Modifosd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  James  M.  Upton  and  Mr.  Edivard  L.  C.  Farrin, 
with  an  oral  argument  by  Mr.  Upton. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  D.  Qoss. 

Opinion  by  Mb.  Chief  Justice  MgBbide. 

While  the  testimony  as  to  the  location  of  the  tract 
purchased  by  plaintiff  from  the  state  is  not  so  clear 
and  satisfactory  as  could  be  desired,  we  are  of  the  opin- 
ion  that  the  testimony  of  the  witness  Cathcart  tends  to 
place  it  where  it  is  indicated  upon  the  map  offered  in 
evidence.  Although  the  deed  from  the  state  is  irregu- 
lar and  perhaps  not  so  definite  as  to  the  boundaries  of 
the  tract  conveyed  as  is  usually  the  case,  nevertheless 
it  contains  those  elements  of  description  by  which  a 
surveyor  going  upon  the  ground  would  be  able  to  find 
the  property.  For  the  purposes  of  this  case,  and  in 
the  absence  of  any  contrary  testimony,  we  may  fairly 
assume  that  plaintiff's  boundaries  are  where  they  are 
indicated  on  the  map. 

1.  The  laying  off  of  the  tract  into  smaller  rectangu- 
lar tracts  would  seem  to  be  authorized  by  section  71  of 
the  charter,  which  provides,  among  other  things : 
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*'The  council  shall  have  power  to  determine  what 
shall  constitute  a  lot  or  part  thereof  as  the  terms  are 
used  in  this  act. '  * 

In  any  event  it  does  not  appear  that  plaintiff  has 
been  in  any  way  injured  by  this  method  of  assessment, 
which  at  the  most  would  be  only  irregular  and  not  void 
in  equity. 

2.  Neither  is  there  any  validity  to  plaintiff  ^s  conten- 
tion that  his  land  does  not  abut  on  the  street  to  be  im- 
proved, and  is  therefore  immune  from  assessment. 
The  city  charter  of  Marshfield  provides  that  assess- 
ments of  this  character  may  be  made  upon  adjacent 
property.  This  includes  lands  which,  while  not  im- 
mediately abutting  on  the  improvement,  lie  so  near 
thereto  as  to  be  benefited  by  it:  Page  &  Jones,  Taxa- 
tion by  Assessment,  §  622 ;  Kirkpatrick  v.  City  of  Dal- 
las, 58  Or.  511  (115  Pac.  424) ;  Town  of  Woodruff  Place 
V.  Raschig,  147  Ind.  517  (46  N.  E.  990) ;  Hennessy  y. 
Douglas  County,  99  Wis.  129  (74  N.  W.  983).  The 
evidence  indicates  that  {he  land  claimed  by  plaintiff 
will  be  benefited  by  the  improvement. 

3.  The  most  difficult  question  presented  is  the  inclu- 
sion of  plaintiff's  land  with  land  owned  by  others  in 
the  same  assessment.  Some  authorities  seem  to  hold 
such  an  assessment  absolutely  void,  even  in  equity: 
McQuillin,  Municipal  Corporations,  §  2082 ;  Hunt  v. 
State,  etc.,  26  Ind.  App.  518  (58  N.  E.  557).  Other 
authorities  seem  to  hold  that  an  assessment  of  that 
character,  while  irreg^ilar,  is  not  void,  but  voidable,  and 
that  the  defect  may  be  waived  by  failure  to  object  at 
the  proper  time  and  place :  McQuillin,  Municipal  Cor- 
porations, §  2082;  Thomson  v.  People,  184  111.  17  (56 
N.  E.  383) ;  Becker  v.  Baltimore  &  Ohio  ii.,  17  Ind. 
App.  324  (46  N.  E.  685.)     On  principle  the  rule  that 

n  Or.- 
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snoh  assessment  is  an  irregularity,  merely  renderings 
the  assessment  voidable,  would  seen  most  equitable  un- 
der such  circumstances  as  appear  in  this  case.  That 
every  step  necessary  to  make  a  valid  improvement  was 
complied  with  is  not  questioned.  The  council  had 
jurisdiction  to  make  the  assessment  on  all  the  property 
included  in  the  assessment  district  It  exercised  that 
jurisdiction  erroneously  by  assessing  the  lands  of  two 
proprietors  jointly  instead  of  severally.  Plaintiff 
made  no  objection  to  the  assessment,  and  did  not  call 
attention  to  the  error  in  time  for  the  authorities  to 
make  a  new  assessment,  but  waited  nntil  the  improve- 
ment was  completed,  and  then  and  now  says  that  he  is 
unable  to  segregate  the  amount  justly  due  by  him  from 
that  of  other  owners,  or  from  land  not  owned  by  any- 
body, when  it  is  apparent  on  the  face  of  the  map  intro- 
duced by  him  that  any  competent  surveyor  or  mathe- 
matician can  compute  the  amount  in  an  hour.  He 
attempts  to  excuse  his  failure  to  make  a  tender  on  the 
ground  that  he  cannot  compute  the  quantity  of  land 
included  in  the  improvement,  expresses  a  desire  and 
ability  to  pay  what  is  due,  and  in  the  same  breath  saya 
he  owes  nothing.  The  case  of  Welch  v.  Clatsop 
County,  24  Or.  452  (33  Pac.  934),  lays  down  a  salutary 
rule  to  be  applied  to  cases  of  this  kind  by  requiring  the 
party  claiming  relief  against  an  illegal  or  irregular 
tax  to  tender  what  is  fairly  and  equitably  due  before 
equity  will  relieve  him. 

** Nothing, '*  observes  Lord  Camden,  "can  call  a  court 
of  equity  into  activity  but  conscience,  good  faith  and 
reasonable  diligence.  When  these  are  wanting  the 
court  is  passive  and  does  nothing. ' ' 

However,  as  it  seems  inequitable  to  require  the  plain- 
tiff to  pay  assessments  upon  property  he  does  not  own 
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in  order  to  preserve  the  property  which  he  claims  to 
own,  taxing  the  costs  of  this  appeal  against  him  will  be 
a  sufficient  penalty  for  his  lack  of  diligence  in  this  pro- 
ceeding. We  will  make  the  computations  which  he 
ought  to  have  made  and  direct  that  upon  the  payment 
of  that  sum  the  property  claimed  by  him  and  indicated 
on  the  map  in  evidence  be  released  from  the  lien  of  the 
assessment,  leaving  the  balance  subject  to  the  assess- 
ment lien  for  the  collection  of  which  an  alias  warrant 
may  issue  to  the  marshal.  This  will  preserve  the  rights 
of  the  city  and  at  the  same  time  avoid  doing  any  possi- 
ble injustice  to  the  plaintiff.  A  computation  of  the 
amount  due  upon  the  tracts  claimed  by  plaintiff  shows 
the  amount  to  be  $591. 

It  is  therefore  ordered  that  if  the  plaintiff  shall, 
within  30  days  after  the  entry  of  this  judgment,  pay  to 
the  defendant  the  sum  of  $591,  a  decree  shall  be  entered 
enjoining  defendant  from  selling  the  property  claimed 
by  him  in  his  complaint ;  but  in  default  of  such  payment 
the  suit  shall  be  dismissed.  In  either  event  the  de- 
fendant will  recover  costs  and  disbursements. 

Modified. 

Mb.  Justice  Eakin,  Mr.  Justiob  Bean  and  Mb. 
Justice  MgNaey  concur. 
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Argued  October  2,  reversed  October  20,  1914. 

CLACKAMAS  SOUTHERN  RY.  CO.  v.  VICK. 

(144  Pac.  84.) 

Trial— Ttlal  by  Oovrt— Kaceaslty  for  Findings. 

1.  Under  Article  VH,  Section  p,  of  the  Constitution,  as  amended 
November  8,  1910,  guaranteeing  the  right  of  trial  by  jury  where  the 
value  in  controversy  exceeds  $20,  and  Section  157,  L.  O.  L.,  authoriz- 
ing waiver  of  trial  by  jury  by  consent  of  the  parties  and  assent  of 
the  trial  court,  Section  158,  requiring  the  decision  to  be  given  in 
writing,  stating  the  facts  found  and  conclusions  of  law  separately, 
and  the  findings  and  judgment  to  be  entered  in  the  journal  in  case 
of  trial  by  the  court,  and  Section  159,  providing  that  the  findings  of 
the  court  upon  the  facts  shall  be  deemed  a  verdict,  a  judgment  on 
trial  by  the  court,  without  findings  of  fact  or  conclusions  of  law,  is 
void. 

From  Clackamas :  Jambs  A.  Eakin,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moobe. 

This  is  an  action  by  the  Clackamas  Southern  Rail- 
way Company,  a  corporation,  against  John  H.  Vick  to 
recover  the  sum  subscribed  by  the  defendant  for  the 
corporate  stock  of  the  plaintiff.  The  cause,  being  at 
issue,  was  tried  without  the  intervention  of  a  jury,  and 
from  the  evidence  taken  the  court,  without  making  any 
findings  of  fact  or  of  law,  gave  judgment  for  plaintiff, 
and  the  defendant  appeals. 

Rbvebsbd  and  Remanded. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  C.  D.  d  D.  C.  Latourette,  with  an  oral  argu- 
ment by  Mr.  D.  C.  Latourette. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  B.  N.  Hicks,  Mr.  0.  D.  Ehy  and  Mr.  Grant  B. 
Dimick,  with  an  oral  argument  by  Mr.  Hicks. 
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Mb.  Jubticb  Moobe  delivered  the  opinion  of  the 
court. 

The  right  of  trial  by  jury  is  guaranteed  where  the 
value  in  controversy  exceeds  $20 :  Article  VII,  Section 
3  of  the  Constitution.  The  trial  of  an  issue  of  fact  may 
be  waived,  however,  in  actions  on  contract,  by  the 
parties  and  in  other  actions  by  consent  of  the  parties 
and  assent  of  the  court:  Section  157,  L.  0.  L.  When 
an  issue  of  fact  is  tried  by  the  court  its  decision  shall 
be  given  in  writing  and  filed  with  the  clerk,  and  shall 
state  the  facts  found  and  the  conclusions  of  law  sep- 
arately. Such  findings  shall  be  entered  in  the  journal 
and  judgment  given  thereon:  Section  158,  L.  0.  L. 
The  findings  of  the  court  upon  the  facts  shall  be  deemed 
a  verdict:  Section  159,  L.  0.  L.  In  construing  these 
provisions  of  the  statute  it  has  been  held  essential  that 
the  court  should,  without  any  request  therefor,  make 
findings  of  fact  on  the  issues  essential  to  support  the 
judgment  given:  Moody  v.  Richards,  29  Or.  282  (45 
Pac.  777) ;  Daly  v.  Larsen,  29  Or.  535  (46  Pac.  143) ; 
Breding  v.  WUliams,  33  Or.  391  (54  Pac.  206) ;  WHght 
V.  Ramp,  41  Or.  285  (68  Pac.  731).  When  findings  of 
fact  as  made  conform  to  and  are  as  broad  as  the  ma- 
terial averments  of  one  of  the  parties  necessarily  de- 
termining the  judgment  given  in  his  favor,  thereby 
negativing  the  legal  hypothesis  of  the  adverse  party, 
no  findings  of  fact  are  essential  with  respect  to  the  al- 
legations contained  in  the  pleadings  of  the  latter: 
Lewis  V.  First  National  Bank,  46  Or.  182  (78  Pac.  990) ; 
Jennings  v.  Frazier,  46  Or.  470  (80  Pac.  1011) ;  Free- 
man V.  Trammer,  50  Or.  287  (91  Pac.  1077) ;  Naylor  v. 
McColloch,  Mayor,  54  Or.  305  (103  Pac.  68) ;  Henderson 
V.  Reynolds,  57  Or.  186  (110  Pac.  979) ;  Wells  v.  Great 
Northern  Ry.  Co.,  59  Or.  165  (114  Pac.  92,  116  Pac. 
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1070,  34  L.  R.  A.  (N.  S.)  818,  825).  In  Taffe  v.  Smyth, 
62  Or.  227  (125  Pac.  308)  in  construing  Article  VH, 
Section  3,  of  the  Constitution  as  amended  November  8, 
1910,  it  was  held  that  when  in  the  trial  of  a  cause  with- 
out a  jury  the  court  made  findings  of  fact  as  to  six 
of  the  causes  of  action,  but  inadvertently  omitted  to 
make  a  finding  as  to  the  remaining  cause,  findings  of 
fact  would  be  made  in  respect  thereto  from  an  inspec- 
tion of  the  entire  evidence,  when  it  appeared  that  a 
transcript  thereof  was  made  a  part  of  the  bill  of  ex- 
ceptions. The  decision  in  that  case  is  based  on  the 
principle  that  the  judgment  rendered  was  supported  in 
part  by  the  findings  as  made  which  were  equivalent  to 
special  verdicts.  The  final  determination  of  the  trial 
court,  having  thus  some  groundwork  on  which  to  rest 
such  foundation,  can  be  amended  upon  appeal  by  mak- 
ing an  additional  finding  of  fact  in  the  manner  indi- 
cated. Where,  however,  a  judgment  is  rendered  with- 
out findings  of  fact  or  conclusions  of  law,  it  has  no 
foundation  and  is  void :  Frederick  <&  Nelson  v.  Bard, 
66  Or.  259  (134  Pac  318). 

The  conclusion  reached  in  the  latter  case  necessarily 
determines  this  appeal,  and,  this  being  so,  the  judgment 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

Bevebsed  and  Remanded. 

Mb.  Justice  McBbide,  Mb.  Justice  Bubnbtt  and  Mb. 
Justice  Ramsey  concur. 
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Argued  October  1,  reversed  0<;tt>ber  20,  191ii 

SEAMAN  V.  MUIE. 

(144  Pac.  121.) 

Banks  and  Banlring—Pepoglta— Evidence — ^Weig!ht  and  Snffldency. 

1.  In  an  action  against  a  bank  to  recover  the  amount  of  plaintifTs 
claim  against  a  traction  company  out  of  proceeds  of  sale  of  the  prop- 
erty of  the  company  alleged  to  have  been  deposited  in  the  bank  for 
the  benefit  of  the  company's  creditors,  evidence  held  not  to  show  that 
the  bank  knew  anything  of  the  proposed  liquidation  of  the  traction 
eoqipany  till  after  the  sale,  or  that  any  agreement  was  made  or 
attempted  to  be  made  to  bind  the  bank  to  pay  the  creditors  of  the 
traction  company  on  the  bank's  acceptance  of  notes  of  the  purchasers 
and  the  issuance  of  a  cashier's  eheek  for  the  amount  which  was  left 
in  the  custody  of  the  bank. 

Bllla  and  Kotea— Indonement— ''Negottatad." 

2.  \Vliere,  after  sale  of  a  traction  company's  property,  the  pur- 
chasers deposited  notes  for  the  price  with  a  bank  and  a  cashier's  check 
was  issued  payable  to  the  secretary  of  the  traction  company  by  whom 
it  was  indorsed  to  a  trustee,  who  indorsed  it  in  blank  and  left  it  in 
the  custody  of  the  bank  with  the  notes,  the  cashier's  check  was  not 
negotiated  within  Section  5863,  L.  O.  L.,  providing  that  an  instru- 
ment is  negotiated  when  it  is  transferred  from  one  person  to  another 
in  such  manner  as  to  constitute  the  transferee  the  holder  thereof,  and, 
if  payable  to  order,  it  is  negotiated  by  the  indorsement  of  the  holderi 
completed  by  delivery. 

[As  to  what  is  a  negotiable  note,  see  note  in  Ann.  Gaa.  1912D,  4.] 

Payment — ^Wliat  Oonatitatee — ^Negotiable  Papeia. 

3.  The  execution  and  delivery  of  negotiable  papers  is  not  payment 
unless  it  is  accepted  by  the  parties  in  that  sense. 

[As  to  when  acceptance  of  checks  constitutes  payment,  see  note 
in  69  Am.  St.  Bep.  346.] 

Banks  and  Banking— Depoalta—Katnra  of  Biiglits. 

4.  Where  a  traction  company  has  sold  its  property  and  deposited 
the  proceeds  in  a  bank,  the  bank  becomes  a  debtor  to  the  company, 
and  the  creditors  of  the  company  have  no  title  to  or  interest  in  the 
debt  of  the  bank  to  the  traction  company,  except  by  virtue  of  attaolh 
ment  or  execution. 

[As  to  special  as  distinguished  from  general  deposits,  see  note 
in  Ann.  Gas.  1913E,  45.] 

From  Multnomah :  Henby  E.  McGinn,  Judge. 
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Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  an  action  by  Milton  W.  Seaman  against  Jane 
Whalley  Muir,  executrix  of  the  estate  of  William  T. 
Muir,  deceased,  and  the  Merchants'  National  Bank. 

The  complaint  states  substantially  that  the  Oregon 
Traction  Company,  a  corporation,  was  indebted  on 
March  15,  1906,  to  sundry  persons  in  amounts  aggre- 
gating $2,680.53.  These  further  allegations  appear  in 
that  pleading : 

*'That  on  the  15th  day  of  March,  1906,  the  said 
Oregon  Traction  Company  being  so  indebted  as  here- 
inbefore set  out,  the  defendants  and  each  of  them,  on 
the  said  15th  day  of  March,  1906,  agreed  by  and  with 
the  said  creditors  of  the  said  Oregon  Traction  Com- 
pany hereinafter  set  out,  that  they,  the  said  defendants, 
would,  on  the  receipt  of  the  amounts  of  money  herein- 
before mentioned  in  this  complaint,  from  the  said  Ore- 
gon Traction  Company,  receive  and  safely  keep  the 
same  as  the  money  of  the  said  creditors  of  the  said  Ore- 
gon Traction  Company  as  hereinbefore  named,  and  set 
out,  and  would  pay  the  same  over  to  the  said  creditors 
as  hereinbefore  in  this  complaint  set  out,  whenever 
they,  the  defendants,  should  be  afterward  requested; 
that  on  the  said  15th  day  of  March,  1906,  the  said 
Oregon  Traction  Company,  through  its  officers  and 
agents,  did  pay  over  to  the  defendants  and  each  of 
them,  the  full  sum  of  $2,680.53,  which  payment  was 
made  for  and  to  the  use  and  benefit  of  the  said  creditors 
of  the  said  Oregon  Traction  Company  as  hereinbefore 
set  out,  and  in  accordance  with  the  agreement  made  by 
the  said  defendants  to  hold  and  safely  keep  the  said 
money  to  and  for  the  use  of  the  said  creditors  as  here- 
inbefore named,  and  in  the  amounts  as  hereinbefore 
set  ouf 

Alleging  an  assignment  to  himself  of  the  demands 
against  the  traction  company  before  mentioned,  and  his 
demand  of  the  defendants  for  the  payment  of  their 
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aggregate,  the  plaintiff  asks  for  judgment  in  that 
amount. 

The  answer  alleged,  in  substance,  that  neither  of  the 
defendants  at  any  time  had  any  money  or  property  in 
their  possession  or  under  their  control  belonging  to  the 
Oregon  Traction  Company  or  to  any  of  the  assignees 
of  the  plaintiflf,  and  that  the  United  Railways  Company 
acquired  all  the  property  of  the  Oregon  Traction  Com- 
pany and  agreed  to  pay  its  debts  including  the  amounts 
mentioned  in  the  complaint.  Otherwise  the  defendants 
deny  everything  in  the  complaint  except  the  corporate 
character  of  the  defendant  Merchants '  National  Bank. 
During  the  trial  the  plaintiff  filed  an  amended  reply 
denying  the  new  matter  of  the  answer  except  the  cor- 
porate character  of  the  United  Railways  Company,  and 
set  out  affirmative  matter  designated  as  a  plea  in  es- 
toppel to  the  effect  that  the  defendants  ought  not  to  be 
permitted  to  say  they  have  no  property  belonging  to 
the  traction  company,  because  the  plaintiff  alleges  in 
effect  that  the  defendant  Muir  was  an  officer  and  direc- 
tor of  the  traction  company  and  held  like  positions  in 
the  United  Railways  Company,  besides  being  an  officer 
and  attorney  of  the  Merchants'  National  Bank;  that 
the  defendants  knew  that  the  traction  company  was  in- 
debted to  the  plaintiff 's  assignors  in  the  sums  set  out  in 
the  complaint,  among  others  its  total  indebtedness 
amounting  to  about  $35,000;  that  the  defendants  rep- 
resented to  the  plaintiff  and  his  assignors  in  common 
with  others  that  the  traction  company  would  go  into 
liquidation  disposing  of  its  assets  at  auction,  and  out  of 
the  proceeds  of  such  sale  would  pay  the  indebtedness  of 
the  traction  company,  including  the  claims  of  the  plain- 
tiff's assignors;  that  they  were  thereby  induced  to  re- 
frain from  exercising  their  legal  rights  against  the 
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traction  company  for  the  satisfaction  of  their  claims ; 
and  that  the  auction  was  held  and  the  property  sold, 
but  the  proceeds  were  not  applied  to  the  payment  of 
the  claims.  During  the  trial,  on  motion  of  the  plaintiff, 
the  action  was  dismissed  as  to  the  executrix  of  the  de- 
fendant Muir;  he  having  died  during  the  pendency  of 
the  action.  The  court  made  findings  of  fact  and  con- 
clusions of  law  in  favor  of  the  plaintiff  as  against  the 
defendant  bank  and  entered  judgment  thereon,  from 
which  the  bank  appeals.       Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Richard  W.  Montague. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Wilson  T.  Hume  and  Mr.  John  P.  Logan,  with  an 
oral  argument  by  Mr.  Hume. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

The  question  presented  is  whether  there  is  any  evi- 
dence to  support  the  findings,  they  being  equivalent  to 
the  verdict  of  a  jury.  A  brief  resume  of  the  testimony, 
therefore,  is  necessary  for  the  purpose  of  this  decision. 
It  is  unquestioned  that  the  traction  company  was  in- 
debted to  the  plaintiff 's  assignors  in  the  amounts  men- 
tioned in  the  complaint.  It  was  hopelessly  involved 
financially  and  determined  to  sell  its  property  and 
satisfy  its  debts.  Negotiations  had  been  pending  with 
certain  individuals,  members  of  the  United  Railways 
Company,  to  purchase  the  property  with  a  view  of 
liquidating  the  liabilities  of  the  traction  company,  and 
with  that  end  in  mind  the  individuals  mentioned  had 
bought  and  taken  an  assignment  of  about  $25,000  worth 
of  the  claims  against  that  concern.    At  this  juncture 
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it  held  a  public  auction  of  all  its  property,  the  terms 
of  the  sale  being  for  cash.  The  property  was  struck 
oflf  to  one  Lemcke  for  $36,000,  when  for  the  first  time 
the  purchaser  and  those  associated  with  him  stated  to 
the  defendant  Muir,  who  was  the  legal  adviser  of  the 
traction  company  in  the  matter,  that  the  money  was 
not  at  that  time  available  but  was  coming  from  Los 
Angeles  in  a  few  days.  After  some  talk  on  the  subject, 
the  purchasers  and  the  secretary  of  the  traction  com- 
pany accompanied  Mr.  Muir  to  the  Merchants'  Na- 
tional Bank,  where  the  United  Eailways  Company,  by 
its  president,  executed  to  the  bank  a  demand  note  for 
$25,000,  which  was  indorsed  by  three  of  the  individuals 
concerned  in  the  purchase,  and  Lemcke  gave  his  indi- 
vidual note  to  the  bank  for  $11,000,  payable  on  demand, 
which  note  was  also  indorsed  by  three  individuals  con- 
cerned in  the  purchase.  The  bank  then  and  there 
by  its  vice-president  executed  a  cashier's  check  for 
$36,000,  payable  to  the  order  of  W.  L.  Gould,  secretary 
of  the  Oregon  Traction  Company.  Gould  in  his  official 
capacity  then  and  there  indorsed  it  to  the  order  of 
William  T.  Muir,  trustee,  who  likewise  indorsed  the 
same  in  blank.  The  notes  and  this  check  were  pinned 
together  and  left  in  the  custody  of  the  bank.  The  tes- 
timony of  Mr.  Muir  on  that  subject  is  uncontradicted 
by  anyone  and  constitutes  a  dear  statement  of  the  mat- 
ter. After  narrating  the  fact  that  the  purchasers  said 
they  would  have  the  money  from  Los  Angeles  in  two 
or  three  days  and  that  it  was  all  arranged  for  coming, 
the  witness  continued  as  follows : 

''Sol  said  this :  '  I  will  do  this,  I  ought  not  to,  but 
I  will — I  will  go  down  and  see  Mr.  Hoyt  of  the  Mer- 
chants'  National  Bank,  and  see  if  I  can  arrange  with 
him  so  that  this  thing  can  be  tided  over  two  or  three 
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days,'  and  I  did  go  down.  I  said  to  Mr.  Hoyt:  *Now, 
Ralph,  couldn't  we  arrange  it  this  way:  Couldn't  you 
have  a  certified  check  for  $36,000,  on  this  bank  made 
in  the  name  of  W.  L.  Gould,  secretary  of  the  Oregon 
Traction  Company,  and  have  him  immediately  indorse 
that  check  to  me,  payable  as  trustee,  and  then  I  will 
hold  that  as  trustee  for  this  bank,  see  that  it  will  not 
be  disposed  of  until  these  men  have  brought  that  money 
here  from  Southern  California,  which  they  have  as- 
sured me  will  be  but  a  very  few  days. '  Mr.  Hoyt  said : 
^Can  I  do  that?  Is  it  regular?  Is  it  against  the 
national  banking  lawsT'  I  was  attorney  for  the  bank, 
and  I  told  him  it  was  not.  I  knew  of  nothing  against 
it,  because  the  bank  was  not  in  any  peril,  in  no  danger 
of  losing  anything,  because  that  check  would  remain 
indorsed  to  me  as  trustee,  and  he  knew  it  could  not 
be  misused.  And  as  a  further  precaution,  I  had  him 
retain  that  check. ' ' 

1.  There  is  no  testimony  that  the  bank  had  any  deal- 
ings with  the  plaintiff 's  assignors,  or  that  it  or  any  of 
its  officers  knew  of  the  existence  of  their  claims 
or  of  any  relation  they  had  to  the  traction  company. 
Neither  is  there  any  evidence  that  the  bank  knew  any- 
thing about  the  proposed  liquidation  of  the  traction 
company  until  the  proposal  was  made  to  it  as  stated 
in  the  quoted  testimony  of  Muir.  The  only  evidence 
connecting  Mr.  Muir  with  the  bank  is  his  own  state- 
ment that  he  was  the  attorney  for  that  institution.  It 
nowhere  appears  that  he  had  any  authority  whatever 
to  bind  the  bank  by  an  agreement  with  the  plaintiff's 
assignors  like  that  alleged  in  the  complaint,  and  there 
is  no  testimony  whatever  that  he  even  attempted  to 
thus'  involve  the  bank.  Whatever  else  may  be  ascribed 
to  the  filing  of  the  notes  with  the  bank  and  the  writing 
of  this  cashier's  check,  it  is  clearly  apparent  that 
neither  the  bank  nor  any  of  the  other  parties  to  the 
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transaction  intended  that  it  should  be  bound  to  the 
plaintiff's  assignors  for  anything.  Neither  did  it  re- 
ceive the  money  represented  by  the  notes.  Conceding 
that  the  cashier's  check  had  been  negotiated  and  put 
into  circulation,  the  amount  represented  thereby  was 
not  subject  to  segregation  as  in  checking  accounts. 
Under  such  circumstances,  if  the  bank  had  received  the 
money  which  it  purported  to  represent,  it  was  the  duty 
of  that  institution  to  keep  that  amount  intact  until  the 
surrender  of  the  cashier 's  check.  It  could  not  lawfully 
pay  it  out  otherwise. 

2.  But  the  cashier's  check  was  not  negotiated.  It 
never  left  the  possession  of  the  bank.  Section  5863^ 
L.  0.  L.,  lays  down  the  rule  thus : 

**  An  instrument  is  negotiated  when  it  is  transferred 
from  one  person  to  another  in  such  manner  as  to  con- 
stitute the  transferee  the  holder  thereof.  If  payable 
to  bearer,  it  is  negotiated  by  delivery;  if  payable  to 
order,  it  is  negotiated  by  the  indorsement  of  the  holder, 
completed  by  delivery." 

Here,  the  delivery  made  necessary  by  the  statute  to 
complete  the  negotiation  of  the  instrument  in  question 
never  occurred.  The  bank  received  nothing  but  prom- 
ises, and  did  not  negotiate  its  own  promise  in  consid- 
eration of  the  notes  delivered.  The  whole  scheme  was 
an  abortive  attempt  to  perpetuate  the  transaction  of 
the  sale  until  the  money  should  arrive  to  complete  the 
same. 

3.  Moreover,  the  execution  and  delivery  of  negotiable 
paper  is  not  payment  unless  the  same  is  accepted  by 
the  parties  in  that  sense:  Black  v.  Sippy,  15  Or.  574 
(16  Pac.  418) ;  Johnston  v.  BarrUls,  27  Or.  251  (41  Pac. 
656,  50  Am.  St.  Rep.  717) ;  Schreyer  v.  Turner  Flouring 
Co.,  29  Or.  1  (43  Pac.  719) ;  Kiernan  v.  Kratz,  42  Or. 
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474  (69  Pac.  1027,  70  Pac.  506) ;  Stringham  v.  Mutual 
Ins.  Co.,  44  Or.  447  (75  Pac.  822).  That  the  notes 
and  cashier's  check  were  not  intended  as  payment  of 
any  sums  of  money  to  the  bank  is  conclusively  shown 
by  the  undisputed  fact  that  the  bank  retained  the  pos- 
session of  the  check  and  did  not  negotiate  it 

4.  Still  further,  the  utmost  that  could  be  claimed  for 
the  transaction  in  any  event  would  be  that  the  traction 
company  had  sold  its  property  and  had  deposited  the 
proceeds  of  the  sale  with  the  defendant  bank  which 
thereby  became  the  debtor  of  the  traction  company. 
Under  such  circumstances,  the  creditors  of  the  traction 
company  would  have  no  title  to  nor  interest  in  the 
debt  owing  from  the  bank  to  the  traction  company, 
except  by  virtue  of  attachment  or  execution,  however 
equitable  it  might  be  that  the  funds  of  the  traction 
company  should  be  applied  to  the  payment  of  its  debts. 
The  rule  is  thus  stated  by  Mr.  Justice  Eakin,  in 
WUliams  v.  Commercidl  National  Bank,  49  Or.  492  (90 
Pac.  1012,  91  Pac.  443, 11  L.  R.  A.  (N.  S.)  857) : 

*' Where  a  corporation  transfers  all  its  assets  to  a 
new  corporation  without  paying  or  making  provision 
for  the  payment  of  its  debts,  as  we  have  already  seen, 
the  new  company  is,  by  virtue  of  the  transaction, 
charged  with  notice,  and,  if  creditors  are  delayed  or 
defrauded  thereby,  it  is  a  constructive  fraud  against 
them,  and  the  creditor,  after  exhausting  his  remedy  at 
law,  may  bring  a  creditors'  suit  to  reach  such  assets. 
In  such  case  the  creditor  has  no  standing  to  bring  a 
creditors'  suit  until  he  has  either  a  lien  by  judgment 
or  attachment  or  has  exhausted  his  legal  remedy." 

This  is  not  an  action  for  money  had  and  received  in 
the  strict  sense  of  the  word.  The  plaintiff  alleges  an 
agreement  on  the  part  of  the  defendants  to  disburse 
to  his  assignors  sums  of  money  which  the  Oregon  Trao- 
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tion  Company  would  thereafter  place  in  the  possession 
of  the  defendant  bank  for  that  purpose.  The  testi- 
mony is  entirely  wanting  to  prove  any  such  agreement. 
It  has  never  been  held  that  a  creditor  could  directly 
bring  an  action  against  one  who  owed  his  debtor,  yet 
that  is  what  is  attempted  in  the  present  action.  Con- 
sidered on  the  law  side  of  the  case,  the  remedy  of  the 
plaintiff  was  by  action  against  the  traction  company 
supplemented  by  garnishment  proceedings  against  the 
defendant  bank.  In  any  view  of  the  case  the  evidence 
does  not  sustain  the  allegations  of  the  complaint.  The 
judgment  is  therefore  reversed  and  the  cause  remanded 
for  further  proceedings.    Bevebsed  and  Remanded. 

Mb.  Chief  Justice  MoBsmE^  Mb.  Justice  Moobe  and 
Mb.  Jxjstioe  Ramsey  concur. 


Argued  October  8,  reversed  October  20,  1914i 

ALTSCHUL  V.  STATE. 

(144  Pa«.  124.) 

SUtatM— Special  Laws— Salt  AgBixmt  SUte. 

1.  Laws  of  1913,  Chapter  346,  granting  leave  to  a  person  named 
to  institute  suit  agfainst  the  state  to  determine  the  interest  of  the 
state  in  certain  lands,  is  a  special  law,  violative  of  Article  IV,  Section 
24,  of  the  Constitution,  authorizing  provision  by  general  law  for  suit 
against  the  state,  but  forbidding  any  special  act  authorizing  such  suit. 

[As  to  what  is  special  legislation  as  forbidden  by  the  Constitu- 
tion, see  note  in  21  Am.  St.  Bep.  780.] 

Constltational  Iaw — States — ^Privileges  and  Xmmunitles  of  OltlsMifl — 
Suit  Against  SUte. 

2.  Laws  of  1913,  Chapter  346,  giving  leave  to  a  person  named  to 
institute  suit  against  the  state  to  determine  the  interest  of  the  state 
in  certain  lands,  grants  a  privilege  not  granted  to  any  other  citizen, 
in  violation  of  Article  I,  Section  20,  of  the  Constitution,  forbidding 
any  law  granting  to  any  citizen  privileges  or  immunities  wluch,  upon 
the  same  terms,  shall  not  belong  to  all  citizens. 

[As  to  actions  against  states,  see  note  in  12  Am.  Dec.  617.] 
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StatatoB — Special  Lawb— Obnrt  Practice. 

3.  Laws  of  1913.  Chapter  340,  granting  leave  to  a  person  named 
to  institute  suit  in  Multnomah  County  against  the  state  to  determine 
the  interest  of  the  state  in  lands  located  in  Ldnn  and  Crook  counties, 
while  Section  396,  L.  O.  L.,  requires  suits  in  equity  for  determination 
of  an  adverse  interest  in  real  property  to  be  commenced  and  tried  in 
the  county  where  the  subject  of  the  suit,  or  some  part  thereof,  is  situ- 
ated, is  violative  of  Article  IV,  Section  23,  of  tiie  Constitution,  for- 
bidding  any  special  laws  regulating  the  practice  in  courts  of  justice^ 
or  providing  for  changing  the  venue  in  civil  cases. 

States— Actions  Against 

4.  Section  516,  L.  O.  L.,  provides  that  any  person  claiming  an  in- 
terest in  real  estate  not  in  the  actual  possession  of  another  may  sue 
one  claiming  interest  adverse  to  him  to  determine  such  conflicting 
claims.  Section  729  authorizes  courts  to  take  judicial  notice  of  offi- 
cial acts  of  the  legislative  departments  of  the  state  and  the  United 
States.  Act  of  July  5,  1866,  Chapter  174  (14  Stat.  89),  grants  cer- 
tain lands  to  the  State  of  Oregon  in  aid  of  the  construction  of  a  mili- 
tary road.  Laws  of  1866,  pages  58,  60,  grants  such  lands  to  plain- 
tiff's predecessor  in  interest.  Held,  that  though  the  patent  to  the  land 
in  question  named  as  the  grantee  the  State  of  Oregon  for  the  use  and 
benefit  of  the  plaintiff's  predecessor,  the  state  is  claiming  no  interest 
which  would  authorize  the  maintenance  of  the  suit. 

From  Multnomah :  Henbt  E.  McGinn,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Btjbnbtt. 

This  is  a  suit  by  Charles  Altschul  against  the  state 
of  Oregon,  to  determine  an  adverse  claim  to  real  prop- 
erty. The  Circuit  Court  overruled  a  general  demurrer 
to  the  complaint,  and  as  the  defendant  declined  to  plead 
further,  entered  a  final  decree  according  to  the  prayer 
of  the  complaint,  to  the  effect  that  the  state  has  no 
beneficial  interest  in  the  lands  in  question,  requiring 
the  state  land  board  to  convey  to  the  plaintiff  all  the 
state's  right,  title,  interest  and  estate  in  the  premises^ 
with  the  condition  that  in  the  event  such  conveyance- 
should  not  be  executed  the  decree  should  stand  in  place 
thereof,  and  finally  enjoined  the  state  from  asserting 
any  claim  to  the  premises  adverse  to  the  plaintiff* 
From  this  decree  the  defendant  has  appealed. 

Bevsbsed  and  Suit  Dismissed. 
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For  the  State  of  Oregon,  there  was  a  brief  over  the 
names  of  Mr.  Andrew  M.  Crawford,  Attorney  General, 
and  Mr.  James  W.  Crawford,  Assistant  Attorney  Gen- 
eral, with  an  oral  argument  by  Mr.  James  W.  Craw- 
ford. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Charles  E.  S.  Wood  and  Mr.  Walter 
Asher. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

By  Act  of  Cong.  July  5,  1866,  Chapter  174,  found 
in  14  U.  S.  Stats,  at  Large,  page  89,  it  was  enacted : 

*  *  That  there  be,  and  hereby  is,  granted  to  the  State 
of  Oregon,  to  aid  in  the  construction  of  a  military 
wagon  road  from  Albany,  Oregon,  by  way  of  Canyon 
City,  and  the  most  feasible  pass  in  Cascade  Range  of 
mountains,  to  the  eastern  boundary  of  the  state  alter- 
nate sections  of  public  lands,  designated  by  odd  num- 
bers, three  sections  per  mile  to  be  selected  within  six 
miles  of  said  road." 

In  section  2  of  that  enactment  it  is  stated: 

**That  the  said  lands  hereby  granted  to  said  state 
shall  be  disposed  of  by  the  legislature  thereof  for  the 
purpose  aforesaid,  and  for  no  other.'* 

By  the  Act  of  October  24,  1866  (Laws  1866,  pp.  58, 
60),  the  legislative  assembly  of  the  State  of  Oregon 
recited  in  full  the  act  of  Congress  to  which  allusion  has 
been  made,  and  proceeded  to  enact  the  following: 

**That  there  is  hereby  granted  to  the  Willamette  Val- 
ley and  Cascade  Mountain  Wagon  Boad  Company,  all 
lands,  right  of  way,  rights,  privileges  and  immunities 
heretofore  granted  or  pledged  to  this  state  by  the  act 
of  Congress,  in  this  act  heretofore  recited,  for  the  pur- 
pose of  aiding  said  company  in  constructing  the  road 
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mentioned  and  described  in  said  act  of  Congress, 
upon  the  conditions  and  limitations  therein  prescribed. 
There  is  also  hereby  granted  and  pledged  to  said  com- 
pany all  moneys,  lands,  rights,  privileges  and  inmiuni- 
ties  which  may  be  hereafter  granted  to  this  state  to  aid 
in  the  construction  of  such  road  for  the  purposes  and 
upon  the  conditions  and  limitations  mentioned  in  said 
act  of  Congress,  or  which  may  be  mentioned  in  any 
further  grants  of  money  or  lands  to  aid  in  constructing 
such  road.'* 

Still  further,  by  Act  of  June  18,  1874,  Chapter  308, 
found  in  Part  3,  18  U.  S.  Stats,  at  Large,  page  80, 
Congress  declaring  by  preamble  that  certain  lands  had 
been  granted  to  the  State  of  Oregon  to  aid  in  the  con- 
struction of  military  wagon  roads  in  said  state,  and 
that  there  existed  no  law  providing  for  the  issuing  of 
formal  patents  for  said  lands,  enacted : 

^  *  That  in  all  cases  when  the  roads  in  aid  of  the  con- 
struction of  which  said  lands  were  granted  are  shown 
by  the  certificate  of  the  Governor  of  the  State  of  Ore- 
gon, as  in  said  acts  provided,  to  have  been  constructed 
and  completed,  patents  for  said  lands  shall  issue  in  due 
form  to  the  State  of  Oregon  as  fast  as  the  same  shall, 
under  said  grants,  be  selected  and  certified,  unless  the 
State  of  Oregon  shall  by  public  act  have  transferred  its 
interests  in  said  lands  to  any  corporation  or  corpora- 
tions, in  which  case  the  patents  shall  issue  from  the 
General  Land  Office  to  such  corporation  or  corpora- 
tions upon  their  payment  of  the  necessary  expenses 
thereof. ' ' 

The  complaint  avers,  in  substance,  that  the  plaintiff 
is  the  successor  in  interest  of  the  grantee  of  the  state 
under  the  act  of  October  24,  1866;  that  in  compliance 
with  and  in  fulfillment  of  the  provisions  of  the  grant 
the  United  States  government  had  issued  23  patents 
conveying,  as  the  realty  comprising  said  grant,  a  large 
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amotmt  of  land ;  that  all  except  the  first  of  these  patents 
were  issued  direct  to  the  grantee  of  the  state  under  the 
act  mentioned,  but  that  by  some  clerical  error  the  first 
one  was  issued  to  the  State  of  Oregon  for  the  use  and 
benefit  of  the  **  Willamette  Valley  and  Cascade  Moun- 
tain Military  Boad  Company  of  said  state  and  its  as- 
signs. * '  Under  this  condition  of  affairs  the  legislative 
assembly  of  the  State  of  Oregon  passed  the  act  of  Feb- 
ruary 28,  1913,  which  in  a  lengthy  preamble  narrated 
the  history  of  the  lands  substantially  as  here  set  down, 
and'^nacted  a  law  as  follows : 

**  Leave  is  hereby  given  to  Charles  Altschul,  his 
heirs,  personal  representatives,  successors  in  interest 
or  assigns,  to  institute  and  prosecute  to  conclusion  a 
suit  in  equity  against  the  State  of  Oregon,  to  determine 
the  interest  of  said  state  in  the  lands  covered  by  and 
described  in  said  patent  of  the  United  States  to  the 
State  of  Oregon,  dated  June  19,  1876,  and  executed 
under  the  great  seal  of  the  United  States  by  the  Presi- 
dent, U.  S.  Grant,  by  D.  D.  Cone,  Secretary.  Such  suit 
shall  be  instituted  in  the  Circuit  Court  of  the  State  of 
Oregon  for  the  County  of  Multnomah ;  and  such  parties 
may  be  joined  therein  and  such  issues  of  law  and  of  fact 
raised  and  adjudicated  as  may  be  necessary  for  a  com- 
plete determination  of  the  title  of  said  Charles  Altschul 
to  the  lands  included  in  said  grant,  or  any  of  them. 
Service  of  summons  in  such  suit  shall  be  made  upon  the 
Governor  or  the  Secretary  of  State,  of  the  State  of 
Oregon;  and  the  Attorney  General  of  said  state  shall 
appear  and  defend  such  suit ;  provided,  however,  that 
the  plaintiff  in  such  suit  shall  pay  all  the  costs  and 
disbursements  of  such  suit,  and  no  costs  or  disburse- 
ments shall  be  taxed  against  the  State  of  Oregon,  or 
any  other  party  to  such  suit,  except  the  plaintiff'*: 
Laws  1913,  c.  346,  p.  696. 

The  principal  question  raised  by  the  demurrer  to  the 
complaint  is  the  constitutionality  of  this  statute.    Arti- 
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cle  IV,  Section  24,  of  the  Constitution  of  the  state  reads 
thus: 

**  Provision  may  be  made  by  general  law  for  bring- 
ing suit  against  the  state,  as  to  all  liabilities  originating 
after  or  existing  at  the  time  of  the  adoption  of  this 
Constitution ;  but  no  special  act  authorizing  such  suit 
to  be  brought  or  making  compensation  to  any  person 
claiming  damages  against  the  state,  shall  ever  be 
passed/' 

Article,  I,  Section  20,  of  the  same  instrument  reads 
thus: 

*'No  law  shall  be  passed  granting  to  any  citizen  or 
class  of  citizens,  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all  citizens. ' ' 

Again,  it  is  said  in  Article  IV,  Section  23 : 

''The  legislative  assembly  shall  not  pass  special  or 
local  laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say —  *  *  3.  Regulating  the  practice  in 
courts  of  justice ;  4.  Providing  for  changing  the  venue 
in  civil  and  criminal  cases.  •  ♦  » » 

1,  2.  It  was  contended  at  the  hearing  that  there  was 
no  liability  as  against  the  state  within  the  meaning  of 
Article  IV,  Section  24;  but  this  admits  the  plaintiff's 
case  out  of  court,  for  if  there  is  no  liability  there  can  be 
no  suit.  The  law  is  plainly  a  special  law,  for  it  relates 
only  to  a  single  cause  of  complaint,  if  such  a  cause  may 
be  said  to  exist  at  all.  Moreover,  it  grants  to  the  plain- 
tiff here  a  privilege  which  is  not  extended  to  any  other 
person  in  the  state,  and  hence  is  in  conflict  with  Article 
I,  Section  20. 

3.  It  is  said  in  Section  396,  L.  0.  L. : 

**  Suits  in  equity  in  the  following  cases  shall  be  com- 
menced and  tried  in  the  county  where  the  subject  of 
the  suit,  or  some  part  thereof,  is  situate : —  *  *  3.  For 
the  determination  of  an  adverse  claim,  estate,  or  in- 
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terest  in  real  property,  or  the  specific  performance  of 
an  agreement  in  relation  thereto." 

The  property  in  question  is  situated  in  Linn  and 
Orook  counties  of  this  state.  In  requiring  the  suit  to 
be  brought  in  Multnomah  County,  the  act  plainly  vio- 
lates the  provisions  of  Article  IV,  Section  23,  above 
quoted,  for  it  affects  the  practice  in  courts  of  justice  by 
means  of  a  special  law,  and  likewise  provides  specially 
for  changing  the  venue  of  this  particular  suit,  which,  if 
it  could  be  maintained  at  all,  should  under  the  general 
law  have  been  commenced  in  the  county  where  the 
realty  in  question  is  situated.  The  act  authorizing  this 
particular  suit  to  be  brought  is  in  plain  conflict  with  the 
fundamental  law  on  the  subject  involved.  No  author- 
ity existed  for  commencing  it,  and  the  court  was  with- 
out jurisdiction  of  the  person  of  the  defendant. 

4f.  Still  further,  it  is  laid  down  as  the  rule  in  Section 
516,  L.  0.  L.,  that : 

**Any  person  claiming  an  interest  or  estate  in  real 
estate  not  in  the  actual  possession  of  another  may 
maintain  a  suit  in  equity  against  another  who  claims 
an  interest  or  estate  therein  adverse  to  him,  for  the 
purpose  of  determining  such  conflicting  or  adverse 
claims,  interests,  or  estates.'' 

Taking  judicial  notice,  as  we  must  under  Section  729, 
L.  0.  L.,  of  ''the  public  and  private  oflBcial  acts  of  the 
legislative,  executive  and  judicial  departments  of  this 
state  and  of  the  United  States,'*  we  know  as  a  matter 
of  law  that  the  United  States  granted  the  lands  in  ques- 
tion to  the  State  of  Oregon  which  in  turn  granted  them 
to  the  plaintiff's  predecessor  in  interest,  covering  by 
the  terms  of  the  act  of  October  24,  1866,  not  only  all 
lands  granted  to  the  state  by  the  act  of  Congress  prior 
to  that  time,  but  also  ' '  all  moneys,  lands,  rights,  privi- 
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leges  and  immunities  which  may  hereafter  be  granted 
to  this  state  to  aid  in  the  construction  of  such  road/^ 
This  statute  carried  with  the  grant  whatever  after- 
acquired  title  anyone  could  claim  inured  to  the  State 
of  Oregon  by  the  first  United  States  patent  mentioned 
above.  So  it  is  that,  by  the  laws  of  the  United  States 
and  of  this  state  all  the  title  that  could  be  granted  to 
anyone  was  granted  to  the  plaintiff's  predecessor  in  in> 
terest.  It  is  idle  to  contend  that  the  clerical  error  of 
some  heedless  and  incompetent  scrivener  in  the  General 
Land  Office  who  wrote  the  patent  in  question  should 
overcome  or  cast  doubt  upon  the  laws  of  the  land.  In 
the  terms  of  the  statute,  a  suit  to  determine  an  adverse 
claim  to  real  estate  must  be  brought  against  one  ^^wha 
claims  an  interest  or  estate  therein  adverse"  to  the 
plaintiff.  Here,  it  indisputably  appears  by  the  com- 
plaint that  the  state  has  already  conveyed  to  the  plain- 
tiff's  predecessors  in  title  all  the  estate  or  title  which 
it  could  convey,  and  that  it  is  not  claiming  or  asserting 
any  interest  in  the  property  adverse  to  the  plaintiff. 
It  is  not  alleged  or  pretended  that  the  State  of  Oregon 
is  claiming  any  such  interest  or  estate  in  the  land.  It 
is  only  against  one  tiius  claiming  adversely  to  plaintiff 
that  he  could  maintain  this  suit. 

For  all  these  reasons  the  demurrer  to  the  complaint 
should  have  been  sustained.  The  decree  is  reversed 
and  the  suit  is  dismissed. 

Bbvebsbd  and  Suit  Dismissed. 

Mb.  Chief  Justice  McBBmE,  Mb.  Justice  Eakik  and 
Mb.  Justice  MoNaby  concur. 
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Argued  September  24,  affirmed  October  20,  1914, 

ROBERTSON  v.  FRET. 

(144  Pac.  128.) 

Fraud— -Action— Pleading. 

1.  A  complaint  held  sufficient  to  state  a  cause  of  action  for  fraud 
and  deceit,  treating  as  surplusage  allegations  that  plaintiff  demanded 
a  rescission,  offered  a  quitclaim  deed  to  defendant,  and  requested  a 
payment  of  the  value  of  the  land  involved. 

Fraud — ^Actiona — ^Pleading. 

2.  In  an  action  for  deceit,  it  must  be  alleged  that  the  representa- 
tions were  false,  that  the  defendant  knew  them  to  be  false,  that  they 
were  made  with  intent  to  defraud,  and  that  the  plaintiff,  relying 
thereon,  was  induced  to  enter  into  the  contract. 

Fraud— Elements — Statements  Recklessly  BCade— B^Uanca  on  Bepre- 
sentations. 

3.  Misrepresentations  of  material  matters  recklessly  made  as  of 
one's  own  knowledge,  without  knowing  whether  they  are  true  or  not, 
render  the  maker  liable  to  one  who  relies  and  acts  thereon  to  his 
injury. 

[As  to  action  to  recover  for  false  representations,  see  note  in 
18  Am.  8t.  Rep.  555.] 

Frand^Frandnlent  Bepresentatlons— Nature  in  OeneraL 

4.  If  land  contracted  for  is  at  a  distance,  or  if  the  statement  of 
the  value  is  based  upon  and  connected  with  specific  representations  as 
to  location,  condition  and  the  like,  or  the  conditions  are  such  that 
the  purchaser  cannot  make  an  examination,  a  false  statement  as  to 
the  value  will  constitute  fraud. 

[As  to  fraud  in  the  sale  of  real  estate,  see  note  in  2  Am.  Dec. 
77.] 

Fraud — Actions — Sufficiency  and  Proof. 

5.  In  an  action  for  fraud  in  an  exchange  of  land,  a  quitclaim 
deed,  tendered  by  plaintiff  to  defendant  in  connection  with  a  demand 
for  the  payment  by  defendant  of  the  value  of  the  land,  is  irrelevant. 

Fraud— ^Measure  of  Damages — ^Instmctions. 

6.  In  an  action  for  fraudulent  representations  as  to  land  con- 
veyed to  plaintiff  in  an  exchange,  where  the  answer  admits  the  al- 
leged value  of  the  land  conveyed  to  defendant  and  defendant 
contends  that  in  case  of  fraud  in  an  exchange  of  property  the  meas- 
ure of  damages  is  the  difference  between  the  value  of  the  property 
given  and  of  that  received,  an  instruction  that  the  measure  is  the 
difference  between  the  value  of  the  land  as  it  would  have  been  if  it 
was  as  represented  and  its  actual  market  value  gives  the  same  rule 
in  effect  as  that  contended  for  by  defendant. 
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Appeal  and  Error— -Presentiiig  Qaattibii  in  Trial  Oourt— Theory  of 
Oanae. 

7.  In  an  action  for  fraud  in  an  ezchange,  where  the  answer  ad- 
mit! the  agreed  price  or  value  of  the  property  conveyed  to  defendant^ 
defendant  cannot,  on  appeal,  complain  of  exclusion  of  evidence  or 
the  value  of  such  property. 

Depositiona — ^Reception  in  Erldenco — Objections. 

8.  Under  Sections  407,  408,  L.  O.  L.,  permitting  objections  on  the 
trial  to  depositions  as  incompetent  or  irrelevant,  and  providing  that 
when  a  party  was  present  at  the  examination  of  a  witness  he  shall 
not  be  heard  to  object  on  other  grounds,  a  deposition  in  an  action 
for  fraud  in  the  exchange  of  land  that  the  witness  had  had  about 
seven  years'  experience  as  a  civil  engineer,  that  he  verified  the  meas- 
urements of  the  land  in  question,  and  that  he  had  made  the  map 
introduced  in  evidence,  was  admissible  over  the  objection  that  the 
evidence  of  the  engineer  was  not  supplemented  by  the  testimony  of 
his  assistants  or  chain-bearers. 

Appeal  and  Error— Disposition  of  Oaiise — ^Aflirmance. 

9.  Under  Article  VII,  Section  3,  of  the  Constitution,  providing  that 
if  the  Supreme  Court  shall  be  of  opinion  that  the  judgment  was  such 
as  should  have  been  rendered,  it  shall  be  affirmed,  notwithstanding 
any  error  during  the  trial,  where,  in  an  action  for  fraud  there  was 
convincing  evidence  that  27  acres  of  land  conveyed  to  plaintiff  at  a 
valuation  of  $2,500  was  of  the  value  of  from  $10  to  $20  per  acre,  and 
a  motion  for  new  trial  after  verdict  for  plaintiff  for  $2,500  was 
denied  on  condition  that  plaintiff  file  a  remittitur  in  the  sum  of  $400, 
the  judgment  will  be  affirmed. 

From  Marion :  Pbecy  E.  Kelly,  Jndge. 

Department  2.    Statement  by  Mb.  Justice  Beak. 

This  is  an  action  by  J.  C.  Robertson  against  L.  B. 
Frey  for  damages  for  fraud  and  deceit.  The  cause 
was  tried  to  the  court  and  jury  and  a  verdict  rendered 
in  favor  of  the  plaintiff.  From  a  judgment  rendered 
thereon,  the  defendant  appeals. 

It  is  alleged  in  the  complaint  (paragraph  I),  in  sub- 
stance, that  in  April,  1912,  the  plaintiff  and  the  defend- 
ant entered  into  an  agreement  whereby  the  former 
agreed  to  sell  and  convey  to  the  latter  certain  described 
real  property  in  the  City  of  Salem,  Oregon,  together 
with  the  improvements  and  buildings  thereon,  and  a 
small  stock  of  groceries,  general  merchandise  and 
fixtures,  at  the  agreed  price  of  $3,700 ;  that  the  defend- 
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ant  agreed  to  purchase  the  same  and  pay  therefor  in 
the  following  manner,  namely:  $1,200  in  cash^  and  a 
deed  of  conveyance  to  the  plaintiff  of  40  acres  of  land 
in  Monona  County,  Iowa,  at  the  price  of  $2,500;  that 
the  defendant,  in  order  to  induce  the  plaintiff  to  enter 
into  such  agreement,  represented  that  the  land  in 
Monona  County  contained  40  acres  and  was  worth  at 
least  $2,500.  It  is  then  alleged  that  the  said  repre- 
sentations were,  and  the  defendant  knew  them  to  be, 
false,  and  that  they  were  made  for  the  purpose  of 
inducing  the  plaintiff  to  enter  into  the  agreement,  and 
for  the  purpose  of  misleading  and  deceiving  him ;  that 
the  plaintiff  relied  upon  such  false  representations; 
that  the  plaintiff  performed  his  part  of  the  agreement, 
and  the  defendant  paid  the  sum  of  $1,200  and  delivered 
to  the  plaintiff  a  deed  of  the  land  in  Iowa  which  pur- 
ported to  convey  80  acr^s  instead  of  40 ;  that  the  plain- 
tiff called  the  attention  of  the  defendant  to  this  dis- 
crepancy and  the  latter  explained  that  there  were  more 
than  40  acres  in  the  tract,  but  that  part  of  the  land  was 
not  claimed  by  the  defendant  and  was  in  question  con- 
cerning a  right  of  way,  but  that  the  defendant  had  a 
good  title  to  at  least  40  acres;  that  the  plaintiff  had 
never  seen  the  land  and  was  compelled  to  and  did  rely 
upon  the  representations  made  by  the  defendant  con- 
cerning the  property  and  the  value  thereof,  and  was 
deceived  thereby;  that  the  land  in  Iowa  is  utterly 
worthless,  for  the  reason  that  it  is  located  on  the  bank 
of  the  Missouri  River  and  is  being  washed  away 
gradually ;  that  during  the  year  1911  the  river  washed 
away  six  acres  of  the  tract  and  that  now  there  are  not 
more  than  25  acres  left ;  that  by  reason  of  its  location, 
its  gradual  destruction  by  the  river,  and  the  want  of  a 
right  of  way  or  road  for  ingress  and  egress,  the  land  is 
not  worth  $2,500,  or  any  other  sum- 
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It  is  also  further  alleged  that  at  one  time  prior  to  the 
commencement  of  this  action  the  plaintiff  demanded 
from  the  defendant  a  rescission  of  the  agreement,  but 
that  the  defendant  refused  to  rescind  the  same  or  to  re- 
store to  the  plaintiff  any  part  of  the  property  conveyed 
to  the  defendant ;  that  the  plaintiff  and  wife  duly  exe- 
cuted a  quitclaim  deed  conveying  to  the  defendant  the 
land  in  Monona  County,  Iowa,  and  offered  to  deliver 
the  same  to  him,  requesting  the  repayment  of  $2,500, 
which  the  defendant  refused;  that  the  plaintiff  de^ 
posited  the  deed  with  the  clerk  of  the  court  for  it  to 
be  delivered  upon  the  repayment  of  said  sum  of  $2,500. 
The  defendant  answered  and  admitted  all  of  paragraph 
1  of  the  complaint,  except  the  following:  He  denied 
that  he  represented  the  tract  of  land  in  Monona 
County,  Iowa,  to  contain  40  acres,  or  any  number  of 
acres,  or  that  he  represented  it  to  be  worth  at  least 
$2,500,  or  any  other  sum,  or  that  the  plaintiff  relied 
thereon.  The  defendant  denied  the  remainder  of  the 
complaint,  except  that  he  represented  to  the  plaintiff 
that  his  father  paid  $2,500  for  the  land,  denying  that 
such  representation  was  false.  There  was  some  con- 
flict in  the  evidence  upon  the  issue  as  to  what  repre- 
sentations were  made  by  the  defendant.     Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  G.  Bingham,  Mr.  Harold  D.  Roberts  and 
Mr.  Rollin  K.  Page,  with  oral  arguments  by  Mr.  Bing- 
ham  and  Mr.  Roberts. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Messrs,  Carson  <&  Brown. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court 

1.  That  this  is  not  an  action  of  damages  for  fraud  and 
deceit,  but  is  in  the  nature  of  a  suit  to  rescind  a  con- 
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tract,  is  the  alleged  error  npon  which  the  defendant 
more  particularly  relies.  This  we  understand  is  on 
account  of  the  allegation  in  the  complaint,  to  the  effect 
that  the  plaintiff  demanded  a  rescission,  offered  a  deed 
to  the  defendant  of  the  Iowa  land,  and  requested  a 
repayment  of  $2,500.  If  this  paragraph  of  the  com- 
plaint should  be  treated  as  surplusage,  there  would 
remain  sufficient  for  an  action  of  damages  for  fraud 
and  deceit. 

2.  In  an  action  for  deceit  it  is  necessary  to  allege 
that  the  representations  were  false ;  that  the  defendant 
knew  them  to  be  false ;  that  they  were  made  with  the 
intent  to  defraud ;  and  that  the  plaintiff  relying  thereon 
was  induced  to  enter  into  the  contract :  Rolfes  v.  Rus- 
sel,  5  Or.  400;  Dunning  v.  Cresson,  6  Or.  241. 

3.  Misrepresentations  of  material  matters  recklessly 
inade  as  of  one 's  own  knowledge,  without  in  fact  know- 
ing whether  they  are  true  or  not,  render  the  maker 
liable  to  one  who  relies  and  acts  thereon  to  his  injury: 
iJawston  v.  Sturgis,  29  Or.  331  (43  Pac.  656).  The 
court's  instructions  upon  this  point  were  to  this  effect, 
and  they  are  approved. 

4.  If  land  contracted  for  is  at  a  distance,  or  if  the 
statement  of  the  value  is  based  upon  and  connected  with 
specific  representations  as  to  location,  condition  and 
the  like,  or  the  conditions  are  such  that  the  purchaser 
cannot  make  an  examination,  a  false  statement  as  to 
the  value  of  the  property  contracted  for  will  constitute 
fraud :  39  Cyc.  1271 ;  Montgomery  v.  McLaury,  143  Cal. 
83  (76  Pac.  964) ;  Lamb  v.  Levy,  77  Wash.  511  (137 
Pac.  1024). 

5.  The  plaintiff  offered  in  evidence  the  quitclaim 
deed  referred  to,  which  was  admitted  over  the  objection 
and  exception  of  the  defendant's  counsel.  The  action 
for  damages  is  predicated  upon  an  affirmance  of  the 
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contract,  and  not  npon  a  rescission:  Scott  v.  Walton, 
32  Or.  460  (52  Pac.  180) ;  Van  de  Wiele  v.  Garhade, 
60  Or.  585  (120  Pac.  752).  We  think  this  evidence  was 
irrelevant,  but  that  its  admission  did  not  amount  to  a 
reversible  error. 

6.  It  is  urged  that  the  trial  court  erred  in  instructing 
the  jury  that: 

**The  measure  of  damage  in  this  case  is  the  difference 
between  the  value  of  the  land  as  it  would  have  been  if 
it  was  as  represented  and  its  actual  market  value.  The 
purpose  of  making  the  award  of  damages  in  this  case 
is  in  order  to  compensate  the  plaintiff  for  any  loss,  if 
any,  which  he  may  have  suffered,  and  that  is  the  meas- 
ure of  damages  by  which  you  would  be  governed. ' ' 

To  this  instruction  defendant's  counsel  duly  ob- 
jected and  excepted.  The  defendant  contends  that  in 
case  of  fraud  in  an  exchange  of  property,  the  best  rule 
as  to  the  measure  of  damages  is  the  difference  between 
the  value  of  the  property  given  and  the  value  of  that 
received.  The  trial  court  excluded  evidence  of  the 
value  of  the  Salem  property  transferred  from  the 
plaintiff  to  the  defendant  for  the  reason  that  its  value 
was  admitted  by  the  defendant 's  answer.  The  author- 
ities as  to  the  rule  governing  the  measure  of  damages 
in  cases  of  fraud  are  inharmonious.  This  is  some- 
times due  to  the  diflSiculty  of  framing  a  definite  rule 
which  will  give  proper  compensation  to  the  injured 
party  under  varying  states  of  facts.  The  general  rule 
of  damages  in  cases  of  fraud  is  that  the  party  de- 
frauded is  entitled  to  recover  the  amount  of  the  loss 
caused  by  the  fraud  of  the  other  party,  or  damages 
adequate  to  the  injury  which  he  has  sustained.  The 
recovery  must  be  limited  to  the  actual  loss :  20  Cyc.  130. 
There  are  a  great  number  of  cases  in  which  the  rule 
is  stated  that  the  measure  of  damages  is  the  difference 
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between  the  value  of  the  thing  purchased  and  the  price 
paid,  or  in  case  of  exchange  the  diflFerence  between  the 
value  of  that  with  which  the  injured  party  was  fraud- 
ulently induced  to  part  and  what  he  received :  20  Cyc. 
135;  Barbour  v.  Flick,  120  Cal.  628  (59  Pac.  122). 

7.  The  controversy,  however,  in  the  case  at  bar  arises 
in  regard  to  the  value  of  the  Salem  property  conveyed 
by  the  plaintiff  to  the  defendant.  The  trial  court 
understood  the  answer  as  admitting  the  agreed  price 
or  value  of  this  property.  We  think  this  conclusion 
was  correct.  In  order  for  the  defendant  to  introduce 
evidence  of  the  value  of  the  property  traded  to  him, 
an  issue  in  regard  thereto  should  have  been  fairly 
raised  by  the  pleadings.  The  defendant,  not  having 
alleged  that  the  property  received  by  him  in  the  deal 
was  of  less  value  than  as  represented  by  the  plaintiff, 
or  that  he  was  deceived  by  the  plaintiff,  and  the  trial 
court  having  proceeded  upon  that  theory  of  the  case, 
the  defendant  ought  not  to  be  allowed  upon  appeal  to 
object  to  the  ruling  of  the  court  in  that  regard :  Warner 
V.  Winfrey,  142  Mo.  App.  298  (126  S.  W.  216).  There 
being  no  dispute  as  to  the  value  of  the  Salem  property, 
the  rule  as  to  the  measure  of  the  damages  adopted  by 
the  court  would  work  out  the  same  as  the  one  contended 
for  by  the  defendant.  The  contract  executed  by  the 
parties  providing  for  the  exchange  of  the  properties 
placed  the  value  of  the  Iowa  land  at  $2,500. 

8.  The  depositions  of  R.  V.  Fairchild  and  George  E. 
Oliver  and  other  witnesses,  were  taken  at  Sloan,  Iowa, 
both  parties  being  represented  by  counsel.  The  land 
traded  to  the  plaintiff  was  measured  by  E.  V.  Fair- 
child,  county  surveyor  of  Monona  Coimty,  Iowa,  in 
January,  1912,  when  it  was  found  that  the  tract  which 
originally  contained  80  acres  had  been  reduced  by  the 
erosion  of  the  Missouri  Biver  to  36.20  acres.    Another 
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measurement  was  made  May  31,  1913,  under  th& 
authority  of  the  same  civil  engineer,  at  the  instigation, 
of  the  plaintiff,  and  it  was  found  then  that  but  27.1ft 
acres  remained.  A  map  showing  the  location  of  the 
land  with  reference  to  the  river  and  the  number  of 
acres  remaining  was  introduced  in  evidence.  The  last 
survey  was  made  by  George  E.  Oliver,  acting  as  as-^ 
sistaht  to  the  county  surveyor.  Mr.  Oliver  deposed 
that  he  had  had  about  seven  years'  experience  as  a 
civil  engineer;  that  he  verified  the  measurements  of 
the  remnant  of  the  land,  and  that  he  made  the  map. 
Counsel  for  the  defendant  objected  and  excepted  to 
this  evidence  including  the  map,  for  the  reason  that  the 
evidence  of  the  engineer  was  not  supplemented  by  the 
testimony  of  his  assistants  or  chain-bearers.  We  think 
the  evidence  clearly  shows  prima  facie  the  plat  and 
survey  to  be  correct,  and  the  objection  is  not  well  taken.. 
It  cannot  be  held  under  the  provisions  of  Section  407^ 
L.  0.  L.,  that  the  witness  or  his  testimony  was  incom- 
petent or  irrelevant.  Under  the  provisions  of  Section. 
408,  L.  0.  L.,  the  defendant  is  precluded  from  making^ 
any  other  objection,  for  the  reason  that  he  was  present 
by  his  counsel  at  the  time  of  the  examination  of  the 
witness  and  made  no  objection  to  the  evidence.  We 
do  not  deem  it  necessary  to  discuss  all  the  numerou& 
assignments  of  error. 

9.  Depositions  were  taken  of  persons  residing  ia 
Iowa  who  were  acquainted  with  the  value  of  the  land, 
to  the  effect  that  the  27  acres  which  had  not  been 
washed  away  by  the  Missouri  River  were  variously- 
estimated  at  from  $10  to  $50  per  acre.  One  witnesa 
testified  that  it  was  ^^ condemned"  land  and  of  no 
market  value.  The  evidence  tended  to  support  the 
allegations  of  the  complaint  and  to  show  that  the. 
defendant  knew  of  the  peculiar  location  of  the  land 
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upon  the  river  and  the  danger  of  destruction  by 
erosion,  and  failed  to  inform  the  plaintiff  in  regard  to 
the  same,  but  represented  that  the  river  was  receding 
from  the  land.  Convincing  evidence  is  found  in  the 
record  to  the  effect  that  the  Iowa  land  was  of  the  value 
of  from  $10  to  $20  per  acre.  The  jury  rendered  a 
verdict  for  $2,500.  The  defendant  filed  a  motion  for 
a  new  trial  on  the  grounds,  among  others,  (1)  exces- 
sive damages,  and  (3)  error  of  the  court  in  admitting 
in  evidence  the  quitclaim  deed  of  the  Iowa  land.  The 
court  overruled  the  motion  on  the  condition  that  the 
plaintiff  file  a  remittitur  in  the  sum  of  $400.  In  view 
of  the  admission  in  evidence  of  the  quitclaim  deed  and 
the  action  taken  by  the  court,  we  are  called  upon  to 
determine  whether  or  not  the  judgment  was  such  as 
should  have  been  rendered.  Article  VII,  Section  3,  of 
the  Constitution  directs  that: 

*' Until  otherwise  provided  by  law,  upon  appeal  of 
any  case  to  the  Supreme  Court,  either  party  may  have 
attached  to  the  bill  of  exceptions  the  whole  testimony^ 
the  instructions  of  the  court  to  the  jury,  and  any  other 
matter  material  to  the  decision  of  the  appeal.  If  the 
Supreme  Court  shall  be  of  opinion,  after  consideration 
of  all  the  matters  thus  submitted,  that  the  judgment 
of  the  court  appealed  from  was  such  as  should  have 
been  rendered  in  the  case,  such  judgment  shall  be 
afiirmed,  notwithstanding  any  error  committed  during 
the  trial.'' 

All  the  evidence  and  the  instructions  of  the  court  are 
contained  in  the  record. 

After  careful  examination  of  all  the  matters  thus 
submitted,  we  are  of  the  opinion  that  the  judgment  was 
correct  notwithstanding  any  error  that  may  have  been 
committed  during  the  trial.  No  good  purpose  would 
be  served  by  remanding  the  cause  for  a  new  triaL 
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The  judgment  of  the  lower  court  will  therefore  be 
affirmed.  Affirmed. 

Mb.  Chief  Justice  MgBride,  Mb.  Jubtiob  Eakin  and 
Mb.  Justice  McNabt  concur. 


Argued  July  18,  reversed  September  15,  1914. 
On  rehearing  former  decision  affirmed  October  20,  1914. 

In  Re  McCORMICK'S  ESTATE. 

BRANCH  V.  Mccormick 's  estate. 

(143  Pae.  915;  144  Pae.  425.) 

Statntefl — l^^odal  and  Local  Laws-^Oonrt  Practice. 

1.  A  statute  attempting  to  transfer  all  probate  business  and  juris- 
diction of  the  County  Court  in  Multnomah  County  to  the  Circuit 
Court,  leaving  Section  1241,  L.  O.  L.,  relating  to  the  proceedings  in 
a  County  Court  on  a  claim  against  a  decedent's  estate  to  apply  to  the 
Circuit  Court,  violates  Article  lY,  Section  2S,  subdivision  3,  of  the 
Constitution,  forbidding  any  local  or  special  laws  regulating  the  prac- 
tice in  courts  of  justice. 

[As  to  what  are  local  or  private  laws,  see  notes  in  23  Am. 
Dec.  543;  1  Am.  St.  Bep.  903.] 

Jury— Bight  to  THal  by  Jury— Btatatory  Provision. 

2.  Though  Section  1241,  L.  O.  L.,  provides  for  hearing  and  deter- 
mining in  a  summary  manner  all  demands  against  an  estate,  a  person 
presenting  a  claim  for  $4,682.77  against  an  estate  is  entitled  to  trial 
by  jury. 

[As  to  conditions  and  restrictions  that  may  be  imposed  by 
legislation  upon  trial  by  jury,  see  note  in  98  Am.  St.  Bep.  538.] 

Jury— Bight  to  Trial  by  Jury— -WaiTer. 

3.  One  presenting  a  claim  against  a  decedent's  estate  can  waive 
the  right  to  trial  by  jury  only  as  provided  by  statute. 

Ezecntors    and   AdminlBtrators— Claims   Against    Batata— Tozm    of 
Bomedy. 

4.  Section  1241,  L.  O.  L.,  authorizing  a  trial  in  the  County  Court 
in  a  summary  manner  of  a  claim  against  a  decedent's  estate,  is  not 
exclusive,  but,  under  Section  386,  authorizing  the  commencement  of 
an  action  against  an  executor  or  administrator  at  any  time  after  six 
months  from  the  granting  of  letters  testamentary  or  of  administra* 
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tion  till  final  settlementi  the  matter  may  be  sued  in  the  Circuit  Court 
directly. 

ON  EEHEARING. 

Statutes— Special  Lawn-— Conrt  Practice— "Trial  Jary.** 

5.  In  view  of  Section  935,  L.  O.  It,,  giving  the  County  Court  con- 
current jurisdiction  where  the  subject  of  controversy  does  not  exceed 
the  value  of  $500,  and  exclusive  jurisdiction  of  actions  of  forcible 
entry  and  detainer,  Section  936,  giving  the  County  Court  exclusive 
jurisdiction  in  probate  proceedings,  Section  987,  defining  a  trial  jury 
as  a  body  of  men,  12  in  number  in  the  Circuit  Court,  and  6  in  the 
County  Court  and  courts  of  the  justices  of  the  peace,  and  Section  1135, 
prescribing  the  procedure  in  County  Courts  in  probate  proceedings  by 
citation,  etc.,  Laws  of  1913,  page  769,  providing  an  additional  circuit 
judge  for  the  fourth  judicial  District  Court,  abolishing  the  office  of 
the  county  judge  in  Multnomah  County,  transferring  its  business  to 
the  Circuit  Court,  and  installing  the  then  county  judge  in  the  office 
of  Circuit  Court  judge  till  his  successor  is  elected  and  qualified,  and 
repealing  all  acts  and  parts  of  acts  in  conflict  therewith,  is  in  viola- 
tion of  Article  IV,  Section  23,  of  the  Constitution,  prohibiting  special 
laws  regulating  practice  in  courts  of  justice. 

Statutes — ^Special  Laws— ^Tractice." 

6.  Within  Article  IV,  Section  23,  of  the  Constitution,  prohibiting 
special  laws  regulating  the  practice  in  courts  of  justice,  "practice" 
means  those  legal  rules  which  direct  the  course  of  procedure  to  bring 
parties  into  court,  and  the  course  of  the  court  after  they  are  brought 
in,  and  includes  the  formula  by  which  the  court's  jurisdiction  is  first 
asserted  and  afterward  exercised  in  respect  to  any  litigation  in  all 
its  phases,  till  finally  completed. 

Courts — "Jurisdiction." 

7.  "Jurisdiction"  as  applied  to  courts  is  power  to  hear  and  deter- 
mine issues  of  laws  and  fact,  which  means  authority  to  perform  any 
judicial  function. 

Statutes — Special  Laws— Crsation  of  Courts. 

8.  Article  VII^  Section  1,  of  the  Constitution,  declaring  that  the 
judicial  power  shall  be  vested  in  one  Supreme  Court  and  in  such  other 
courts  as  may  be  created  by  law,  does  not  authorize  the  legislature 
to  establish  new  courts  in  violation  of  Article  IV,  Section  23,  forbid- 
ding special  laws  regulating  practice  in  courts  of  justice. 

Constitutional  Laws— Bepeal  of  Constitutional  Provisions— Implied 
BepeaL 

9.  Repeals  of  constitutional  provisions  by  implication  are  not 
favored. 

From  Multnomah :  Thomas  J.  Clebton,  Judge. 

Department  2.    Statement  by  Mb.  Justicb  Eakin. 

H.  W.  McCormick  in  his  lifetime  sold  the  timber  on 
two  sections  of  land  in  Washington  to  one  Cain  for 

72  Or. 
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$25,0009  aiid  took  a  note  for  that  amount  to  be  paid 
each  month  as  the  timber  was  removed  during  a  period 
of  seven  years.  McCormick  afterward  assigned  hia 
contract  with  Cain  and  the  said  note  for  $25,000  to 
Carmody,  and  in  connection  with  the  assignment  guar- 
anteed to  Carmody,  or  his  assigns,  that  there  was  a 
certain  quantity  of  timber  on  the  land,  and  that 
Carmody  would  realize  $21,500  therefrom.  Carmody 
thereafter  assigned  the  note  and  contract  with  the  said 
guaranty  to  Branch,  the  plaintiff  here.  After  remov- 
ing timber  and  paying  for  the  same  to  the  amount  of 
$8,040,  Cain  became  insolvent  and  abandoned  the  con- 
tract. Branch  thereafter  sold  the  remaining  timber 
to  Zufelt  and  received  $8,539.63  therefor,  which  was. 
less  than  the  guaranty,  and  this  suit  is  brought  to  re- 
cover the  balance  of  the  $21,500.  The  trial  of  the  case 
resulted  in  a  judgment  in  favor  of  plaintiff  for  the 
amount  of  $4,682.77.  Both  parties  appeal.  Many 
issues  are  raised  as  to  the  diligence  of  Branch  and 
Carmody  in  collecting  the  money  and  as  to  the  quantity 
of  timber  on  the  land,  but  there  is  one  error  that  makes, 
it  necessary  to  send  the  case  back,  and  renders  it  un- 
necessary to  consider  the  other  assignments. 

Beversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Lewis  d  Lewis  and  Messrs.  Dysert  S  Ellsbury^ 
with  an  oral  argument  by  Mr.  Andrew  T.  Lewis. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Veazie^  McCourt  &  Veazie,  with  an  oral  argu- 
ment by  Mr.  J.  C.  Veazie. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the  courts 

1.  Defendant  first  questions  the  authority  of  the 
Circuit  Court  to  try  the  claim  of  Branch  against  the 
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McCormick  estate;  also  the  validity  of  the  act  of  the 
legislature  which  attempts  to  transfer  all  probate  busi- 
ness and  jurisdiction  of  the  County  Court  in  Multno- 
mah County  to  the  Circuit  Court.  This  is  in  violation 
of  Article  IV,  Section  23,  subdivision  3,  of  the  Con- 
stitution, in  that  it  is  local  and  special  in  attempting 
to  regulate  the  practice  pt  the  courts  of  justice  in 
Multnomah  County,  without  any  change  in  the  practice 
in  the  County  Court  as  it  relates  to  probate  work, 
leaving  Section  1241,  L.  0.  L.,  to  control  in  the  trial 
of  claims  against  the  estate  disallowed  by  the  adminis- 
trator. Said  section  was  attempted  to  be  followed  in 
this  proceeding  in  the  Circuit  Court.  The  Circuit 
Court  cannot  try  a  case  summarily.  The  effect  of  the 
act  is  to  attempt  to  transfer  the  practice  in  the  County 
Court  in  Multnomah  Coimty  to  the  Circuit  Court  with- 
out any  attempt  to  change  or  modify  the  procedure  in 
regard  to  probate  matters  to  fit  the  Circuit  Court 
practice,  without  which  the  former  has  to  be  followed 
in  probate  matters  which  we  see  cannot  be  done. 

2, 3.  Furthermore,  the  plaintiff  has  a  right  to  trial 
by  jury,  which  he  did  not  waive  by  remaining  silent. 
He  could  waive  it  only  in  the  manner  provided  by  the 
Code.  The  term  *'sunmiary  proceeding,*'  as  used  in 
Section  1241,  L.  0.  L.,  means  without  special  formality 
or  without  a  formal  pleading,  and  does  not  necessarily 
mean  a  trial  without  a  jury.  In  Wilkes  v.  Cornelius, 
21  Or.  341,  348  (23  Pac.  473,  28  Pac.  135),  as  in  Pruitt 
V.  Muldrick,  39  Or.  353  (65  Pac.  20),  the  case  is  in  the 
nature  of  an  action  at  law,  and  must  be  tried  anew 
when  taken  before  the  county  judge.  The  legislature 
did  not  intend  by  Section  1241  to  preclude  a  jury  trial. 
This  is  also  followed  in  Johnston  v.  Shofner,  23  Or.  Ill 
(31  Pac.  254). 
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4.  However,  the  method  of  trial  provided  in  Section 
1241  is  not  exclusive,  but,  under  Section  386,  L.  0.  L., 
by  a  statement  of  the  proper  facts,  the  matter  may  be 
sued  in  the  Circuit  Court  directly :  See  Pruitt  v.  Mtd- 
drick,  39  Or.  356  (65  Pac.  20).  This  case  was  not 
commenced  in  the  Circuit  Court  under  Section  386, 
but  was  brought  before  the.  Circuit  Court  under  Sec- 
tion 1241.  It  was  not  in  the  power  of  the  legislature 
to  transfer  the  practice  in  Multnomah  County  in  pro- 
bate matters  to  the  Circuit  Court  and  make  that  the 
practice  of  the  Circuit  Court,  which  was  the  intended 
effect  of  the  act.  Although  this  court  has  held  that 
the  probate  practice  is  in  the  nature  of  an  equity  pro- 
ceeding, yet  the  trial  of  a  claim  against  an  administra- 
tor is  a  trial  at  law,  and  the  parties  have  a  right  to  a 
jury  trial:  See  In  re  Chambers'  Estate,  38  Or.  131  (62 
Pac.  1013),  in  which  Judge  Wolvebton  says  that  the 
claim  may  be  contested  in  the  County  Court  before  a 
jury  if  desired. 

The  decree  is  reversed  and  the  cause  remanded  for 
further  proceedings.  Bevebsed. 

Mb.  Justice  Bean  and  Me.  Justioe  MoNabt  concur. 


Decided  October  20,  1914. 

Ok  BEHEABINa. 
(144  Pac.  425.) 

In  Banc.  The  former  decision  rendered  September 
15,  1914,  in  this  appeal,  affirmed  on  rehearing  and 
judgment  of  the  Circuit  Court  reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Lewis  <&  Lewis  and  Messrs.  Dysart  d  Ellsbury, 
with  an  oral  argument  by  Mr.  Andrew  T.  Lewis. 
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For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  &  Veazie,  with  an  oral  argu- 
ment by  Mr,  John  McCourt. 

Mr.  Charles  W.  FiUton,  Mr.  Martin  L.  Pipes,  Mr. 
George  S.  Shepherd,  Mr.  William  W.  McCredie,  Mr. 
George  A.  Brown,  Mr.  George  B.  Cellars,  Mr.  Miller 
Murdoch  and  Mr.  Virgil  A.  Crum,  amid  curias. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

5.  There  is  drawn  in  question  in  this  case  the  con- 
stitutionality of  Chapter  378  of  the  Laws  of  1913, 
entitled : 

*'An  act  to  provide  an  additional  circuit  judge  for  the 
fourth  judicial  district  of  the  State  of  Oregon ;  to 
abolish  the  office  of  county  judge  in  Multnomah 
County,  Oregon,  and  jirovide  for  the  transfer  to 
the  Circuit  Court  of  said  fourth  judicial  district 
of  all  the  judicial  business  and  jurisdiction  of  the 
said  County  Court ;  providing  that  the  present  in- 
cumbent of  said  office  of  coimty  judge  shall  be  and 
shall  serve  as  the  additional  circuit  judge  created 
by  this  act  until  his  successor  is  elected  and  quali- 
fied, as  herein  provided. '  * 

The  first  section  of  the  act  provides  for  the  election 
of  one  circuit  judge  in  addition  to  the  five  circuit  judges 
now  provided  by  law  for  the  fourth  judicial  district  of 
the  State  of  Oregon  comprising  Multnomah  County. 
Section  2  declares  that: 

*'The  duties,  powers  and  jurisdiction  of  said  circuit 
judge  shall  be  such  as  are  prescribed  by  law  and  the 
salary  shall  be  the  same  as  the  salary  now,  or  here- 
after, received  by  the  other  circuit  judges  of  said  dis- 
trict and  be  paid  in  like  manner.  The  circuit  judge 
herein  provided  shall  sit  in  a  department  to  be  named 
or  designated  as  department  No.  6.'' 
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Section  3  abolishes  the  office  of  comity  judge,  and 
installs  the  then  incumbent  of  that  office  to  be  a  circuit 
judge  of  the  fourth  judicial  district  of  the  state  **to 
exercise  all  the  powers  and  jurisdiction  of  a  circuit 
judge  imtil  his  successor  is  elected  and  qualified  as 
provided  in  Section  1  of  this  act. ' '  Section  4  provides 
that: 

*  *  Upon  the  taking  effect  of  this  act  all  judicial  juris- 
diction, power  and  authority  of  the  county  judge  and 
of  the  County  Court  of  said  Multnomah  County,  as 
distinguished  from  such  power  and  jurisdiction  as  is 
exercised  in  the  transaction  of  county  business,  shall 
then,  and  thereafter,  be  vested  in  and  exercised  by  the 
Circuit  Court  of  the  said  fourth  judicial  district,  and 
all  said  matters,  causes  and  proceedings  pending  in 
said  Coimty  Court  shall  be  considered  as  transferred, 
continued,  heard  and  disposed  of  in  the  said  Circuit 
Court. '^ 

Section  5  provides  substantially  that  as  far  as  prac- 
ticable all  matters  relating  to  probate  shall  be  heard 
in  department  No.  6;  and  Section  6  repeals  all  acts 
and  parts  of  acts  in  conflict  with  the  statute  under  con- 
sideration. This  is  an  enactment  of  the  legislative 
assembly  of  the  state.  It  does  not  purport  to  create 
any  new  court.  Both  the  title  and  the  body  of  the  act 
attempt  to  enlarge  the  number  of  circuit  judges  in  a 
certain  district.  Its  language  could  not  well  be  plainer 
on  that  point.  It  attempts  to  destroy  a  County  Court 
and  regulate  the  practice  of  a  single  Circuit  Court  so 
as  to  supply  the  deficiency. 

Article  IV,  Section  23,  of  the  Constitution,  says  that : 

''The  legislative  assembly  shall  not  pass  special  or 
local  laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say  *  *  3.  Regulating  the  practice  in  courts 
of  justice. '* 
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It  is  plain  that  whatever  the  people  at  large  may  do 
by  virtue  of  the  initiative  power  reserved  to  them- 
selves^ the  legislative  assembly  is  subject  to  the  re- 
striction just  mentioned  respecting  the  enactment  of 
special  and  local  laws. 

It  is  provided  in  Section  935,  L.  0.  L.,  that : 

**The  Coimty  Court  has  jurisdiction,  but  not  ex- 
clusive, of  actions  at  law  and  all  proceedings  therein, 
and  connected  therewith,  where  the  claim  or  subject  of 
the  controversy  does  not  exceed  the  value  of  $500,  and 
exclusive  jurisdiction  of  actions  for  forcible  entry  and 
detainer,  without  reference  to  the  value  of  the  prop- 
erty.'^ 

Section  936,  L.  0.  L.,  reads  thus : 

*'The  County  Court  has  the  exclusive  jurisdiction, 
in  the  first  instance,  pertaining  to  a  court  of  probate ; 
that  is — 1.  To  take  proof  of  wills ;  2.  To  grant  and  re- 
voke letters  testamentary  of  administration  and  of 
guardianship;  3.  To  direct  and  control  the  conduct 
and  settle  the  accounts  of  executors,  administrators, 
and  guardians ;  4.  To  direct  the  payment  of  debts  and 
legacies,  and  the  distribution  of  the  estates  of  intes- 
tates; 5.  To  order  the  sale  and  disposal  of  the  real 
and  personal  property  of  deceased  persons;  6.  To 
order  the  renting,  sale,  or  other  disposal  of  the  real  and 
personal  property  of  minors ;  7.  To  take  the  care  and 
custody  of  the  person  and  estate  of  a  lunatic  or  habitual 
drunkard,  and  to  appoint  and  remove  guardians  there- 
for; to  direct  and  control  the  conduct  of  such  guard- 
ians, and  settle  their  accounts ;  8.  To  direct  the  admeas- 
urement of  dower. ' ' 

6.  It  is  provided  in  Section  1135,  L.  0.  L.,  that  in 
probate  proceedings  the  County  Court  exercises  its 
powers  by  means  of,  among  others,  a  citation  to  the 
party.  Appeals  are  authorized  from  the  County  Court 
to  the  Circuit  Court  in  all  matters  triable  in  the  County 
Court  whether  in  the  actions  at  law  mentioned  in  Sec- 
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Hon  935,  L.  0.  L.,  or  in  probate  proceedings,  and  other 
kindred  matter.  In  Section  987,  L.  0.  L.,  a  trial  jury 
is  defined  as  a  body  of  men,  12  in  number  in  the  Cir- 
cuit Court,  and  6  in  number  in  the  County  Court  and 
courts  of  justice  of  the  peace.  All  these  matters  relate 
to  practice  in  the  courts  of  justice  within  the  meaning 
of  the  Constitution. 

''Bouvier  defines  the  word  'practice*  as  'the  form, 
manner,  and  order  of  conducting  and  carrying  on  suits 
or  prosecutions  in  the  courts,  through  their  various 
stages,  according  to  the  principles  of  law*  and  the  rules 
laid  down  by  the  respective  courts.'  *  *  The  word 
'practice'  means  those  legal  rules  which  direct  the 
course  of  procedure  to  bring  parties  into  court,  and  the 
course  of  the  court  after  they  are  brought  in.  *  * 
'Practice'  is  defined  by  Burrill  as  'the  course  of  pro- 
cedure in  the  courts,  which,  in  a  general  sense,  includes 
pleadings.'  Bapalje  and  Lawrence  define  practice  as 
'  the  law  which  regulates  the  formal  steps  in  an  action 
or  other  proceeding ;  which  therefore  deals  with  writs, 
summons,  pleadings,  affidavits,  notices,  motions,  peti- 
tions, orders,  trials,  judgments,  appeals,  costs  and  exe- 
cutions '  " :  6  Words  and  Phrases,  p.  5486,  and  authori- 
ties there  cited, 

7.  From  these  we  deduce  the  principle  that  jurisdic- 
tion as  applied  to  courts  is  power  to  hear  and  deter- 
mine issues  of  law  and  fact,  which  means  authority  to 
perform  any  judicial  function.  Practice  includes  the 
formula  by  which  that  power  is  first  asserted  and  after- 
ward exercised  in  respect  to  any  litigation  in  all  its 
phases,  until  the  same  is  finally  completed. 

The  situation  presented  is  that,  while  in  the  different 
counties  of  the  state  outside  of  Multnomah  County  a 
suitor  may  bring  an  action  in  the  Coimty  Court  where 
the  value  of  the  controversy  does  not  exceed  $500,  and 
may  appeal  first  to  the  Circuit  Court  and  afterward 
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to  the  Supreme  Court,  in  case  of  an  adverse  decision 
in  the  courts  of  first  instance,  if  he  should  begin  his 
litigation  in  Multnomah  County,  he  would  meet  with 
a  different  practice,  whereby  he  would  be  compelled 
to  commence  his  action  in  the  Circuit  Court  and  be 
deprived  of  his  right  of  appeal  to  that  court  which 
he  would  enjoy  in  other  counties.  In  other  counties 
in  probate  matters  the  County  Court  would  exercise  its 
authority  by  means  of  citation.  The  method  of  obtain- 
ing jurisdiction  in  the  Circuit  Court  is  by  service  of 
summons,  and  this  would  necessarily  be  the  rule  in  the 
Circuit  Court  in  Multnomah  County.  A  jury  of  six 
men  would  be  unknown  in  that  county  except  in  Jus- 
tice's Court,  while  in  the  County  Courts  of  all  the  other 
counties  a  jury  of  that  number  is  the  rule.  These  are 
but  a  few  illustrations  relating  to  matters  of  practice 
which  would  be  swept  away  by  the  act  of  the  legislative 
assembly  in  question  which  is  made  to  apply  solely  to 
Multnomah  County.  The  situation  is  not  improved 
if  we  give  any  effect  to  the  omnihus  repealing  clause. 
With  an  eye  single  to  a  particular  locality,  the  legis- 
lative assembly  has  attempted  to  formulate  a  scheme  of 
practice  in  the  Circuit  Court  sitting  there,  and  has  said 
in  so  many  words  that  all  acts  and  parts  of  acts  in  con- 
flict with  that  project  are  repealed.  No  exception  is 
made  as  to  any  other  county,  although  the  jurisdiction 
and  practice  of  their  County  Courts  depend  upon  laws 
inconsistent  with  the  act  under  consideration.  If  this 
law  is  constitutional  it  is  constitutional  throughout  the 
state,  and  we  cannot  refuse  to  give  effect  to  its  repeal- 
ing clause,  for  it  contains  matter  properly  connected 
with  the  subject  expressed  in  the  title  to  the  act,  within 
the  meaning  of  Section  20,  Article  IV,  of  the  Constitu- 
tion. It  is  a  question  of  whether  the  County  Court  of 
Multnomah  County  shall  be  perpetuated  as  against  its 
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attempted  abolition  or  whether  the  other  County 
Courts  of  the  state  have  fallen  with  it  under  the  all- 
devastating  repeal. 

8.  It  is  argued  that  the  section  of  the  Constitution 
against  special  and  local  laws  to  which  allusion  has 
been  made  is  overcome  and  superseded  by  Article  VII, 
Section  1,  in  its  latest  form,  declaring  that : 

*'The  judicial  power  of  the  state  shall  be  vested  in 
one  Supreme  Court  and  in  such  other  courts  as  may 
from  time  to  time  be  created  by  law. ' ' 

9.  The  contention  seems  to  be  that  the  law-making 
power,  proceeding  under  this  clause,  may  establish  any 
number  and  kind  of  courts  within  its  discretion  with- 
out let  or  hindrance.  This  may  be  conceded  to  the 
people  in  their  unconfined  legislative  power  by  means 
of  the  initiative,  but  as  to  the  legislative  assembly  it 
is  controlled  in  the  exercise  of  its  function  by  the  other 
provisions  of  the  Constitution.  Repeals  by  implica- 
tion are  not  favored.  It  is  also  a  standard  rule  of  con- 
struction  that  all  parts  of  a  law  must  be  construed  to 
stand,  and  if  possible  made  to  harmonize,  and  that  no 
strained  construction  will  be  permitted  to  overcome  pr 
dispense  with  the  plain  meaning  of  the  words  em- 
ployed. There  is  nothing  in  the  new  form  of  Article 
VII  of  the  Constitution  indicating  an  intention  to  repeal 
or  amend  any  other  section  of  that  instrument.  The 
restriction  upon  the  legislative  assembly  as  to  local 
and  special  laws  is  left  untouched.  The  plain,  com- 
mon-sense construction  to  be  placed  upon  the  activities 
of  the  legislative  assembly  in  establishing  new  courts 
is  that,  in  respect  to  regulating  the  practice  in  courts 
of  justice,  it  must  proceed  by  general  laws,  and  not  by 
local  or  special  enactments,  so  that  the  uniformity  of 
practice  may  not  be  impaired  or  destroyed. 
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It  is  indeed  true  that  we  ought  not  to  declare  a  law 
unconstitutional  unless  its  inconsistency  with  the 
fundamental  law  is  plain  and  palpable;  but  when  the 
legislative  assembly  violates  the  mandatory  restraints 
laid  upon  it  by  the  people  in  the  Constitution,  it  is 
equally  our  sworn  duty  to  give  effect  to  the  will  of  the 
people  as  against  their  inattentive  representatives  and 
declare  such  an  act  void.  In  at  least  the  respect  men- 
tioned, the  act  of  the  legislative  assembly  in  question 
is  clearly  a  transgression  upon  the  restriction  of  the 
Constitution,  and  for  this  reason,  if  for  no  other,  the 
judgment  of  the  Circuit  Court  should  be  reversed. 

Reversed. 
FoBMEB  Decision  Apfibmed  on  Bbheabing. 

Mb.  Chief  Justice  McBbide  delivered  the  following 
dissenting  opinion : 

The  opinion  heretofore  filed  in  this  case  leaves  un- 
decided the  status  of  probate  cases  heard  and  deter- 
mined in  department  No.  6  of  the  Circuit  Court  as 
constituted  in  pursuance  of  the  act  of  March  4,  1913 
(Laws  1913,  c.  378),  and  upon  this  rehearing  it  seems 
appropriate  to  consider  that  question.  The  act  re- 
ferred to,  including  the  title,  is  as  follows : 

*  *  To  provide  an  additional  circuit  judge  for  the  fourth 
judicial  district  of  the  State  of  Oregon ;  to  abolish 
the  office  of  county  judge  in  Multnomah  County, 
Oregon,  and  to  provide  for  the  transfer  to  the  Cir- 
cuit Court  of  said  fourth  judicial  district  of  all 
the  judiciarbusiness  and  jurisdiction  of  the  said 
County  Court;  providing  that  the  present  in- 
cumbent of  said  office  of  county  judge  shall  be  and 
shall  serve  as  the  additional  circuit  judge  created 
by  this  act  until  his  successor  is  elected  and  quali- 
fied, as  herein  provided. 
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**Be  it  enacted  by  the  people  of  the  State  of  Oregon: 

**  Section  1.  That  in  addition  to  the  five  circuit 
judges  now  provided  by  law  for  the  fourth  judicial 
district  of  the  State  of  Oregon,  comprising  Multnomah 
County,  there  shall  be  elected  on  the  first  Tuesday 
after  the  first  Monday  in  November,  A.  D.  1914,  and  at 
the  general  election  every  six  years  thereafter,  one 
circuit  judge  in  said  district  who  shall  possess  the 
qualifications  prescribed  by  law  for  circuit  judges,  and 
whose  term  shall  commence  on  the  first  Monday  of 
January,  A.  D.  1915,  and  who  shall  hold  office  for  the 
term  of  six  years  and  until  his  successor  is  elected  and 
qualified. 

* '  Sec.  2.  The  duties,  powers  and  jurisdiction  of  said 
circuit  judge  shall  be  such  as  are  prescribed  by  law  and 
the  salary  shall  be  the  same  as  the  salary  now,  or  here- 
after, received  by  the  other  circuit  judges  of  said  dis- 
trict and  be  paid  in  like  manner.  The  circuit  judge 
herein  provided  shall  sit  in  a  department  to  be  named 
or  designated  as  department  number  6. 

*'Sec.  3.  The  office  of  county  judge  for  the  county 
of  Multnomah  is  hereby  abolished  and  the  present  in- 
cumbent of  said  office  is  hereby  created  a  circuit  judge 
of  the  said  fourth  judicial  district  to  sit  in  department 
number  6  provided  for  in  the  preceding  section  of  this 
act  and  to  hold  such  office  and  to  exercise  all  the  powers 
and  jurisdiction  of  a  circuit  judge  until  his  successor 
is  elected  and  qualified  as  provided  in  Section  1  of  this 
act. 

''Sec.  4.  Upon  the  taking  effect  of  this  act  all  judi- 
cial jurisdiction,  power  and  authority  of  the  county 
judge  and  of  the  County  Court  of  said  Multnomah 
County,  as  distinguished  from  such  power  and  juris- 
diction as  is  exercised  in  the  transatstion  of  coimty 
business  shall  then,  and  thereafter,  be  vested  in  and 
exercised  by  the  Circuit  Court  of  said  fourth  judicial 
district,  and  all  said  matters,  causes  and  proceedings 
pending  in  said  County  Court  shall  be  considered  as 
transferred,  continued,  heard  and  disposed  of  in  the 
said  Circuit  Court. 
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^  *  Sec.  5.  As  far  as  is  practicable  all  matters  relat- 
ing to  the  administration  of  estates  of  decedents,  mi- 
nors, and  other  legally  incompetent  persons  and 
probate  matters  generally,  shall  be  referred  to  and 
heard  and  considered  in  said  department  number  6. 

' '  Sec.  6.  All  acts  and  parts  of  acts  in  conflict  here- 
with are  hereby  repealed/' 

Taking  this  act  in  its  entirety,  and  having  in  view 
the  maxim  that  if  any  reasonable  construction  can  be 
given  it  consistent  with  its  validity,  it  may  be  said  to 
contemplate  transferring  the  county  judge,  together 
with  his  powers  in  probate  matters,  to  another  court, 
or  to  a  special  department  of  another  court,  and  invest- 
ing that  newly  organized  court  with  the  power  not 
only  to  hear  and  determine  matters  in  probate,  but  also 
and  in  addition  to  these  to  perform  the  duties  of  a  cir- 
cuit judge.  It  will  be  noted  that  the  authority  in 
probate  matters  thus  granted  is  not  vested  in  all  de- 
partments of  the  Circuit  Court,  but  is  practically  con- 
fined to  the  department  there  created;  Section  5  of 
the  act  providing  that  *  *  as  far  as  practicable '  *  all  mat- 
ters in  probate  shall  be  heard  in  that  department.  The 
phrase  ' '  as  far  as  practicable ' '  is  somewhat  indefinite, 
but  may  fairly  be  presumed  to  refer  to  such  instances 
and  perhaps  to  others  of  like  character  as  are  specified 
in  Section  939,  L.  0.  L.,  and  in  subsequent  amendments 
thereto,  which  provide  that  under  certain  circumstances 
a  circuit  judge  may  act  in  place-  of  the  county  judge. 
The  effect  of  the  act  is  to  create  a  new  court  sui  generis, 
possessing  some  of  the  powers  and  functions  of  a 
County  Court  and  all  of  the  powers  and  functions  of 
a  Circuit  Court.  Under  the  Constitution  as  it  existed 
before  the  amendment  to  Article  VII,  which  went  into 
effect  November  8, 1910,  this  could  not  have  been  done. 
Article  VII,  Section  1,  of  the  original  Constitution 
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vested  the  judicial  power  of  the  state  in  the  Supreme, 
Circuit  and  County  Courts,  and  defined  the  jurisdic- 
tion of  each.  The  amendment  referred  to  vested  the 
judicial  power  in  the  Supreme  Court,  and  such  other 
courts  as  might  thereafter  be  established  by  law,  leav- 
ing it  wholly  in  the  power  of  the  legislature  or  the 
people  by  the  initiative  to  alter,  abolish  or  create  such 
courts  as  they  might  see  fit.  The  legislature  has  cre- 
ated this  new  tribunal  and  named  it  department  No.  6 
of  the  Circuit  Court  of  Multnomah  County ;  but,  looking 
beyond  the  name,  we  find  that  it  is  a  court  with  other 
and  different  powers  from  those  possessed  by  the  other 
five  departments.  It  is  a  new  court  invested  with  pro- 
bate jurisdiction  not  granted  to  any  Circuit  Court  or 
to  any  other  department  of  any  Circuit  Court.  While 
the  question  is  not  without  difSiculty,  and  the  propriety 
of  such  legislation  open  to  criticism,  we  cannot  say  that 
we  are  satisfied  beyond  a  reasonable  doubt  of  its  un- 
constitutionality, and  such  is  the  test  to  be  applied 
to  a  law  in  determining  its  constitutionality :  Cline  v. 
Greenwood,  10  Or.  230;  State  v.  Cochran,  55  Or.  157, 
180  (104  Pac.  419, 105  Pac.  884),  and  cases  there  cited. 
This  rule  of  construction  should  be  especially  observed 
in  cases  like  the  present,  where  grave  and  even  disas- 
trous consequences  might  ensue  from  lightly  deciding 
a  statute  unconstitutional.  To  state  the  matter  con- 
cretely, the  act  does  not  affect  the  practice  in  the 
County  Court  because  the  County  Court  has  ceased  to 
exist. '  It  does  not  change  the  practice  in  the  Circuit 
Court  because  the  court  created  by  this  act,  while  de- 
nominated a  Circuit  Court  in  the  act,  is  in  reality  a 
new  court  exercising  the  powers  of  the  Circuit  Court 
and  other  powers  not  theretofore  belonging  to  the  Cir- 
cuit Court.  As  before  remarked,  it  is  a  new  court 
possessing  a  jurisdiction  theretofore  vested  in  two 
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courts.  The  main  difficulty  lies  not  in  the  fact  that  the 
act  has  changed  the  practice  of  the  Circuit  Court  or 
of  the  County  Court,  but  in  the  fact  that  it  has  cre- 
ated practically  a  new  court  and  failed  to  provide 
forms  of  procedure,  leaving  these  to  future  legislation. 
In  such  a  dilemma  a  remedy  is  provided  in  Section 
983,  L.  0.  L.,  which  is  as  follows : 

**When  jurisdiction  is,  by  the  organic  law  of  this 
state,  or  by  this  Code  or  any  other  statute,  conferred 
on  a  court  or  judicial  officer,  all  the  means,  to  carry  it 
into  effect  are  also  given;  and  in  the  exercise  of  the 
jurisdiction,  if  the  course  of  proceeding  be  not  spe- 
cifically pointed  out  by  this  Code,  any  suitable  process 
or  mode  of  proceeding  may  be  adopted  which  may 
appear  most  conformable  to  the  spirit  of  this  Code.  *  * 

This  section  has  been  invoked  in  this  state  as  shown 
by  State  v.  Savage,  36  Or.  191  (60  Pac.  610,  61  Pac. 
1128).  Therefore  it  was  natural  and  proper  for  the 
new  court  in  probate  proceedings  to  adopt  those  forms 
sanctioned  by  long  usage  in  the  County  Court  so  far 
as  they  seemed  applicable  under  changed  conditions; 
but  the  provisions  for  a  summary  trial  without  a  jury 
were  not  so  applicable,  for  the  reason  that  in  every 
matter  involving  a  simple  money  demand  the  parties 
somewhere  along  the  line  are  entitled  to  a  jury  trial. 
This  constitutional  right  was  secured  under  the  old 
system  by  allowing  an  appeal  to  the  Circuit  Court 
from  the  summary  trial  in  the  County  Court :  Section 
1241,  L.  0.  L.  It  is  obvious  that  this  practice  would 
be  wholly  inapplicable  in  the  tribunal  created  by  the 
act  of  1913,  supra,  as  it  would  involve  an  appeal  from 
the  decision  of  the  court  sitting  in  probate  to  the  same 
court  sitting  as  a  Circuit  Court,  or  as  humorously 
suggested  on  the  hearing,  ^^An  appeal  from  Philip 
drunk  to  Philip  sober.*' 
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The  practice  theretofore  obtaining  in  the  Circuit 
Court  was  the  only  method  by  which  the  contending 
parties  could  secure  the  constitutional  right  to  a  jury 
trial,  and,  as  this  was  not  waived  in  the  manner  pro- 
vided by  the  Code,  the  case  should  be  remanded  to  the 
Circuit  Court  with  directions  to  award  a  jury  and  retry 
the  case  by  that  method,  unless  both  parties  expressly 
waive  a  jury  in  the  manner  required  by  Section  157, 
L.  0.  L. 

For  the  reasons  above  given,  I  dissent  from  so  much 
of  the  opinion  as  holds  that  part  of  the  act  transferring 
probate  business  to  the  Circuit  Court  unconstitutional. 

Mb.  Justice  Moobb  and  Mb.  Justice  MoNaby  concur 
in  this  dissent 
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AOOEPTAKCE. 
See  Dedieatioii,  7. 

ACCOUNT  STATED. 

Acooimt  Stated^Actton— Pleading. 

1.  Where  a  complaint  gives  a  history  of  all  the  facts  leading  np  to 
the  issuance  of  certificates,  each  acknowledging  the  receipt  of  $6,000 
for  investment^  in  place  of  prior  similar  certificates,  each  acknowledg- 
ing receipt  of  $3,000  for  investment,  and  states  the  conclusion  that 
the  new  certificates  constituted  an  account  stated,  this  did  not  consti- 
tute a  sufficient  pleading  of  an  account  stated.  (Smith  v.  Kinney, 
514.) 

ACTION. 

Actloii— Election  Between  Caoaea — ^Motions. 

1.  A  complaint  for  labor  in  pruning  defendants'  orchard  and  per- 
forming other  tasks  about  their  farm,  alleging  that  the  services  were 
performed  for  defendants  as  husband  and  wife,  as  a  family  expense, 
and  that  before  the  commencement  of  the  action,  plaintiff  duly 
demanded  payment  of  the  wages  from  defendants  and  gave  defend- 
ants more  than  three  days'  notice  of  his  intention  to  quit,  and  that 
more  than  48  hours  had  elapsed  before  the  commencement  of  the 
action,  states  only  a  cause  of  action  for  labor  and  services,  and  does 
not  require  an  election  between  such  a  cause  and  causes  upon  the 
theory  of  family  supplies  or  statutory  liabilitj.  (Chamberlain  v. 
Townsend,  307.) 

See  Account  Stated,  1. 
See  Carriers,  1,  7. 
See  Corporations,  2,  3,  4. 
See  Fraud,  1-3,  i,  10,  11, 14. 
See  Joint  Adventures,  1. 
See  Landlord  and  Tenant,  4-$. 
See  Libel  and  Slander,  8. 
See  Malicious  Prosecution,  1. 
See  Master  and  Servant,  1. 
See  Municipal  Corporations,  18. 
See  Vendor  and  Purchaser,  fit. 
See  Work  and  Labor,  1. 

APMTflgTONiw 
See  Evidenee,  5,  9» 

AFFIDAVIT& 
See  Criminal  Law,  17. 

AOBNC7. 

See  Corporations,  L 

Oee  Evidenee,  0. 
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See  Insuranee,  2-4. 

See  Intoxicating  Liqaors,  1. 

See  Principal  and  Agent,  10. 

Liability  of  Principal  for  B^preseatatioiii  of  Agont 

See  Fraud,  4. 

AIJMONT. 

See  Divorce,  8. 


See  Appeal  and  Error,  10. 

See  Municipal  Corporations,  20. 

ANIMALa 
Animals— Property  Biglits— Dog»— Teraonal  Property.** 

1.  Section  5731,  L.  O.  L.,  declaring  dogs  to  be  "personal  property,*^ 
is  merely  a  legislative  declaration  of  present-day  common  law.  (Me- 
Gallister  v.  Sappingiield,  322.) 

APPEAL  AND  EBBOB. 

Appeal    and   Error—- Witneeaes — Orofls-ezamination — Scope    and    Ex* 
vent — ^Diacretloii  of  Court— Review. 

1.  Under  Section  860,  L.  O.  L.,  permitting  an  adverse  party  to 
cross-examine  any  witness  as  to  anv  matter  stated  in  his  direct  ex- 
amination or  connected  therewith,  the  extent  of  cross-examination  to 
test  memory,  discover  bias  or  prejudice,  or  ascertain  the  truth  of  the 
witness'  declarations  rests  largely  in  the  court's  discretion,  which 
will  not  be  disturbed  except  in  case  of  an  abuse.  (Furbeck  v.  I. 
Qevurtz  ft  Son,  12.) 

Appeal  and  Error— Harmleaa  Enor^Admfaaibility  of  ETidence. 

2.  Under  Article  VII,  Section  3,  of  the  Constitution,  as  amended,, 
providing  that  no  fact  tried  by  jury  shall  be  otherwise  re-examined 
unless  the  court  can  affirmatively  say  that  there  is  no  evidence  to 
support  the  verdict  and  if  the  Supreme  Court  shall  be  of  opinion 
that  the  judgment  appealed  from  was  such  as  should  have  been 
rendered,  it  shall  be  affirmed,  notwithstanding  any  error  during  tho 
trial,  error  in  cross-examining  a  witness  as  to  a  change  of  place  of 
storing  the  iron,  the  fall  of  which  injured  plaintiff,  must  be  re- 
garded as  harmless,  where  the  Supreme  Court  cannot  say  there  is  no 

evidence  to  support  the  verdict.     (Furbeck  v.  I.  Qevurtz  ft  Son,  12.) 

» 

Appeal  and  Error— Beieord — Qneetioiia  Presented  for  Beriew. 

3.  'A  transcript  of  the  testimony,  with  the  objections  of  counsel, 
ofPers  to  prove,  and  the  like,  attached  to  the  bill  of  exceptions,  will 
be  considered  by  the  Supreme  Court  only  to  determine  the  correctness 
of  a  judgment  of  nonsuit  or  on  the  direction  of  a  verdiet  at  the  dose 
of  all  the  testimony.     (Oliver  v.  Grande  Bonde  Grain  Co.,  46.) 

Aroeal  and  Error— BoTlew—Hannleaa  Error— Inatnictloiis, 

4.  In  an  action  on  an  insurance  policy,  instructions  that  tho 
burden  was  on  plaintifP  to  show  that  it  was  agreed  between  tho 
soliciting  agent  and  the  insured  that  the  insured's  note  was  to  be 
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accepted  as  payment  of  the  premium  in  place  of  payment  in  the  man- 
ner required  by  the  policy  and  to  show  that  the  agent  was  authorized 
to  do  so,  or  that  after  full  knowledge  and  understanding  of  the 
transaction  the  company  ratified  it,  that  there  was  no  competent 
proof  that  the  agent  had  authority  to  receive  the  note,  and  whether 
the  company  became  bound  depended  wholly  on  whether  it  ratified 
the  act,  and  that  the  burden  is  on  plaintifP  to  show  ratification,  and 
if  the  insurer  charged  the  general  agent  with  the  premium  and  ac- 
-cepted  his  credit  and  held  him  liable  therefor  in  place  of  the  insured, 
and  with  that  understanding  caused  the  policy  to  be  delivered  to  the 
insured,  that  would  constitute  a  ratification,  but  that  merely  an 
account  with  the  general  agent,  without  any  understanding  that  the 
•company  accepted  his  credit,  does  not  constitute  a  ratification,  were 
favorable  to  defendant,  and  hence  no  ground  for  reversal.  (Cranston 
T.  West  Coast  Life  Ins.  Co.,  116.) 

Appeal  and  ZSxror—Dlsmiflsal — Termination  of  OontroYeny. 

5.  In  a  suit  to  enjoin  a  city  treasurer  from  paying  city  warrants, 
where,  after  a  preliminary  injunction  was  issued,  on  full  hearing  a 
decree  was  entered  dismissing  the  suit,  and  plaintifP  appealed,  and 
the  treasurer  then  paid  the  warrants,  the  appeal  will  be  dismissed. 

(Dimick  v.  latourette,  2S1.) 

Appeal  and  Error — Bevlew — Questions  of  View. 

6.  In  an  action  at  law,  tried  to  the  court,  its  findings  are  equivalent 
to  a  verdict,  and  on  appeal  the  evidence  will  not  be  examined  further 
than  to  ascertain  if  there  is  any  of  it  competent  to  support  the  find- 
ings.    (Eugene  v.  Lowell,  237.) 

Appeal   and   Error — ^Bevlew — Harmless   Error— Judgment   Bigbt   on 
Merits. 

7.  Under  Article  VII,  Section  3,  of  the  Constitution,  as  amended, 
providing  that,  if  the  Supreme  Court  shall  be  of  opinion  that  the 
judgment  appealed  should  have  been  rendered,  such  judgment  shall  be 
affirmed  notwithstanding  any  error  at  the  trial,  a  judgment  on  a 
verdict  for  defendants  in  an  action  for  an  unlawful  search  will  be 
affirmed  where  the  court  instracted  that,  if  the  officer  in  executing 
the  warrant  unnecessarily  offended  those  present,  the  search-warrant 
could  be  of  no  protection  to  him,  and  that  otherwise  would  constitute 
a  defense  as  to  both  defendants,  even  though  the  search-warrant 
was  issued  without  probable  cause  and  maliciously  by  the  defendant 
justice  of  the  peace,  to  which  language  no  exception  was  taken,  though 
the  court  erroneously  instructed  that  the  process  under  which  de- 
fendants justified  was  regular  on  its  face  and  justified  the  obedience 
to  its  commands.     (Smith  v.  McDuffee,  276.) 

Appeal  and  Error— Bevlew— Scope  and  Extents 

ft.  Under  Section  550,  L.  O.  L.,  authorizing  an  appeal  from  the 
whole  decree  or  from  a  specified  part  thereof,  where  the  notice  of 
appeal  specifies  a  part  of  the  decree,  and  does  not  mention  the  decree 
relating  to  costs  and  disbursements  of  the  lower  court,  the  part  relat- 
Ings  to  costs  cannot  be  reviewed.     (Perkins  v.  Perkins,  302.) 

Appeal  and  Error— Renew — Scope  and  Extent 

9.  Under  Sections  569,  570,  L.  O.  L.,  providing  for  the  filing  of  a 
statement  of  costs  and  disbursements,  objections  thereto,  a  hearing 
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thereon,  and  a  judgment  and  appeal  therefrom  aa  in  other  eases,  aa 
objection  to  the  allowance  of  two  items  of  costs  will  not  be  roTiewed 
on  an  appeal  from  the  principal  decree.     (Perkins  v.  Perkins,  302^) 

Appeal  and  Error— Beview— Amendment  Regarded  aa  Made. 

10.  Under  Article  VII,  Section  3,  of  the  Constitution,  providing 
that  if  the  Supreme  Court  shall  be  of  opinion  that  it  can  determine 
what  judgment  should  have  been  entered  in  the  eourt  below,  it  shall 
direct  such  judgment  to  be  entered,  where  a  directed  verdict  was 
granted  against  plaintiiT  at  the  close  of  his  evidence  without  waiver 
by  defendant  of  his  right  to  a  jury  trial,  the  Supreme  Court  will  treat 
the  motion  for  directed  verdict  as  an  application  for  nonsuit.  (Wicka 
V.  Sanborn,  321.) 

Appeal  and  Error->T7ndertaking— Service. 

11.  Laws  of  1913,  page  617,  Section  1,  subdivision  2,  providing  that 
within  10  days  from  the  giving  or  serving  of  notice  of  appeal  the  ap- 
pellant shall  serve  on  the  adverse  party  or  his  attorney  an  undertak- 
ing and  within  10  days  shall  file  the  original  of  the  undertaking^ 
"with  proof  of  service"  indorsed  thereon,  with  the  clerk,  is  mandatory^ 
and  where  notice  of  appeal  was  filed  October  11th,  and  on  the  same 
day  an  undertaking  was  filed  without  proof  of  service,  and  an  afBl- 
davit  was  filed  November  14th  that  service  of  the  undertaking  waa 
made  October  11th,  the  appeal  will  be  dismissed.  (Fleming  v.  Pat- 
tison,  393.) 

Appeal  and  Error— BxeepUona  in  Ttial  Court — ^Def  eet  of  Partlao — 
WaiYor. 

12.  Where  no  exception  was  taken  at  the  trial  on  the  ground  that 
the  evidence  showed  that  a  person  not  a  party  to  the  action  had  an 
interest  in  the  subject  matter,  the  objection  of  want  of  the  parties 
was  waived.     (Sevier  v.  Mitchell,  483.) 

Appeal  and  Error— Biglit  to  Review. 

13.  In  a  suit  to  enjoin  enforcement  of  an  ordinance  authorizing 
payment  from  a  city  general  fund  of  warrants  issued  against  a  pros- 
pective special  fund,  the  issuance  of  the  warrants  by  the  city  auditor 
after  the  plaintiffs  had  appealed  from  a  decree  for  defendants  does 
not  take  the  subject  of  the  suit  out  of  the  jurisdiction  of  the  Supreme 
Court.     (Oarruthers  v.  Astoria,  505.) 

Appeal  and  Error— Becord—Qneition  Presented  for  BoTlew- BUI  of 
Bzceptlone. 

14.  A  bill  of  exceptions,  consisting  of  a  verbatim  report  of  the  tes- 
timony, the  objections  of  counsel,  and  the  rulings  of  the  court,  will  be 
considered  only  to  determine  whether  nonsuit  or  a  directed  verdict 
was  properly  granted.     (Smith  v.  Kinney,  514.) 

Appeal  and  Error— Diapoeltlon  of  Oauae— Modification. 

15.  Under  Article  VII,  Section  3,  of  the  Constitution,  providing 
that,  if  the  Supreme  Court  can  determine  what  judgment  should  have 
been  entered,  it  shall  direct  such  judgment  to  be  entered  in  the  same 
manner  as  decrees  in  equity  cases,  where  the  evidence  shows  that 
plaintiff  is  entitled  to  recover  a  certain  sum  on  his  cause  of  action, 
but  the  evidence  is  not  in  the  record  relating  to  claims  of  defendant 
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against  plaintiff,  tbe  Supreme  Court  cannot  direct  the  entry  of  judg- 
ment.    (Smith  V.  Kinney,  514.) 

Appeal  and  Error— Ahatract  of  Becord— Mattera  Included. 

16.  Under  Section  554,  L.  O.  L.,  making  copies  of  the  notice  of 
appeal  and  undertaking  a  part  of  the  transcript,  it  is  not  necessary 
to  print  the  same  matter  in  the  abstract.     (Smith  y.  Elinney,  514.) 

Appeal  and  Error— Proceedings  to  Transfer  Canae — Time  for  Taking 
Appeal. 

17.  Under  Laws  of  1913,  page  618,  authorizing  an  appeal  to  the 
Supreme  Court  by  serving  and  filing  the  notice  of  appeal  within  60 
days  from  the  entry  of  the  judgment,  order  or  decree  appealed  from, 
a  notice  of  appeal  from  a  decree  entered  December  10,  1913,  and 
amended  March  16,  1914,  served  and  filed  May  18,  1914,  is  too  late. 
(Page  V.  Sherman,  533.) 

Appoal  and  Error — ^Beviow— Bcope  and  Extents 

18.  Since  an  order  denying  a  new  trial  is  not  appealable,  it  cannot 
be  reviewed  on  appeal  from  the  judgment.     (Willetts  v.  Scudder,  535.) 

Appeal  and  Error— Prosenting  ()ao8tlon  In  Trial  Court— Theory  of 
Oanso. 

19.  In  an  action  for  fraud  in  an  exchange,  where  the  answer  ad- 
mits the  agreed  price  or  value  of  the  property  conveyed  to  defendant, 
defendant  cannot,  on  appeal,  complain  of  exclusion  of  evidence  of 
the  value  of  such  property.     (Bobertson  v.  Frey,  599.) 

Appeal  and  Errors-Disposition  of  Oanso— Afflrmance. 

20.  Under  Article  Vn,  Section  3,  of  the  Constitution,  providing 
that  if  the  Supreme  Court  shall  be  of  opinion  that  the  judgment  was 
such  as  should  have  been  rendered,  it  shall  be  affirmed,  notwithstand- 
ing any  error  during  the  trial,  where,  in  an  action  for  fraud  there  was 
convincing  evidence  that  27  acres  of  land  conveyed  to  plaintifiP  at  a 
valuation  of  $2,500  was  of  the  value  of  from  $10  to  $20  per  acre,  and 
a  motion  for  new  trial  after  verdict  for  plaintifP  for  $2,500  was 
denied  on  condition  that  plaintiff  file  a  remittiiwr  in  the  sum  of  $400, 
the  judgment  will  be  affirmed.     (Bobertson  v.  Frey,  599.) 

See  Criminal  Law,  10,  11,  14,  15,  19,  23. 

A8HB88MEKT. 

See  Constitutional  Law,  2. 

See  Municipal  Corporations,  2,  3,  6-10,  27-^. 

ASSIONMENTa 

See  Mines  and  Minerals,  1. 

ASTOBIA,  OHABTEB  OF. 

Carmtbers  ▼.  Astoria,  505. 

ATTACHMENT. 
See  Fixtures,  1,  ft. 
See  Partnership,  2. 
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ATTOBNET  AND  CLIENT. 
Attorney  and  OUeut — ^DUbaxment  of  Attorney — 0<nvlction  of  Felony. 

1.  The  effect  of  a  conviction  of  felony  as  a  ground  for  disbarring 
an  attorney  is  not  annulled  by  a  writ  of  error  and  9upenedea$,  (£x 
parte  Cohen,  570.) 

AUTHOBIT7« 

See  Banks  and  Banking,  4. 

See  Justices  of  the  Peace,  1. 

See  Municipal  Corporations,  2. 

See  Principal  and  Agent,  2-4,  6-8,  11. 

See    Searches  and  Seizures,  2,  3. 

BANKS  AND  BANKING. 

Banks  and  Banking— Fnnctionfl  and  Dealinga— Relation  With  Depodr 
toxs. 

1.  If  money  is  left  with  a  bank  to  be  loaned,  the  bank  is  an  agent, 
and  not  a  debtor  to  the  depositor,  and  if  the  bank  lends  the  money 
in  good  faith  and  exercises  due  care,  it  is  not  liable  in  case  of  a  loss. 
(Chapman  v.  First  Nat.  Bank,  492.) 

Bank!  and  Banking — ^FnnctionB  and  Dealings— Relation  With  Deposi- 
tors. 

2.  Where  a  bank  depositor  requests  that  a  loan  be  effected  of 
money  already  on  deposit,  the  honoring  of  a  memorandum  cheek  bear- 
ing the  name  of  the  depositor,  as  signed  by  the  bank  president,  makes 
the  act  of  the  president  in  withdrawing  the  money  the  act  of  the 
bank  itself.     (Chapman  v.  I^rst  Nat.  B&nk,  492.) 

Banks  and  Banking — ^Functions  and  Dealings — ^Deposits — ^InstmctlQiis 
by  Depositor. 

3.  The  declaration  of  a  depositor  to  the  bank  president  that  he 
would  not  need  all  the  money  in  the  bank,  and  if  the  president  would 
loan  it  he  wanted  him  to  do  so,  did  not  authorize  the  president  to  sign 
to  a  memorandum  check  the  name  of  the  depositor  and  contemporane- 
ously appropriate .  the  money  to  his  own  private  use.  (Chapman  v. 
First  Nat.  Bank,  492.) 

Banks  and  Banking— ^Authority  of  OflLcers— Batiflcatlon. 

4.  The  act  of  a  bank  president  in  appropriating  to  his  private  use 
money  which  a  depositor  has  authorized  him  to  Kmn  is  not  ratified, 
where  the  essential  facts  are  not  made  known  to  the  depositor.  (Chap- 
man V.  First  Nat.  Bank,  492.) 

Banks  and  Banking— Deposits — ^Erldence— Weight  and  Sufficiency. 

5.  In  an  action  against  a  bank  to  recover  the  amount  of  plaintiff's 
claim  against  a  traction  company  out  of  proceeds  of  sale  of  the  prop- 
erty of  the  company  alleged  to  have  been  deposited  in  the  bank  for 
the  benefit  of  the  company's  creditors,  evidence  held  not  to  show  that 
the  bank  knew  anything  of  the  proposed  liquidation  of  the  traction 
company  till  after  the  sale,  or  that  any  agreement  was  made  or 
attempted  to  be  made  to  bind  the  bank  to  pay  the  creditors  of  the 
traction  company  on  the  bank's  acceptance  of  notes  of  the  purchasers 
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and  the  issuanee  of  a  eaahier's  eheek  for  the  amount  which  was  left 
in  the  custody  of  the  bank.     (Seaman  ▼.  Muir,  583.) 

Baaka  and  Banking— Depoaits — ^Natnra  of  Bigkts. 

6.  Where  a  traction  company  has  sold  its  property  and  deposited 
the  proceeds  in  a  bank,  the  bank  becomes  a  debtor  to  the  company, 
and  the  creditors  of  the  company  have  no  title  to  or  interest  in  the 
debt  of  the  bank  to  the  traction  company,  except  by  yirtue  of  attach- 
ment or  execution.     (Seaman  v.  Muir,  583.) 

BnX  OF  EXCBPTIONS, 

See  Exceptions,  Bill  of. 

« 

BILLS  AND  NOTES. 

Bills  and  Kotea— IndonmniMit — "Negotiated.'' 

1.  Where,  after  sale  of  a  traction  company's  property,  the  pur- 
chasers deposited  notes  for  the  price  with  a  bank  and  a  cashier's  check 
was  issued  payable  to  the  secretary  of  the  traction  company  by  whom 
it  was  indorsed  to  a  trustee,  who  indorsed  it  in  blank  and  left  it  in 
the  custody  of  the  bank  with  the  notes,  the  cashier's  check  was  not 
negotiated  within  Section  5863,  L.  O.  L.,  providing  that  an  instru- 
ment is  negotiated  when  it  is  transferred  from  one  person  to  another 
in  such  manner  as  to  constitute  the  transferee  the  holder  thereof,  and, 
if  payable  to  order,  it  is  negotiated  by  the  indorsement  of  the  holder, 
eompleted  by  delivery.     (Seaman  v.  Muir,  583.) 

BONDa 

See  Injunction,  4-7. 

See  Sheriffs  and  Constables,  1,  2. 

BBANDa 

See  Larceny,  1-4. 

BTJBBBN  OF  PBOOF. 
See  Landlord  and  Tenant,  4. 

OANOELLATION  OF  INSTBX7MENT8. 

Cancellation  0f  Imrtramants— Bi^t  to  Ballef— Oonditiona  Frecadent 
— Bestoratioa  of  Consideration. 

1.  While  a  person  seeking  the  remedy  of  cancellation  must  do 
equity,  and  as  a  general  rule  the  parties  must  be  placed  in  statu  quo, 
yet,  if  the  act  of  the  fraudulent  party  renders  restoration  of  the 
consideration  impossible,  the  equitable  remedy  will  not  be  defeated. 

(Davis  V.  Mitchell,  165.) 

Cancellation   of  Instnunents — C<»idltlon   Precedent — Consideration — 
Bestoration — Sufficiency  of  Offer. 

2.  An  offer  to  restore  the  consideration  precedent  to  a  suit  to 
rescind  need  not  be  a  technical  tender  such  as  would  be  required  as 
a  condition  precedent  to  an  action  at  law.  In  the  case  at  bar  a 
proper  offer  was  made  before  the  suit  was  commenced.  (Davis  ▼. 
Mitchell,  165.) 
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Cancellatloa  of  Iiurtnimaite — Salat  —  B«m«d3r  at  Law — Bemediea  of 
Pnrchasen — ^Nature  and  Fonn— Law  or  Equity. 

3;  For  fraud  in  indneing  the  purchase  of  a  barber-shop,  the  person 
aggrieved  has  a  remedy  at  law  for  the  recovery  of  the  consideration 
paid,  treating  the  transactions  as  rescinded,  or  in  equity  to  cancel  the 
bill  of  sale.     (Koehler  v.  Dennison,  362.) 

OABBEBBS. 
Carriers — Carriage  of  Goods— Actions  for  Loes  or  Injury— Bridenoei 

1.  In  an  action  for  negligence  in  an  interstate  shipment  of  hops, 
where  the  shipper  seeks  to  recover  an  amoujit  in  excess  of  the  de- 
clared value  as  stated  in  the  bill  of  lading,  the  carrier  is  entitled  to 
show  that  it  had  filed  the  schedule  of  its  rates,  rules  and  regulations 
with  the  Interstate  Commerce  Commission,  that  they  were  approved 
by  the  Commission,  and  published  and  kept  posted  as  required  by  the 
Interstate  Commerce  Act,  and  that  they  provided  different  rates  for 
a  limited  and  unlimited  liability.  (ZoUer  Hop  Co.  y.  Southern  Pac. 
Co.,  262.) 

Carrlera — ^Begolations— Interstate  Shiiments-^Chargeo. 

2.  The  government  having  assumed  exclusive  authority  over  in 
terstate  commerce,  and  invested  the  Interstate  Commerce  Commission 
with  power  to  control  rates,  rules  and  regulations  affecting  the  car- 
riage of  property  in  trade  from  state  to  state,  the  Commission's 
approval  of  rates,  rules  and  regulations  published  by  a  carrier  is  con- 
clusive as  between  the  shipper  and  carrier  in  an  action  for.  negligence 
in  an  interstate  shipment,  and  the  parties  could  not  lawfully  make 
any  contract  not  authorized  by  the  published  tariff.  (ZoUer  Hop  Co. 
V.  Southern  Pac.  Co.,  262.) 

Carriers— Regulations— Publication  of  Bcfaednlo— Notice  to  Shipper. 

3.  A  shipper  is  bound  to  know  the  contents  of  tariffs  published  by 
a  carrier  after  approval  by  the  Interstate  Commerce  Commission,  as 
required  by  the  Interstate  Commerce  Act,  and  cannot  plead  ignorance 
on  that  point.     (ZoUer  Hop  Co.  v.  Southern  Pac.  Co.,  262.) 

Carriers^-Carriage  of  CK)ods— Limitation  of  Uabaity— Validity. 

4.  Where  the  published  tariff  of  an  interstate  carrier  states  a 
different  rate  for  a  limited  liability  or  a  common  carrier's  liability, 
a  bill  of  lading  prescribing  a  limited  liability  in  accordance  with  tiie 
tariff  published  therefor,  the  issuance  of  such  bill  of  lading,  depend- 
ing upon  the  shipper's  statement  as  to  the  value  of  the  shipment,  is 
a  valid  contract.     (ZoUer  Hop  Co.  v.  Southern  Pac.  Co.,  262.) 

Carriers— Private  Csrriers— Liability. 

5.  A  private  carrier  of  goods  is  governed  by  the  law  appUcable  to 
ordinary  baUees.     (Sevier  v.  MitcheU,  483.) 

Carriers^-^arxlage  of  Ooods— Bemedles— Katore  and  Foim. 

6.  Where  a  tort  has  been  committed  with  respect  to  property  com- 
mitted to  a  private  carrier,  the  shipper  may  either  bring  an  action  for 
the  tort  or  waive  it  and  sue  for  a  breach  of  the  contract  of  bailment. 
(Sevier  v.  Mitchell,  483.) 
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CaxTien — Carriage  of  Qooda— Actions— Pleading. 

7.  A  complaint,  alleging  that  an  agreement  was  entered  into 
"whereby  the  defendant,  in  consideration  of  $12.50,  undertook  to  trans- 
port hogs,  and  that  he  would  furnish  a  safe  barge  and  deliver  the 
bogs  in  proper  condition,  but  failed  to  perform  his  agreement  in  that 
through  his  negligence  part  of  the  hogs  were  drowned,  does  not  under- 
take to  charge  the  defendant  as  an  insurer,  but  aa  a  bailee,  and  is 
sufficient.     (Sevier  v.  Mitchell,  483.) 

0A8E8  IK  THE  OBEOOK  BEPOBTS. 

Applied,  Approred,  Cited,  XMstingnished,  Followed  and  OYemiled  In 
tills  Voltime. 

See  Table  in  Front  of  this  Volume. 


See  Homicide,  2. 

CHABOIKO  JTJBT. 

Same  as  Instructions  to  Juries. 

CHABTEBS  OF  CITIES  COKSEDEBSD  IN  THIS  VOLUMBi 

Astoria — Carruthers  v.  Astoria,  505. 
Dalles  City— State  ex  rel.  v.  Dalles  City,  337. 
Marshfield — Lapp  v.  Marshileld,  573. 
Portland— Hochfeld  v.  Portland,  190. 
Bainier— Clatekanie  State  Bank  v.  Bainier,  243, 

CITIES. 

See  Municipal  Corporations. 

CITT  CHABTEBS» 

See  Charters  of  Cities. 

CITT  OBBIKAKCES. 

See  Municipal  Corporations. 

CLAIMS. 

See  Executors  and  Administrators,  1« 

CODE  CITATIONa 
See  Table  in  Front  of  this  Volume. 

COLLATEBAIi  ATTACK. 

See  Eminent  Domain^  1. 

COMMEBCE. 

Commerce — Subject  of  Begnlations— Interstate  Shipment. 

1.  An  action  against  a  carrier  for  negligence  in  the  shipment  of 
hops  from  Oregon  to  Pennsylvania  is  governed  by  the  Interstate 
Commerce  Act  (Act  Feb.  i,  1887,  e.  104,  24  Stat.  379  [U.  B,  Comp. 
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Stats.  1913,  §  8563  et  seq.])  and  tlie  eoBstraetion  thereof  by  th» 
dupreme  Court  of  the  United  States.  (ZoUer  Hop  Co.  v.  Sonthem. 
Pae.  Co.,  262.) 

OOMFIAINT. 

See  Pleading. 

OON0LU8IOK& 

See  Pleading,  2-4. 

OONDinOKB  FBEOEDENT. 

See  Sales,  7,  8. 
See  BeleasOj^l. 

OONFBSSIONB. 

See  Cximinid  Law,  7. 

OOKSEDE&ATION. 

See  Sales,  2,  4. 

Gee  Cancellation  of  Instruments,  1,  •£. 

OONSTITUnONAI.  lAW. 

Cknustitatloiial  Law— Municipal  OorKK>ratlons--01>ligatlon  of  Ctontncte 
— ^Municipal  Axsesnneiit  for  Zmproveiiieiit. 

1.  That  premises  had  been  assessed  for  an  elevated  roadway  under 
a  charter  provision  that  the  property  was  thereafter  to  be  exempt 
from  special  taxes  on  account  of  the  maintenance  of  a  street  in  th» 
future,  did  not  constitute  a  violation  of  any  contracts  with  the  prop- 
erty holder  exempting  him  from  liability  by  reason  of  an  assess- 
ment for  an  additional  improvement  under  an  amended  charter. 
(Hochfeld  v.  Portland,  190.) 


Constitutional  Law — States— PriTfleges  and  Immunitiea  of  OitAsi 
Suit  Against  SUte. 

2.  Laws  of  1913,  Chapter  346,  giving  leave  to  a  person  named  to 
institute  suit  against  the  state  to  determine  the  interest  of  the  state 
in  certain  lands,  grants  a  privilege  not  granted  to  any  other  citizen, 
in  violation  of  Article  I,  Section  20,  of  the  Constitu^on,  forbidding- 
any  law  granting  to  any  eitisen  privileges  or  immunities  which,  upon, 
the  same  terms,  shall  not  belong  to  all  citizens.  (Altschul  v.  State,. 
591.) 


Oonstitatlonal  Laws— Repeal  of  Oozistitatloiial  Provisions— Implied. 
BepoaL 

3.    Bepeals  of   constitutional   provisions  by  implication   are   not 
favored.     (In  re  McCormiek's  Estate,  608.) 

See  Indictment,  1. 

OONSTIT0nOK  OF  OBEOOH. 

dted  and  Oonstmod. 

See  Table  in  Front  of  this  Yolume. 

OOKSTBUOnON. 
6ee  Pleading^  L 
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OONnKUANOE. 

Continnance— Discoretlon  of  Oonrt 

1.  The  matter  of  continuance  of  the  trial  is  within  the  sound  dis- 
cretion of  the  trial  court.     (Harrison  v.  Pacific  By.  &  Nav.  Co.,  553.) 

Continuance — Gro«ind»— Absence  of  Evidence. 

2.  The  refusal  of  a  continuance,  asked  by  the  defendant  to  obtain 
exemplifications  of  the  probate  records  of  an  adjoining  county,  to 
establish  the  authority  for  execution  of  an  administrator's  deeds  of 
tide-lands,  which  were  offered  in  evidence,  was  not  an  abuse  of  dis- 
cretion, where  there  was  no  dispute  at  the  trial  .about  defendant's 
ownership  of  the  tide-lands;  the  question  involved  beins  t>ne  of  law 
as  to  plaintiff's  rights  as  owner  of  the  adjoining  upland.  (Hanison 
T.  Pacific  Ry.  &  Nav.  Co.,  553.) 

Bee  Criminal  Law,  1,  2. 

CONTRACTS. 

Contraeta— Validity— Fraod— Elements— DUigenee. 

1.  When  a  person,  to  defraud  another,  makes  false  representations 
as  to  material  facts,  and  the  person  to  whom  they  are  made  believes 
them  and  is  induced  to  enter  into  a  contract  to  his  injury,  the  person 
making  the  representations  cannot  defeat  a  suit  to  rescind  tl^e  con- 
tract by  showing  that  the  person  defrauded  could  have  ascertained 
that  such  representations  were  false  by  the  exercise  of  diligence,  and 
eonsidering  the  fraudulent  statements  made  by  defendants,  plaintiffs 
are  entitled  to  a  rescission  of  the  contract  for  exchange.  (Davis  v. 
Mitchell,  165.) 

Contract*— Validity— ^Fraod. 

2.  The  court  takes  cognizance  of  two  kinds  of  fraud:  Fraud  in  the 
consideration,  and  fraud  in  the  execution  of  the  instrument;  the  latter 
going  to  the  question  whether  the  instrument  ever  had  any  legal  exist- 
ence, as  if  the  instrument  was  misread  to  the  signer,  then  as  signed 
it  never  became  the  agreement  of  the  parties.     (Turner  v.  Bray,  334.) 

Contracts— Conatmction— (General  Bules. 

3.  Under  Section  715,  L.  O.  L.,  providing  that  the  office  of  the 
court  is  simply  to  ascertain  and  declare  what  is,  in  terms  or  sub- 
stance, contained  in  a  contract,  not  to  insert  what  has  been  omitted 
or  to  omit  what  has  been  inserted,  and  where  there  are  several  provi- 
sions such  construction  is,  if  possible,  to  be  adopted  as  will  give  effect 
to  all,  where  a  modification  of  a  contract  for  the  clearing  of  land 
within  a  certain  time,  agreed  to  by  the  surety  of  the  contractor,  pro- 
vides for  an  extension  of  time  for  doing  the  work  in  case  the  con- 
tractor is  unable,  by  diligent  effort,  to  procure  two  donkey-engines, 
the  surety,  to  maintain  the  defense  that  the  contractor  is  entitled  to 
an  extension,  must  show  performance  of  condition.  (Neilson  ▼. 
Masters,  463.) 

See  Constitutional  Law,  2. 
See  Husband  and  Wife,  2. 
See  Joint  Adventures,  1. 
See  limitation  of  Actions,  1,  2, 
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See  Logs  and  Logging,  7. 

See  Municipal  Corporations,  13. 

See  Reformation  of  Inetniments,  1,  & 

See  Sales,  1-3. 

See  Vendors  and  Purchasers,  3. 

OOKTBIBUnON. 

0<mtril>iitlon-^olnt  Tort-f  MsorB— Negligence. 

1.  Where  a  personal  injury  was  not  caused  intentionally,  a  right 
of  contribution  exists  between  the  persons  whose  negligence  caused 
the  injury.     (Furbeck  v.  I.  Gevurtz  &  Son,  12.) 

OOimtlBnTOBT  NEOUOEKOB. 

See  Negligence,  3. 

See  Street  Railroads,  1,  2. 

0ONVEB8I0N. 

See  Warehousemen,  1. 

OOSPOBATION& 

Oorporationa — ^BepreeentatiOBs  by  Agents— Notioe  to  Agent 

1.  While  a  principal  is  bound  by  knowledge  of  the  agent  acquired 
while  acting  for  his  principal  within  the  scope  of  his  authority,  a 
grain  company  is  charged  with  its  president's  notice  of  a  lien  on 
grain,  acquired  independently  of  the  company's  business,  only  if  snch 
knowledge  was  present  in  his  mind  while  transacting  the  company's 
business  or  was  communicated  to  him  under  such  circumstances  as  to 
lead  a  reasonable  person  to  conclude  that  it  must  have  been  present 
in  his  mind  when  transacting  the  company's  business.  (Oliver  ▼• 
Grande  Ronde  Grain  Co.,  46.) 

Oorporations— Offlcen— lilalilllty  for  Corporate  Acte. 

2.  A  director  of  a  corporation  is  not  liable  for  any  tort  of  other 
subordinate  agents  in  which  he  did  not  participate.  (Pelton  ▼.  Gold 
Hill  Canal  Co.,  353.) 

Corporations — Offlcere— Actione — ^Bvldence. 

3.  In  an  action  against  a  corporation  and  its  directors  for  the  eon- 
version  of  grain  deposited  in  its  warehouse,  evidence  held  not  to  con- 
nect the  directors  with  the  conversion  of  the  property.  (Pelton  ▼• 
Gold  Hill  Canal  Co.,  353.) 

Corporatlone — Offlcers — ^Actlonfl — ^Byidence. 

4.  In  an  action  against  a  corporation  and  its  directors  for  the 
conversion  of  grain,  evidence  heJ4  insufficient  to  show  that  the  di- 
rectors knew  that  the  corporation  was  insolvent  at  the  time  the  grain 
was  received  for  storage.     (Pelton  v.  Gold  Hill  Canal  Co.,  35^.) 


CorporationB — Offlcen — ^Bemediee — Nature  and  Form. 

5.  Where,  after  the  insolvency  of  a  corporation  became  apparent, 
and  the  directors  knew  of  the  conversion  of  wheat  in  its  storehouse, 
they  procured  a  decree  of  foreclosure  against  the  company,  and  bid 
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the  property  in  for  their  own  benefit  at  less  than  its  real  valne,  the 
owner  of  wheajt  converted  has  no  remedy  at  law  directly  aj^inst  the 
directors,  but  must  proceed  against  them  by  suit  in  equitj^  after  liqui- 
dating his  claim  by  an  action  at  law  against  the  corporation.  (Pelton 
V.  Gold  Hill  Canal  Co.,  353.) 

COSTS. 

Costs— Appellate  Court— Printixig  Abstract. 

1.  Under  Section  566,  L.  O.  L.,  providing  that  a  party  entitled  to 
costs  shall  also  be  allowed  for  all  necessary  disbursements,  where  the 
bill  of  exceptions  is  merely  a  verhatim  report  of  everything  spoken  at 
the  hearing,  without  classification  or  segregation  of  the  errors  of  law 
suggested,  the  expense  of  printing  matter  in  the  abstract  relating  to 
questions  of  law,  other  than  the  correctness  of  the  direction  of  ver- 
dict for  plaintijff,  was  not  a  necessary  disbursement.  (Smith  v. 
Kinney,  514.) 

« 

Costs— Appellate  Court— Printing  Abstract. 

2.  An  objection  to  the  allowance  of  the  costs  of  printing  the  as- 
signments of  error  in  an  abstract  will  be  overruled,  where  one  of  the 
assignments  is  that  the  court  erred  in  directing  a  verdict,  which,  in 
the  state  of  record,  was  a  proper  specification  of  error.  (Smith  v* 
Kinney,  514.) 

COT7BT8. 
Courts— Conenrrent  Jurisdiction — Statutory  ProTisions. 

1.  Under  Judiciary  Act  of  September  24,  1789,  Chapter  20  (1  Stat. 
76,  §  9),  giving  state  and  federal  courts  concurrent  jurisdiction  of 
causes  of  action  in  admiralty,  where  only  a  common-law  remedy  in 
personam  is  sought,  the  right  of  plaintiffs  to  select  the  forum  cannot 
prevent  the  defendant  from  setting  up  in  the  state  court  the  defense 
of  nonliability,  in  that  the  loss  complained  of  arose  from  the  dangers 
of  navigation  of  a  navigable  stream.     (Sevier  v.  Mitchell,  483.) 

Courts— Federal  Courts — ^Seyiew  of  Proceedings— Effect  of  Transfer 
of  Cause. 

2.  A  judgment  of  conviction  of  a  felony  by  a  federal  District 
Court,  affirmed  by  the  Circuit  Court  of  Appeals,  continues  in  force, 
notwithstanding  a  writ  of  certiorari  firom  the  United  States  Supreme 
Court,  until  reversed,  which  is  done  only  when  errors  are  found  in 
the  record  upon  whdoh  it  rests  and  where  committed  previously  to  its 
rendition.     (Ex  parte  Cohen,  570.) 

Courte— ''JuxlsdlctloiL'* 

3.  "Jurisdiction"  as  applied  to  courts  is  power  to  hear  and  deter- 
mine issues  of  laws  knd  fact,  which  means  authority  to  perform  any 
judicial  function.     (In  re  McCormick's  Bstate,  608.) 

See  Statutes,  1-4. 

CRIMINAL  LAW. 

Criminal  Law— Appeal— Discretion  of  Trial  Court— Conttnuaace. 

1.  The  granting  or  refusal  of  a  continuance  of  a  criminal  case 
rests  in  the  sound  discretion  of  the  trial  court,  and,  unless  the  deei- 
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Bion  is  manifestly  wrong  and  arbitrary,  inyoMng  an  abuss  of  sound 
discretion,  it  will  not  be  reversed  on  appeal.     (State  ▼.  Hosmer,  57.) 

Onmlnal  Law — Oontlnnaace — ^Discretion  of  Court, 

2.  Where  affidavits  for  a  continuance  on  the  gronnd  of  absence  of 
witness  state  the  belief  of  the  affiants  that  the  witness  can  be  pro- 
cured to  testify  at  a  subsequent  term,  but  fail  to  state  the  facts  on 
which  the  belief  is  based,  the  refusal  of  a  continuance  is  not  an  abuse 
of  the  trial  court's  discretion.     (State  ▼.  Hosmer,  57.) 

Criminal  Lav— Evidence — ^Ses  (Mstae. 

3.  In  a  prosecution  for  libel  consisting  of  the  publication  of  state- 
ments of  an  escaped  nun  relating  to  a  convent,  evidence  of  state- 
ments of  the  nun,  showing  that  her  action  in  entering  the  convent 
was  voluntary,  was  inadmissible  as  part  of  the  reM  gestae,  (State  ▼. 
Hosmer,  57.) 

Criminal  Law — ^Svldeiice — Competency. 

4.  It  does  not  affect  the. admissibility  of  letters  and  documents  to 
show  that  they  were  taken  from  the  person  of  the  defendant  at  the 
time  of  his  arrest.     (State  v.  Wilkins,  77.) 

Criminal  Law^-Syldance--Declaratlons  by  Accused. 

5.  In  a  prosecution  for  murder,  where  it  was  shown  that  accused 
had  written  a  letter  declaring  an  alibi  in  his  favor,  the  admission  in 
evidence  of  a  newspaper  containing  an  account  of  the  crime,  and 
charging  accused  at  least  by  implication  with  its  commission,  in  con- 
nection with  statements  of  accused  made  when  confronted  with  the 
newspaper  charge  that  he  had  gone  to  the  scene  of  the  homicide  and 
awaited  the  return  of  decedent,  whom  he  accosted,  seeking  informa- 
tion about  his  wife,  that  the  decedent  immediately  assaulted  him, 
and  in  the  mSlSe  which  ensued  he  knocked  decedent  down  and  ran 
away,  was  not  error,  in  view  of  Section  727,  L.  O.  L.,  providing  that 
evidence  may  be  given  of  a  declaration  or  act  of  another  in  the  pres- 
ence and  within  the  observation  of  a  party,  and  of  his  conduct  in 
relation  thereto.     (State  v.  Wilkins,  77.) 

Criminal  Law— Brtdanc^— Opinion  BrtdaneSL 

6.  In  a  prosecution  for  murder,  testimony  of  one  of  the  first  per- 
sons to  discover  the  body  of  decedent  that  he  was  lying  nearly  on 
his  face,  that  it  seemed  he  had  been  lying  on  his  face,  but  thev  had 
turned  over  his  head,  and  it  threw  his  body  in  a  sort  of  twiat,  u  not 
objectionable  as  a  conclusion  of  the  witness.     (State  v.  Wilkins,  77.) 

Criminal  Law — ^Trlal— InatnictionB — Effect  of  Conf anionB. 

7.  Under  section  1537,  L.  O.  L.,  a  confession  of  defendant  is  not 
sufficient  to  warrant  his  conviction  without  some  other  proof  that  the 
crime  has  been  committed,  the  refusal  of  instructions  that  the  state 
must  prove  its  charge  by  evidence  sufficient  to  convince  the  jury 
beyond  a  reasonable  doubt  of  the  killing,  independent  of  any  admis- 
sion or  declaration  of  defendant,  was  not  error.  (State  v.  Wilkins, 
77.) 

Orimlnal  Lftw— Trial— Reception  of  Bvldenc*— Bitoppel  to  Object. 

8.  Where  defendant  objects  to  the  adnftiaaion  of  lett^  on  the 
^ound  that  they  were  written  by  his  wife,  he  la  not  in  a  position  to 
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object  to  the  testimony  of  an  expert  that  the  handwriting  of  both  of 
them  was  here.     (State  v.  Wilkins,  77.) 

Oriminal  Law — Trial — ^iBstmctioiia — ^Effect  of  Eyidenca. 

d.  In  a  prosecution  for  murder,  an  instruction  that,  if  the  de< 
fendant  had  made  false  declarations  that  he  was  in  his  hotel  at  all 
times  after  8  o'clock  on  the  night  of  the  homicide,  the  jury  might 
take  that  into  consideration  in  determining  whether  defendant  was 
guilty,  which,  in  connection  with  other  instructions,  simply  author- 
ized the  jury  to  take  the  circumstance  into  consideration  with  all  the 
other  testimony,  was  not  error.     (State  v.  Wilkins,  77.) 

Criminal   Law — ^Appeal — Disposition  of  Cause — Execution  of  Judg- 
ment. 

10.  Under  Section  1598,  L.  O.  L.,  providing  that  the  warrant  shall 
appoint  a  day  on  which  judgment  is  to  be  executed  not  less  than  30 
days  nor  more  than  60  days  from  the  time  of  judgment,  any  error  in 
appointing  a  date  more  than  60  days  after  judgment  wUl  not  author- 
ize a  new  trial,  and,  the  execution  having  been  suspended  by  certifi- 
cate of  probable  cause,  the  Supreme  Court  will  examine  the  judgment 
and  remit  the  cause  to  the  Circuit  Court  for  the  appointment  of  a  new 
date  for  execution.     (State  v.  Wilkins,  77.) 

Criminal  Law^-Appeal— Beview— Qnestiomi  of  Fact. 

11.  A  motion  for  an  instructed  verdict  is  equivalent  to  a  demurrer 
to  the  evidence,  and  a  review  thereof  is  governed  by  the  rules  appli- 
cable to  a  motion  for  nonsuit.     (State  v.  Pender,  94.) 

Criminal  Law— Demonstratiye  Evidence— Admiasibllity. 

12.  In  a  prosecution  for  murder,  a  revolver  with  which  the  evidence 
tended  to  show  the  crime  was  committed,  a  claw-hammer,  bearing 
marks  of  having  been  used  on  a  trunk  where  the  revolver  was  found, 
the  trunk,  and  a  package  and  newspaper,  which  the  evidence  tended 
to  show  were  taken  to  the  place  of  the  murder  just  before  it  occurred, 
were  properly  admitted  in  evidence.     (State  v.  Pender,  94.) 

Criminal  Law — BeTlew— Discretion  of  Trial  Court— Refusal  of  Kew 
Trial 

13.  Section  1626,  L.  O.  L.,  providing  that,  after  hearing  an  appeal, 
the  Supreme  Court  must  give  judgment  without  regard  to  the  decision 
of  questions  which  were  in  the  discretion  of  the  court  below,  the 
Supreme  Court  cannot  review  the  refusal  of  a  new  trial.  (State  v. 
Pender,  94.) 

Criminal  Law— Appeal— Decisions— Renew— Denial  of  New  TriaL 

14.  Section  548,  L.  O.  L.,  as  amended  in  1907  (Laws  1907,  p.  313, 
S  6),  allowing  an  appeal  from  an  order  setting  aside  a  judgment  and 
granting  a  new  trial,  does  not  make  an  order  denying  a  new  trial 
appealable,  and  does  not  apply  to  criminal  actions.  (State  v.  Pender, 
94.) 

Criminal  Law^— Appeal — ^Harmless  Error — ^Admission  of  Evidence. 

15.  Under  Section  1626,  L.  O.  L.,  requiring  the  Supreme  Court  to 
disregard  technical  errors,  defects,  and  exceptions,  which  do  not  affect 
the  substantial  rights  of  parties,  where  the  testimony  of  a  witness 
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was  nearly  all  immaterial^  and  the  material  facts  were  testified  to  by 
other  witnesseB  or  were  not  disputed,  the  admission  of  impeaching 
evidence  to  the  effect  that  she  was  not  married  to  the  defendant  at 
the  time  she  testified  she  was  is  not  ground  for  reversaL  (State  ▼• 
Pender,  94.) 

Criminal  Law~TrUl— Bamarka  of  OouBaeL 

16.  In  a  prosecution  for  homicide,  remarks  of  the  district  attorney 
that  a  witness  for  defendant  owed  his  job  to  one  of  the  attorneys 
for  defendant,  and  that  he  had  gone  to  Portland  with  the  attorney 
and  another  of  the  attorney's  clients:  that  he  just  kept  out  of  the 
penitentiary  to  do  a  little  experimenting,  though  improper,  were  not 
grounds  for  reversal,  since  they  did  not  state  material  facta  tending  U> 
show  the  guilt  of  defendant.     (Btate  v.  Pender,  94.) 

Ortminal  Law— Preliminary  AllidaTlt — Sulllciency. 

17.  Under  Section  829,  L.  O.  L.,  requiring  a  witness  in  all  affidavits, 
to  speak  in  the  first  person,  an  affidavit  by  V.  charging  that  he  has 
missed  cattle,  that  S.  has  now  beef  in  his  or  his  family's  possession, 
and  that  "I,  V.,  believe  his  animals"  have  been  butchered  and  the 
beef,  etc.,  may  be  found  on  the  premises  of  8.,  does  not  state  any 
offense  known  to  the  law.     (Smith  v.  McDuffee,  276.) 

Criminal  Law— Trial — Conduct  In  OeneraL 

18.  Statements  of  the  prosecuting  attorney  as  to  the  efforts  made* 
by  the  state  to  procure  the  attendance  of  a  witness,  and  the  offering- 
of  evidence  of  a  brother  of  defendant  that  the  witness  in  question 
had  gone  from  his  home  with  his  wife,  and  that  he  did  not  know 
where  his  wife  was,  all  of  which  were  stricken  out  on  motion  of  the- 
defendant,  are  not  grounds  for  reversal.     (State  v.  Torbet,  402w) 

Criminal  Law— Appeal — ^Prejudice. 

19.  Testimony  of  a  sheriff  as  to  his  attempt  to  subpoena  a  witness,, 
and  that  he  made  a  return  that  he  could  not  find  the  witness,  which 
was  ruled  out,  is  not  ground  for  reversal.     (State  v.  Torbet,  4Q2.) 

Criminal  Law  —  Harmless  Error — Cross-sxsmlnatlon — Dsfendaat  In. 
Criminal  Case. 

20.  Questions,  on  cross-examination  of  defendant  in  a  criminal  case^ 
as  to  whether  he  had  signed  a  statement,  which  were  not  answered, 
are  not  ground  for  reversal.     (State  v.  Torbet,  402.) 

Criminal  Law— Trial— Beceiption  of  Eyidence — ^Motions  to  Strike  Oat. 

21.  A  motion  to  strike  out  evidence  as  incompetent,  irrelevant  and. 
immateriid,  and  not  proper  cross-examination,  where  several  of  the 
questions  were  not  objected  to,  was  properly  overruled.     (State  v. 
Torbet,  402.) 

Criminal  Law— Trial — ^Baception  of  Evidence. 

22.  Th^  calling  of  defendant's  brother  as  a  witness,  to  show  th^- 
efforts  made  by  the  state  to  procure  the  attendance  of  another  wit 
ness,  was  not  prejudicial  to  defendant,  where  the  testimony  given  was 
stricken  out.     (State  v.  Torbet,  402.) 

Criminal  Law— Appeal- Harmless  Error— Admlsiion  of  Erldenos. 

23.  While  prejudice  is  presumed  where  error  appears,  unless  tho- 
reeord  affirmatively  shows  the  contrary,  yet,  where  it  affirmatiTely 
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appears  that  defendant  was  properly  eonyieted  of  aaeattlt  with  intent 
to  rape,  the  judgment  will  be  affirmed,  notwithstanding  the  erroneous 
admission  of  testimony  that  the  prosecuting  witness,  when  complain- 
ing of  the  ill  treatment  she  had  received,  named  the  defendant  as  the 
guilty  person.     (State  v.  Whitman,  415.) 

CBOSS-EXAMINATION. 

See  Appeal  and  Error,  1. 
See  Criminal  Law,  20. 
6ee  Witnesses,  1,  2,  5. 

daUjES  oitt,  ohabtes  of. 

State  ez  rel.  t.  DaUes  City,  337. 

DAMAOSS. 

See  Fraud,  15. 

8ee  Injunction,  5-7. 

See  Municipal  Corporations,  8. 

See  Vendor  and  Purchaser,  3. 

DE0IiARATION& 

See  Criminal  Law,  6. 
See  Evidence,  G. 

DEDIOATIOH. 
Dedlcatton— Nature  and  Beqnisltes— Bzpreai  Grant 

1.  An  article  of  dedication  dedicating  to  public  use  the  streets; 
alleys,  avenues  and  boulevards  in  an  attached  plat,  which  also  shows 
a  block  marked  by  the  words  "Park  Beserved/'  does  not  include  the 
park  within  the  terms  ''streets,  alleys,  avenues  and  boulevards.'* 
(Eugene  v.  Lowell,  237.) 

^Dedication— Katare  and  Bequhrite*— FUlng  Plat^'^Besenre." 

2.  The  filing  of  a  plat  showing  blocks,  streets,  alleys,  avenues  and 
boulevards,  with  one  block  also  marked  "Park  Beserved,"  does  not, 
under  the  rule  requiring  the  intention  of  the  party  to  be  given  effect, 
constitute  a  dedication  of  such  block  as  a  park,  the  word  "reserved'* 
meaning  kept  or  set  aside  for  future  use,  kept  back.  (Eugene  v. 
Lowell,  237.) 

I>edlcation— Nature  and  Beqnisltee— Acta  In  PaJs— -Pleading. 

3.  Where  the  complaint  alleges  that  defendant's  predecessors  dedi- 
cated the  premises  in  dispute,  the  plaintiff  is  entitled  to  show  such  & 
dedication  by  acts  in  pais  independent  of  any  deed.  (Eugene  ▼- 
LoweU,  237.) 

Dedication— Brldence— Admissibility. 

4.  On  an  issue  as  to  the  dedication  of  a  park,  testimony  that  the 
ground  was  inclosed  by  the  owners,  devoted  to  private  purposes,  and 
conveyed  to  other  private  owners  oy  deed,  that  they  paid  taxes  on 
the  land,  and  after  the  land  was  included  within  the  eity  limits,  14 
years  after  it  was  platted,  the  defendant  paid  street  assessments,  and 
at  the  behest  of  the  city  laid  a  sidewalk  along  the  street  upon  which 
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the  property  abutted,  was  admiBsible,  not  as  supporting  a  plea  of 
equitable  estoppel,  but  as  showing  that  there  was  no  intention  to 
dedicate  a  park.     (Eugene  v.  Lowell,  237.) 

Dedication — Eyldence — Snlllcieiicy. 

5.  On  an  issue  as  to  the  dedication  of  property  as  a  park,  evidence 
held  to  sustain  the  conclusion  that  there  was  no  dedication  in  pais. 
(£?ugene  v.  Lowell,  237.) 

Dedlcatlon^Natiire  and  Beqnlaltes. 

6.  Dedication  is  an  appropriation  of  land  to  a  public  use  by  the 
owner,  and  accepted  for  such  use  by  or  on  behalf  of  the  public,  and 
may  be  express,  by  deed  or  explicit  oral  or  written  declaration,  or 
some  other  explicit  manifestation  of  purpose,  or  it  may  be  implied  by 
some  act  or  course  of  conduct  from  which  a  reasonable  inference  of 
the  intent  may  be  drawn,  or  which  is  inconsistent  with  any  other 
theory.     (Harris  v.  St.  Helens,  377.) 

Dedlcatlonr— Acceptances — Exprese  or  Implied  Acceptance. 

7.  Except  where  a  municipality  may  not  have  charter  powers  to 
accept  a  dedication,  an  acceptance  by  its  duly  authorized  officers  may 
be  express,  by  deed,  or  other  matter  of  record,  or,  unless  prohibited 
by  a  statute  or  ordinance,  the  acceptance  may  be  implied  from  acts 
showing  that  the  municipality  has  assumed  control  and  possession  of 
the  property.     (Harris  v.  Bt.  Helens,  377.) 

Dedication— BeQulsltas— Intention. 

8.  To  constitute  a  dedication,  the  owner  must  Intend  to  devote  hia 
property  to  a  public  use,  and  this  intention  must  be  dearly  and  un- 
equivocally manifested  by  his  acts.     (Harris  v.  St.  Helens,  377.) 

Dedication— Beqnieltes—FUlmg  Plat. 

9.  The  filing  for  record  of  a  plat  of  land  divided  into  lots  and 
blocks  with  a  strip  allowing  the  river  front  marked  "Strand,  Beserved 
for  Wharves,"  does  not  constitute  a  dedication  of  the  land  so  marked. 

(Harris  v.  St.  Jielens,  377.) 

Dedication— Bequlsltee— Filing  Plat^^'Reeerred.'* 

10.  Under  Section  718,  L.  O.  L.,  providing  that  the  terms  of  a  writ- 
ing are  presumed  prima  facie  to  have  been  used  in  their  primary  and 
general  acceptation,  where  a  plat  filing  for  record  has  a  strip  marked 
"Beserved  for  Wharves,"  the  word  "Beserved"  means  kept  for  future 
use;  retained;  kept  back.     (Harris  v.  St.  Helens,  877.) 

Dedication— Title  of  Dedicator— Batiflcatlon. 

11.  A  dedication  is  void  which  is  made  before  the  dedicator  ac- 
quires title  to  the  property,  unless  he  ratifies  it  after  acquiring  title. 
(Chase  v.  Oregon  City,  527.) 

Dedlcationp-nActs  Ckmstitatlng— Reference  to  Mh>. 

12.  Where  the  owners  ef  a  town  plat  sold  lots  by  reference  to  a 
map  which  showed  certain  lots  as  extending  to  the  edge  of  a  bluff, 
while  between  the  adjoining  blocks  and  the  bluff  was  left  a  strip 
dedicated  as  a  promenade,  and  an  attempted  dedication  by  a  former 
claimant  of  the  land,  who  prepared  the  map,  named  a  minimum,  but 
not  a  maximum,  si^e  of  lots,  the  lots  first  mentioned  extended  to  the 
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bluff;  and,  though  a  more  accurate  sarvey,  to  which  no  reference  was 
made  in  the  conveyances,  showed  that  with  the  lots  in  qnestion  of  the 
same  size  as  the  adjoining  lots,  a  space  would  be  left  between  them 
and  the  bluff,  such  space  was  not  dedicated  to  the  public.  (Chase  ▼. 
Oregon  City,  527.) 

Dedication— Acts  Coiutitatlng— Beference  to  Map. 

13.  Where  the  owners  of  a  town  plat  sold  lots  with  reference  to  a 
map,  which  showed  the  slope  of  a  bluff  and  a  strip  at  the  foot  of  the 
bluff  unmarked,  while  other  portions  were  marked  as  reserved  for 
private  use,  the  unmarked  strip  was  dedicated  as  a  street.  (Chase  y. 
Oregon  City,  527.) 


Deeds — Condition  Sabseqnent— Breadi — ^Be-entiy  by  Grantor. 

1.  Upon  re-entry  for  a  breach  of  a  condition  subsequent,  the 
grantor  becomes  seised  of  the  estate  that  he  had  at  the  making  of  the 
conditional  conveyance,  free  from  any  subsequent  lien  or  encumbrance. 
(Bay  City  Land  Co.  v.  Craig,  31.) 

Deeds — Condition  Subsequent — ^Breach — ^Be-entry  by  (Irantor. 

2.  When  a  grantor  re-enters,  or  brings  ejectment  for  breach  of 
condition  subsequent  and  recovers  the  estate,  it  revests  in  him,  free 
from  all  claim  of  the  grantee  for  outlays  or  improvements.  (Bay  City 
Land  Co.  v.  Craig,  31.) 

Deeds — Condition  Subsequent — Breach — ^Be-entry  by  Orantor. 

3.  Where  land  was  conveyed  upon  condition  that  the  grantee  erect 
and  operate  a  sawmill,  and  the  deed  was  entitled  to  record  and  was 
duly  recorded,  it  gives  notice  of  its  condition  to  a  creditor  of  the 
grantee,  and  where  there  was  a  breach  of  a  condition  subsequent 
before  action  commenced  by  the  creditor  against  the  grantee,  the 
grantor,  on  re-entry,  became  the  owner  of  all  machinery  in  the  saw- 
mill which  was  so  attached  as  to  become  fixtures  and  constitute  a 
part  of  the  realty.     (Bay  City  Land  Co.  v.  Craig,  31.) 

See  Fraud,  7. 

DEFINITIONS. 

See  Words  and  Phrases. 

DEPOSITIONS. 

Depositions — ^Beception  in  Evidence — Objections. 

1.  Under  Sections  407,  408,  L.  O.  L.,  permitting  objections  on  the 
trial  to  depositions  as  incompetent  or  irrelevant,  and  providing  that 
when  a  party-^was  present  at  the  examination  of  a  witness  he  shall 
not  be  heard  to  object  on  other  grounds,  a  deposition  in  an  action 
for  fraud  in  the  exchange  of  land  that  the  witness  had  had  about 
seven  years'  experience  as  a  civil  engineer,  that  he  verified  the  meas- 
vrements  of  the  land  in  question,  and  that  he  had  made  the  map 
introduced  in  evidence,  was  admissible  over  the  objection  that  the 
evidence  of  the  engineer  was  not  supplemented  by  the  testimony  of 
his  assistants  or  chain -bearers.     (Bobertson  v.  Frey,  599.) 

DEPOSITOBSk 

Bee  Banks  and  Banking,  1-3. 
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DSP0BIT8b 

See  Bulks  and  Banking,  S,  5,  6. 

DnjaBKOB. 

See  Contracts,  1. 

DISBASMBNT* 

See  Attorney  and  Client,  1. 

DI80BETI0N  OF  OOXJBT. 

See  Appeal  and  Error,  1. 

See  Continuance,  1. 

See  Criminal  Law,  1,  2,  13. 

DISIXmiSAIi  AMD  NONSUIT. 

DlimliMa  and  Nonsuit— Codafendaata. 

1.  In  an  action  against  two  or  more  defendants  for  negligentlj 
causing  a  personal  injury,  dismissal  as  to  one  of  the  defendants  with 
the  consent  of  plaintiff  is  not  error  as  to  the  other  defendant.  (Fur- 
beck  V.  I.  Gevurtz  A  Son,  12.) 

See  Appeal  and  ETrror,  ff. 
See  Equity,  1. 

DIVOBOB. 

Divorce— Bridence—Weiglit  and  Siilllclenc7— Desertion. 

1.  In  a  suit  for  divorce,  the  weight  of  the  evidence  held  to  show 
that  defendant  did  not  willfully  desert  plaintiff,  but  had  a  lawful 
reason  for  separating  from  him.     (Perkins  v.  Perkins,  302.) 

Divorce — ^Alimony — Issnss  and  Proof. 

2.  Where  a  wife  seeking  a  divorce  fails  to  include  in  the  complaint 
a  description  of  certain  real  property  of  her  husband,  she  waives  all 
right  thereto,  and  the  court  cannot  grant  her  any  part  of  such  property. 
(Perkins  v.  Perkins,  302.) 

Divorce — ^Defenses— Fault  of  Plaiiftiff. 

3.  While  it  is  not  necessary,  in  order  for  a  court  of  equity  to  dis- 
solve a  marriage,  that  the  complaining  party  be  wholly  without  fault, 
yet,  if  the  conduct  of  the  parties  is  reprehensible  in  a  kindred  degree, 
the  court  ought  not  to  interfere  at  the  instance  of  either.  (Matlock 
V.  Matlock,  330.) 

DOCUMENTABT  BVIDBNOB. 

See  Evidence,  1-3. 

Dooa 

Property  Bights  in. 
See  Animals,  1. 

ELBOnON  OF  BEMEDZE& 

See  Action,  1 

EUBOTBICITT. 

Elactricity—Oare  Bequlred — Proximity  of  Wires. 

1.  The  stringing  by  a  city  of  au  electric  wire  carrying  2,200  volts, 
only  three  inches  above  the  wires  of  an  electric  company  carrying 
approximately  120  volts,  is  gross  negligence.     (Dygert  v.  Eugene,  1.) 
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Slaetrldtj— Aetlont  for  InJiixieB— Ploftding  and  Proof. 

2.  In  an  action  against  a  city  and  an  electrie  company  for  injnriei 
by  a  high  yoltage  of  electricity  conveyed  from  the  city's  wires  by 
contact  with  the  wires  of  the  company  which  were  designed  to  carry 
a  low  voltage,  the  allegation  of  the  complaint  that  the  defendant 
well  knew  the  defective  and  dangerous  manner  in  which  the  city 
strung  its  wire,  and  negligently  permitted  it  to  remain  in  dangerous 
proximity  to  the  wires  used  by  the  company,  was  sufficient  to  admit 
proof  of  imputed,  as  well  as  acquired,  knowledge  of  the  danger. 
(Dygert  v.  Eugene,  1.) 

Slactrlcitj— Oare  Baqnired— Notice  of  Defact  or  Daager. 

3.  An  electric  company  is  chargeable,  not  only  with  actual  knowl- 
edge of  dangerous  proximity  of  the  electric  wires  of  the  city,  but 
with  everytMng  which  it  reasonably  ought*  to  know  by  reasonable 
care  and  diligence.     (Dygert  y.  Eugene,  1.) 

EMINENT  DOMAIN. 

Eminent  Domain— Procaedinga — Oollateral  Attack. 

1.  The  jurisdiction  and  regularity  of  proceedings  to  condemn  a 
street  which  is  to  connect  with  a  proposed  bridge  and  passenger 
elevator  cannot  be  tried  out  in  proceedings  to  punish  a  violation  of 
an  order  enjoining  the  construction  of  the  bridge  and  elevator  as  a 
nuisance.     (Chase  v.  Oregon  City,  112.) 

Eminent  Domain— Oompenaatlon  to  Owner— Element!. 

2.  Where  the  construction  of  a  railroad  prevents  access  by  the 
owner  of  upland  or  timber  land  to  tide  water,  such  prevention  of 
access  is  a  proper  element  of  damages.  (Harrison  v.  Pacific  By.  & 
Nav.  Co.,  553.) 

Eminent  Domain — Oompenaation  to  Owner  of  Property — ^Inlmrlee  to 
Property  not  Taken. 

3.  On  the  exercise  of  the  right  of  eminent  domain  by  a  railroad 
company,  the  owner  of  the  land  may  recover,  not  only  the  fair  value 
of  the  land  taken,  but  also  compensation  for  injuries  to  the  remain- 
der of  the  tract.     (Harrison  v.  Pacific  By.  A  Nav.  Co.,  553.) 

EQUITABLE  ESTOPPELa 

See  Municipal  Corporations,  14. 

EQUITY. 
Sqnitiy— Dlamiaaal — Qronnd#— Tngnfflriency  of  Evidence. 

1.  Under  Section  411,  L.  O.  L.,  providing  that,  whenever  upon  the 
trial  it  is  determined  that  the  plaintiff  is  not  entitled  to  the  relief 
claimed,  or  any  part  thereof,  a  decree  shall  be  given  dismissing  the 
suit,  a  motion  to  dismiss  a  suit  in  equity  is  proper,  where  the  plain- 
tiffs have  the  burden  of  proof  and  fail  to  make  a  ^^rima  fade  case. 
(Haney  v.  Parkison,  249.) 

Equity — Juriadiction— Retention  of  Jnrladiction  Acqnired. 

2.  When  a  court  of  equity  has  acquired  jurisdiction  over  some  por- 
tion of  a  controversy,  it  will  proceed  to  decide  the  whole  issues  and 
award  complete  relief,  though  the  rights  of  the  parties  are  strictly 


648  Index* 

legal  and  the  final  remedj  it  of  &  kind  that  may  be  granted  by  a  eooxt 
at  law.     (SbulU  y.  Shively,  450.) 

ESTOPPEL. 

See  Criminal  Law,  8. 

See  Municipal  Corporations,  14,  16. 
See  Vendor  and  Purchaser,  1. 

EVIDEKOfi. 
ETldence^Dociunentary  Evidence— Attesting  Witnesses. 

1.  Under  Section  784,  L.  O.  L.,  providing  that,  if  subscribing  wit- 
nesses are  dead  or  out  of  the  state,  proof  of  that  fact  and  of  the  hand- 
writing of  one  of  the  witnesses,  as  well  as  of  the  party  mast  be  pro- 
duced, the  mere  testimony  6t  a  witness  who  claims  to  know  the  party's 
handwriting  is  incompetent.     (Marks  v.  Wilson,  5.) 

Evidence — Dociunentary  Evidence — Preliminary  Proof. 

2.  Section  7113,  L.  O.  L.,  makes  a  deed  or  power  of  attorney  exe- 
cuted prior  to  its  enactment  in  any  foreign  country  which  shall  have 
been  signed  by  the  grantors  in  due  form  competent  evidence.  Sec- 
tion 7120  provides  for  proof  of  the  execution  of  any  conveyance 
before  any  officer  authorised  to  take  acknowledgments  of  deeds  by 
a  subscribing  witness.  Section  7109  provides  for  the  witnessing  and 
acknowledgment  of  instruments  and  for  the  indorsement  of  the 
acknowledgment  thereon.  Section  7125  provides  for  the  recording 
of  conveyances  acknowledged  or  proved  and  certified  in  the  manner 
provided.  Section  7124  provides  for  the  indorsement  of  the  certifi- 
cate of  proof  on  a  conveyance,  and  Section  7142  provides  that  a 
power  of  attorney,  when  acknowledged  or  proved  as  prescribed  for 
the  acknowledgment  of  conveyances,  may  be  recorded^  and  the  in- 
strument or  a  certified  copy  may  then  be  read  in  evidence.  Held, 
that  a  power  of  attorney  attested  by  subscribing  witnesses  is  not 
admissible  in  evidence  without  being  proved  and  certified,  or  having 
its  execution  proven.     (Marks  v.  Wilson,  5.) 

Evidence — ^Documentary  Evidence— Admissibility. 

3.  Section  7113,  L.  O.  L.,  making  a  power  of  attorney  executed 
prior  to  its  enactment  in  any  foreign  country,  which  shall  have  been 
signed  by  the  grantor  in  due  form,  competent  evidence,  does  not 
apply  to  a  power  executed  in  a  sister  state.     (Marks  v.  Wilson,  5.) 

Evidence — ^Moticm  for  Nonsolt — Question  for  tlie  Jury. 

4.  The  testimony  and  admitted  facts  in  regard  to  the  right  of  way 
for  a  road,  and  the  failure  of  defendant  to  open  or  provide  one  as 
agreed,  were  sufficient  to  go  to  the  jury  on  that  question,  and  it  was 
error  to  sustain  the  motion  for  nonsuit.     (Miller  v.  Beck,  140.) 

EvldMice— Admlssl<m»— Acts  of  Agent. 

5.  Before  the  acts  of  an  agent  can  be  shown  as  against  his  prin- 
cipal, the  agency  must  be  proven.     (Toomey  v.  Casey,  290.) 

Evidence— Admissions — ^Declarations  by  Attorney. 

6.  Evidence  of  statements  by  a  person  as  attorney  for  the  adverse 
party  is  not  admissible,  since  an  attorney  has  no  implied  power  to 
bind  his  client  by  contract     (Toomey  v.  Casey,  290.) 
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Erldene*— PTMRimptlons — Performanca  of  QAclil  Duty. 

7.  On  an  issue  lis  to  the  adoption  of  an  amendment  to  a  city  char- 
ter by  initiative  proceeding,  where  the  ordinance  governing  the  pro- 
ceeding requires  the  recorder  to  prepare  the  ballot  title  for  any 
initiative  measure,  it  will  be  presumed,  in  the  absence  of  evidence, 
that  the  recorder's  official  duty  was  regularly  performed.  (State 
ex  rel.  v.  Dalles  City,  337.) 

Svldence—BeleTaiicy— **Maxket  Valuo." 

8.  The  "market  value"  of  property  is  the  price  it  will  bring  in  a 
fair  market,  after  reasonable  efforts  have  been  made  to  find  a  pur- 
chaser who  will  give  the  highest  price  for  it.  (McGallister  v.  Sap- 
pingfield,  422.) 

Srldence— BeleTancy — ^Value. 

9.  In  an  action  for  the  killing  of  a  dog,  where  it  has  no  market 
value,  the  owner  may  prove  its  special  value  to  him  by  showing  its 
qualities,  characteristics  and  pedigree,  and  may  offer  the  opinions  of 
witnesses  who  are  familiar  with  such  qualities.  (McCallister  v.  Sap- 
pingfield,  422.) 

X^rldence— Weight  and  ConcliuiTeneaa — Questloiis  of  Fact. 

10.  Article  VII,  Section  3,  of  the  Constitution,  providing  that 
in  actions  at  law  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined, unless  the  court  can  affirmatively  say  there  is  no  evidence 
to  support  the  verdict,  the  evidence  to  support  the  verdict  is  legal 
evidence,  tending  to  prove  every  material  fact  as  to  which  the  pre- 
vailing party  has  the  burden  of  proof.     (Willetts  v.  Scudder,  535.) 

See  Appeal  and  Error,  2. 

See  Banks  and  Banking,  5. 

See  Carriers,  1. 

See  Continuance,  2. 

See  Corporations,  3,  4. 

See  Criminal  Law,  3,  4,  8,  9,  12,  15,  21-23. 

See  Dedication,  4,  5. 

See  Depositions,  1. 

See  Divorce,  1. 

See  Equity,  1. 

See  Exchange  of  Property,  1,  d. 

See  Fraud,  6. 

See  Homicide,  1-3,  5. 

See  Injunction,  7. 

See  Landlord  and  Tenant,  5,  9« 

See  Larceny,  1-3. 

See  Logs  and  Logging,  3. 

See  Malicious  Prosecution,  1,  I. 

See  Mines  and  Minerals,  2,  4. 

See  Municipal  Corporations,  12l 

See  Negligence,  1,  2. 

See  Partnership,  1. 

See  Principal  and  Agent,  4,  8. 

See  Bape,  L 
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dee  Reformation  of  Instrnments,  1,  8. 
See  Trial,  6. 

BXOEPTIOire. 

See  Appeal  and  Error,  14. 

EZOEPTIONS,  BIIJi  OF. 

Bzceptioiui,  Bill  of — ZSzhlblts— Qaestlons  Pieaanted  for  B«7lew. 

1.  An  exhibit  containing  all  the  evidence  and  a  complete  reeord 
and  history  of  all  that  transpired  at  the  trial  attached  to  the  biH  of 
exceptions,  is  not  part  of  the  bill  of  exceptions,  and,  if  it  were,  could 
not  be  considered  except  to  determine  the  correctness  of  a  ruling  on 
motion  for  nonsuit  or  directed  verdict.  (Harrison  y.  Pacific  By.  & 
Nav.  Co.,  553.) 

See  Appeal  and  Error,  19. 

EZOHAKOE  OF  PBOPEBTT. 

Bzdiaage  of  Proporty — Fraud— BTidence  Boillelait  to  Bntltlo  Basds- 
sion. 

1.  Evidence  held  to  show  that,  to  induce  an  exchange  of  property, 
defendants  made  false  representations  as  to  the  extent  of  their  apart- 
ment house  business  and  of  the  property  in  the  apartment  house;  that 
the  plaintiffs  had  no  knowledge  of  the  apartment  house  business; 
that  they  believed  the  representations  and  relied  on  them;  and  that 
the  representations  were  known  to  defendants  to  be  false,  entitling 
the  plaintiffs  to  rescind  the  transaction.     (Davis  v.  Mitchell,  165.) 

Krchango  of  Property — ^Bescinion — ^Aetimi — ^Byldence. 

2.  In  a  suit  to  rescind  an  exchange  of  real  property  for  a  rooming- 
house  business,  evidence  held  not  to  show  that  the  defendants  made 
any  representation  as  to  the  value  of  the  furniture  and  location  of 
the  rooming-house.     (Haney  v.  Parkison,  249.) 

Exchange    of   Property — Frand — ^Elements — Statement    of    Facts    or 
Opinion. 

3.  On  an  exchange  of  real  property  for  a  rooming-house  business, 
where  plaintiff  was  familiar  with  the  rooming-house  which  she  re- 
ceived in  the  exchange,  and  had  some  experience  in  running  a  room- 
ing-house, and  knew  the  rent  received  for  the  rooms  occupied  at  the 
time,  and  defendants  made  no  false  representation  as  to  what  they 
had  made  by  conducting  the  rooming-house,  statements  by  defendants 
as  to  what  plaintiff  could  make  if  she  took  the  rooming-house  were 
expressions  of  opinion,  and  not  statements  of  fact,  constituting  fraud, 
or  forming  the  basis  for  rescission  of  the  exchange.  (Haney  v. 
Parkison,  249.) 

Ezdiange  of  Property — ^BeedMlon — Oronndfl — ^Promise  of  Defendant!. 

4.  On  an  exchange  of  real  property  by  plaintiff  for  a  rooming- 
house,  the  promise  of  the  defendants  to  stand  by  or  behind  the  plain- 
tiff in  the  rooming-house  business  cannot  be  made  the  basis  for 
rescissioiL  of  the  exchange.     (Haney  ▼.  Parkison^  249.) 
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EZB0X7TOBS  AHD  ABMI1II8TSAT0B8. 

BzecntoiB  and  AdmlnUtraton— Sato  of  Beal  Property— Proceadlngs. 

1.  Where  a  petition  for  the  sale  of  real  property  of  a  decedent  doee 
not  name  the  heirs,  and  they  are  not  served,  and  the  petition  does 
not  state  that  the  personal  property  has  been  exhausted,  but  alleges 
that  there  is  due  from  the  estate  only  the  expense  of  administration, 
not  exceeding  $1,000,  and  that  all  available  personal  property  has 
been  exhausted,  while  another  petition,  filed  by  the  administrator, 
shows  that  large  sums  are  due  on  the  estate,  but  are  uncollected,  a 
sale  pursuant  to  the  petition  is  void.     (Marks  v.  Wilson,  5.) 

Ezocntors  and  Adminiatrators— *Bale  of  Real  Property^-^'All  Penonal 
Property  ATailabla." 

2.  Where  a  petition  by  an  administrator  for  the  sale  of  real  prop- 
erty alleges  that  "all  personal  property  available"  has  been  exhausted, 
but  a  subsequent  petition  for  distribution  alleges  that  there  are  large 
sums  due  the  estate,  which  cannot  be  collected  at  present,  the  quoted 
phrase  means  that  there  is  personal  property  in  petitioner's  hands  not 
yet  applied  to  the  payment  of  debt.     (Marks  v.  Wilson,  5.) 

Bzecnton    and    Adminiatrators— COaims    Against    Estate— Form    of 
Bsmedy. 

3.  Section  1241,  L.  O.  L.,  authorizing  a  trial  in  the  County  Court 
in  a  summary  manner  of  a  claim  against  a  decedent's  estate,  is  not 
exclusive,  but,  under  Section  386,  authorizing  the  commencement  of 
an  action  against  an  executor  or  administrator  at  any  time  after  six 
months  from  the  granting  of  letters  testamentary  or  of  administra- 
tion till  final  settlement,  the  matter  may  be  sued  in  the  Circuit  Court 
directly.     (In  re  MeCormiek's  Estate,  608.) 


EZEMPnOK. 
PINBINOa. 


See  Homestead,  1. 

Necessity  for  Findings. 

See  Trial,  6. 

FIXTUBBa 

Flztorss— Elf  ectlTeness  of  SsTerance, 

1.  Where  a  condition  subsequent  requiring  the  erection  and  opera^ 
tion  of  a  sawmill  was  broken,  but  before  re-entry  by  the  grantor  an 
engine  and  a  dynamo  which  had  been  used  in  the  mill  were  borrowed 
by  an  electric  light  plant,  and  not  returned  to  the  mill  or  returned 
and  not  again  put  in  use,  they  became  personal  property  subject  to 
attachment  for  the  debts  of  the  grantee*  (Bay  City  Land  Co.  v. 
Craig,  31.) 

Fixtures— Attachment  to  Orantae— Adaptions. 

2.  Where  a  oonditions  subsequent  required  a  grantee  to  erect  and 
operate  a  sawmill,  engines,  steam  boilers,  circular  saws,  log  carriage, 
and  fittings,  and  other  machinery,  attached  to  the  mill  became  a  part 
of  the  realty,  and  on  breach  of  the  condition  the  grantor  was  entitled 
to  enjoin  their  sale  on  attachment  against  the  grantee.  (Bay  City 
Land  Co.  t.  Craig,  81.) 
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FOBSOIaOSUBB. 

Suit  to  FoiwfloM  Llfln. 

Bee  Logp  and  Logging,  1-4. 

rOBGEBT. 
Forgery— Definition. 

1.  Forgery  is  the  false  making  or  material  altering,  witb  intent 
to  defrand,  of  any  writing,  which,  if  genuine,  might  be  of  legal  effi- 
cacy, or  the  foundation  of  legal  liability.     (Willetts  v.  Scudder,  535.) 

Forgery— Elements— Intent  to  Def  rand. 

2.  Where  a  person  received  a  check  in  settlement  of  a  claim  of  a 
company  and  indorsed  the  company's  name  on  the  check  and  depos- 
ited it  to  his  own  credit,  he  is  not  guilty  of  forgery,  if  he  believed 
that  he  had  authority,  as  the  agent  of  the  company,  to  sign  his  name, 
though  he  had  no  such  authority  in  fact;  the  intent  to  defraud  being 
an  essential  element  of  forgery.     (Willetts  v.  Scudder,  535.) 

See  Libel  and  Slander,  6. 

FRAUD. 

Frand- Action — Qaestion  for  Jury. 

1.  In  an  action  for  deceit  in  representing  that  a  horse  sold  plaintiff 
was  sound  and  did  not  have  the  heaves,  evidence  held  to  present  ques- 
tion for  the  jury  whether  defendant  made  the  alleged  representations. 
(Clearwater  v.  Forrest,  312.) 

Frand — ^Actlona-— InBtmctlons. 

2.  In  an  action  for  fraud  in  representing  that  a  horse  sold  to 
plaintiff  was  sound,  an  instruction  that  it  is  not  necessary  to  show 
that  defendant  intended  to  deceive  plaintiff,  nor  is  plaintiff  required 
to  show  that  defendant  knew  the  representations  to  be  false,  but  that 
plaintiff  might  rely  on  the  representations  made,  is  faulty  in  assuming 
that  representations  were  made,  in  failing  to  distinguish  between  a 
mere  expression  of  opinion  and  false  representation,  and  in  failing  to 
state  that  plaintiff  must  have  believed  the  representation  and  acted 
upon  it.     (Clearwater  v.  Forrest,  312.) 

Frand— Actions— InBtmctlonB. 

3.  In  an  action  for  fraud  in  representing  that  a  horse  sold  plaintiff 
was  sound,  an  instruction  that  if  the  horse  was  diseased,  and  defendant 
stated  to  plaintiff  that  it  was  sound  or  was  all  right,  the  jury  should 
find  for  plaintiff,  was  properly  refused,  as  ignoring  the  principle  that 
the  buyer  must  have  acted  on  the  representations.  (Clearwater  t, 
Forrest,  312.) 

Fraud— Representations  of  Agent— Liability  to  PrincipaL 

4.  Where  a  barber  practically  represented  to  plaintiff  that  he  was 
engaged  in  finding  suitable  locations  for  persons  desiring  places  to 
conduct  their  business,  and  plaintiff  acted  upon  information  given  by 
the  barber  by  going  into  a  barber-shop  which  was  for  sale,  he  thereby- 
made  the  barber  his  agent,  e^tablishing  a  relation  of  trust  and  eonil- 
dence,  rendering  the  barber  liable  for  deceit  in  stating  that  a  lease  of 
the  premises  would  be  obtained.     (Kohler  v.  Dennison,  363.) 
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Fraud— El«mentB  In  G«neral— '^Acttonabla  Fraud.'* 

5.  To  recover  damages  for  false  representations^  the  plaintiff  must 
show  a  knowingly  false  representation,  that  he  believed  it  to  be  true, 
relied  thereon,  and  has  been  deceived  thereby,  and  that  the  repre- 
sentation was  of  a  matter  relating  to  the  contract,  and,  if  true,  would 
have  been  to  plaintiff's  advantage,  but,  being  fake,  resulted  in  dam- 
ages.    (Corby  v.  Hull,  429.) 

Frand — ^Actloiis--6nfllci6nc7  of  Evidence. 

6.  Where,  under  the  evidence,  the  jury  might  have  found  that 
statements  had  been  made  by  one  defendant  to  plaintiff  in  the  pres- 
ence of  the  other  defendants  that  he  knew  the  seller  of  a  tract  of 
land,  that  the  seller  had  title  and  had  been  in  possession  until  coming 
to  Oregon,  immediately  prior  to  the  interview,  that  the  representa- 
tions were  false^  that  the  representations  were  made  with  intent  to 
deceive,  and  plaintiff  relied  thereon  and  was  deceived,  to  his  damage^ 
a  motion  for  nonsuit  was  properly  denied.     (Corby  v.  Hull,  429.) 

Frand— Defenses— Defective  Deed. 

7.  That  a  deed,  omitted  one  boundary  of  the  land,  which  fact  was 
overlooked  by  the  purchaser,  does  not  affect  the  purchaser's  right  to 
recover  damages  for  false  representations  in  procuring  sale  of  the 
land,  since  the  purchaser  could  have  maintained  suit  to  correct  the 
description,  if  the  grantors  had  refused  to  execute  another  deed, 
(Corby  v.  Hull,  429.) 

Frand — ^Pleading— Knowledge  of  Defrauding  Party. 

8.  Under  Section  85,  L.  O.  L.,  providing  that  in  the  construction 
of  a  pleading  its  allegations  are  to  be  liberally  construed,  and  Section 
64,  abolishing  all  forms  of  pleading  in  actions  at  law,  allegations  in 
the  answer  that  the  principal  defendant  was  induced  to  enter  into  the 
surety  bond  sued  on  by  deceit  and  false  representations,  and  that  the 
representations  were  made  to  deceive  defendants,  who,  relying  there- 
on, did  not  make  a  detailed  investigation,  authorized  the  admissioik 
of  evidence  of  the  fraud,  though  it  was  not  specifically  alleged  that 
plaintiff  knew  that  the  representations  were  false.  (Neilson  v. 
Masters,  463.) 

Frand— Pleading— "Scienter.'* 

9.  The  term  "scienter"  imports  knowledge  and  express  knowledge 
of  the  falsity  of  the  representations  is  not  essential,  but  the  $<fienier 
may  be  averred  by  a  form  implying  knowledge.  (Neilson  v.  Masters. 
463.) 

Frand — ^Action— Pleading. 

10.  A  complaint  held  sufficient  to  state  a  cause  of  action  for  fraud 
and  deceit,  treating  as  surplusage  allegations  that  plaintiff  demanded 
a  rescission,  offered  a  quitclaim  deed  to  defendant,  and  requested  a 
payment  of  the  value  of  the  land  involved.     (Robertson  v.  Frey,  599.) 

Frand— Actions— Pleading. 

11.  In  an  action  for  deceit,  it  must  be  alleged  that  the  representa- 
tions were  false,  that  the  defendant  knew  them  to  be  false,  that  they 
were  made  with  intent  to  defraud,  and  that  the  plaintiff,  relying 
thereon,  was  induced  to  enter  into  the  contract.  (Robertson  v.  Frey, 
599.) 
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Fraud — ElememtB— atatein«nti  lUcklaMly  lC«d6— B«lUnc6  on  Bepr*- 

Bentations. 

12.  Migrepresentations  of  material  matters  reckleuly  made  as  of 
one'f  own  knowledge,  without  knowing  whether  they  are  true  or  not, 
render  the  maker  liable  to  one  who  relies  and  acts  thereon  to  his 
injury.     (Robertson  v.  Frey,  599.) 

TxBnd — Fraudulent  BepresentatlonB — Nature  in  OeneraL 

13.  If  land  contracted  for  is  at  a  distance,  or  if  the  statement  of 
the  value  is  based  upon  and  connected  with  specific  representations  as 
to  location,  condition  and  the  like,  or  the  conditions  are  such  that 
the  purchaser  cannot  make  an  examination,  a  false  statement  as  to 
the  value  will  constitute  fraud.     (Bobertson  v.  Frey,  599.) 

Fraud— Actions — Suffldeiicy  and  Proof. 

14.  In  an  action  for  fraud  in  an  exchange  of  land,  a  quitclaim 
deed,  tendered  by  plaintiff  to  defendant  in  connection  with  a  demand 
for  the  payment  by  defendant  of  the  value  of  the  land,  is  irrelevant. 
(Robertson  v.  Frey,  599.) 

Fraud — Measure  of  Damages — ^Instructions. 

15.  In  an  action  for  fraudulent  representations  as  to  land  eon* 
veyed  to  plaintiff  in  an  exchange,  where  the  answer  admits  the  al* 
leged  value  of  the  land  conveyed  to  defendant  and  defendant 
contends  that  in  case  of  fraud  in  an  exchange  of  property  the  meas- 
ure of  damages  is  the  difference  between  the  value  of  the  property 
given  and  of  that  received,  an  instruction  that  the  measure  is  the 
difference  between  the  value  of  the  land  as  it  would  have  been  if  it 
was  as  represented  and  its  actual  market  value  gives  the  same  rule 
in  effect  as  that  contended  for  by  defendant.  (Robertson  v.  Frey, 
C99.) 

See  Contracts,  1,  2. 

See  Exchange  of  Property,  1,  3. 

See  Sales,  l^  3-6. 

FBAXJDB^  STATUTE  OF. 

Frauds,  Statute  of —Promise  to  Answer  for  Default  of  Another. 

1.  By  accepting  the  deed  from  the  grantor  to  the  grantee  the  latter 
agreed  to  perform  the  eonditions  of  the  contract  with  a  purchaser  of 
the  land,  and  the  same  is  not,  as  between  the  iprantee  and  the  pur^ 
ehaser,  obnoxious  to  the  statute  of  frauds  as  being  an  agreement  to 
answer  for  the  debt  or  defaults  of  the  grantor.     (IidSUer  v.  Beck^  140.) 

See  Husband  and  Wife,  2. 

HABMUB88  EBBOS. 

See  Appeal  and  Error,  2,  4,  7,  20. 
See  Criminal  Law,  15,  23. 


Homestead — ^Exemption— Inlierltance. 

1.    Under  Seetions  221,  225,  L.  O.  L.,  exempting  the  homestead  from 
judicial  sale,  and  pioviding  that  it  shall  be  exempt  after  the  dei^ 
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of  the  person  entitled  thereto  from  sale  for  the  collection  of  anj 
debts  for  which  it  could  not  have  been  sold  during  his  lifetime,  but 
such  homestead  shall  descend  as  if  "death"  did  not  exist,  is  to  be 
construed  as  if  the  word  "exempt^  appeared  in  place  of  the  word 
"death/'  and  the  property  descends  to  the  heirs  subject  to  the  widow's 
right  of  dower,  exempt  from  execution  for  the  previous  debts  of  the 
deceased.     (Wycoff  v.  Snapp,  234.) 

Homegtead— Bifl^ts  of  SarviTing  Sponge — ^Nature  of  Estate — "Prop- 
erty." 

2.  Under  Sections  221,  226,  L.  O.  L.,  exempting  the  homestead 
from  sale  after  the  death  of  the  person  entitled  thereto  for  his  debts, 
and  Section  1234,  authorizing  the  setting  aside  for  the  widow  or  minor 
children  of  deceased  all  the  property  of  the  estate  exempt  from  execu- 
tion, and  declaring  that  the  property  thus  set  apart,  if  there  be  a 
widow,  is  "her  property,"  she  takes  a  fee-simple  estate  in  such  prop- 
erty capable  of  alienation  as  well  as  of  personal  enjoyment.  (Wycoff 
V.  Snapp,  234.) 

HOMICIDE. 
Amileiito—EYldmic*— Other  Off«iuie8— MotlTe. 

1.  In  a  prosecution  for  murder,  testimony  of  a  daughter  of  de- 
cedent that  during  a  visit  to  defendant  and  his  wife  in  a  camp  defend- 
ant made  an  aggravated  assault  on  the  witness  and  vowed  he  would 
accomplish  his  purpose  even  if  he  had  to  kill  her,  though  showing 
another  offense,  was  admissible  to  show  his  motive  for  an  attack  upon 
decedent.     (State  v.  Wilklns,  77.) 

Homicide— Eridence— Self -defense — Character  of  Decedeat. 

2.  In  a  prosecution  for  murder,  where  the  defendant  contended 
that  the  decedent  had  attacked  him,  the  admission  of  testimony  that 
decedent  was  not  quarrelsome  was  proper.     (State  v.  Wilkins,  77.) 

Homicide — Evidence — ^Admissibility. 

3.  In  a  prosecution  for  murder,  the  admission  in  evidence  of  a  key 
and  room  ticket,  which  the  manager  of  a  hotel  had  issued  to  defend- 
ant, and  which  were  found  in  the  decedent's  real  estate  office,  where, 
as  the  testimony  tended  to  show,  the  murderer  awaited  his  victim, 
was  proper  as  tending  to  show  that  defendant  was  the  person  who 
waited  in  the  real  estate  office.     (State  v.  Wilkins,  77.) 

Homicide — Trial— Qnestion  for  Jury. 

4.  In  a  prosecution  for  murder,  evidence  held  sufficient  to  authorize 
the  case  to  be  submitted  to  the  jury  under  Section  183,  L.  0.  L.,  pro- 
viding that  a  cause  not  sufficient  to  be  submitted  to  a  jury  is  one 
where  it  appears  that,  if  the  verdict  were  for  defendant,  the  court 
ought  to  set  it  aside  for  want  of  evidence.     (State  v.  Pender,  94.) 

Homicide — ^Evidence — ^Relevancy. 

5.  In  a  prosecution  for  murder,  evidence  that  a  large  number  of 
men  were  working  at  logging  camps  near  the  place  of  the  offense, 
and  that  a  velocipede  was  stolen  about  the  time  of  the  murder,  was 
properly  excluded.     (State  v.  Pender,  94.) 
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HUSBAKD  AKD  WIFE. 

Hoftbaiid  and  Wife — ''EzpeiiM  of  the  Family" — Statutory  ProylaioiiB. 

1.  Within  the  statute  providing  that  the  expense  of  the  family 
and  education  of  the  children  are  chargeable  upon  the  property  of 
both  husband  and  wife,  the  "expense  of  the  family"  means  expense 
for  immediate  sustenance  and  comfort  of  the  family,  and  does  not 
contemplate  expenses  in  the  management  of  a  business  conducted  by 
either  spouse,  or  by  both  of  them,  and  labor  in  pruning  an  orchard 
and  on  the  farm  of  a  husband  and  wife  is  not  within  its  terms. 

(Chamberlain  v.  Townsend,  207.) 

• 

Huabaad    and    Wife— Marriage   Settlementa — Oonstmction    of    Oon- 
tract— Btatate  of  Frauds. 

2.  Under  section  808,  subdivision  4,  L.  O.  L.,  declaring  void  an 
agreement  on  consideration  of  marriage  other  than  a  mutual  promise 
to  marry,  unless  some  note  or  memorandum  expressing  the  considera- 
tion be  in  writing,  subscribed  by  the  party  to  be  charged  or  his  agent, 
an  oral  promise  by  a  man  to  transfer  property  to  a  woman  after 
she  became  his  wife,  and  the  execution  of  a  deed  which  was  not  de- 
livered till  six  months  after  marriage,  did  not  constitute  a  prenuptiaL 
settlement,  but  a  postnuptial  gift.     (Matlock  y.  Matlock,  330.) 

See  Witnesses,  4. 

INDICTMENT. 
Indictment  and  Informatton— Oonstltatlonal  Beqnlrementi — Sufficiency^ 

1.  Under  Section  1930,  L.  O.  L.,  defining  "libel"  as  the  willful  pub- 
lication by  any  means  other  than  words  orally  spoken  of  false  and 
scandalous  matter  with  intent  to  injure  or  defame  another,  Section 
1439,  providing  that  the  manner  of  stating  the  act  constituting  a. 
crime  as  set  forth  in  the  appendix  of  the  Code  is  sufficient  where  the 
forms  given  are  applicable.  Section  799,  subdivision  2,  providing  that 
an  unlawful  act  is  presumed  to  have  been  done  with  an  unlawful  in- 
tent, an  indictment,  following  the  form  set  out  in  L.  O.  L.,  Volume  1,. 
page  1013,  Form  No.  20,  except  that  it  is  supplemented  by  the  term 
''unlawful,"  is  not  in  violation  of  the  right  of  the  accused,  guaran- 
teed by  Article  I,  Section  11,  of  the  Constitution  to  demand  the 
nature  and  cause  of  the  accusation  against  him,  though  it  does  not 
allege  that  the  publication  was  made  with  intent  to  injure  or  defame. 
(State  V.  Hosmer,  57.) 

Indictment   and  Information— Duplicity — Offense  Against   Different 
Persons. 

2.  An  indictment,  charging  a  libel  against  a  convent  as  a  corpora- 
tion and  the  Mother  Superior  thereof,  is  not  duplieitous,  even  though 
a  part  of  the  publication  relates  to  the  convent  and  a  distinet  part  U^ 
the  Mother  Superior.     (State  v.  Hosmer,  57.) 

See  Libel  and  Slander,  1. 

INDOBSEMENT. 

See  Bills  and  Notes,  1. 

Gee  Pleading,  1. 
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XNHEBITAKOE. 

See  Homestead.,  1. 

INITIATIVE  AND  BEFEBENBUM. 
See  Municipal  Corporations,  17-20,  22. 

INJXTKOnON. 

Injniictioii— Violatton— What  Oomrtltates. 

1.  After  the  condemnation  of  a  street  to  connect  with  a  proposed 
bridge  and  passenger  elevator,  the  location,  opening  and  improvement 
of  the  street  are  not  in  disregard  of  an  order  enjoining  the  construc- 
tion of  the  bridge  and  elevator  as  a  nuisance.  (Chase  v.  Oregon  City, 
112.) 

Injunction— Preliminary  Injunction— Effect  of  Final  Decree. 

2.  In  a  suit  to  enjoin  a  eitj  treasurer  from  paying  city  warrants, 
where,  after  the  issuance  of  a  preliminary  injunction  upon  full  hearing 
a  decree  was  entered  dismissing  the  suit,  from  which  the  plaintiff 
appealed,  the  treasurer  could  pay  the  warrants;  the  preliminary  in- 
junction having  been  destroyed.     (Dimick  v.  Latourette,  231.) 

Injunction — Operationr— NecesBity  for  Notice. 

3.  Under  Section  418,  L.  O.  L.,  providing  that  the  order  for  an  in- 
junction may  be  served  as  a  summons,  except  that  the  service  shall  be 
made  on  defendant  personally,  but  it  shall  be  deemed  to  have  been 
served  on  defendant  from  the  date  of  its  allowance  if  the  defendant 
appeared,  the  provision  dispensing  with  service  where  the  defendant 
appeared  refers  to  any  case  where  defendant  has  made  an  appearance 
and  contested  the  granting  of  the  order,  thou^  he  was  not  person- 
ally present  when  it  was  actually  entered.  (Beed  v.  Brandenburg^ 
435.) 

Injiinetion—- Liabilities  on  Bonds— Pleading. 

4.  In  an  action  on  an  injunction  bond,  complaint  held  sufficient  to 
state  a  cause  of  action.     (Beed  v.  Brandenburg,  435.) 

Injunction— laUbllities  on  Bonds— Damages. 

5.  In  an  action  on  an  injunction  bond,  where  the  order  of  injunc- 
tion was  dismissed,  the  trouble  given  plaintiff,  the  time  and  money 
expended  by  him  in  procuring  the  vacation  of  the  injunction  order^ 
and  the  injury  to  his  business  as  a  farmer  and  stock  feeder  were 
legitimate  items  of  damage.     (Reed  v.  Brandenburg,  435.) 

injunction— Liabilities  on  Bonds— Damages— Attorney's  Fees. 

6.  Attorney's  fees  expended  in  procuring  the  dissolution  of  an  in- 
junction are  legitimate  items  of  damage  on  the  injunction  bond,  even 
where  the  fees  are  paid  on  an  unsuccessful  motion  to  dissolve,  if  the 
injunction  is  eventually  found  wrongful.  (Beed  v.  Brandenburg^ 
435.) 

mjnnctlon— LlabiUties  on  Bonds— Damages    Evldencei. 

7.  In  an  action  on  an  injunction  bond,  where  the  evidence  fails  to 
identify  the  hay  which  plaintiff  refrained  from  selling  on  account  of 
injunction  with  that  to  which  the  injunction  applied,  he  is  not  en* 
titled  to  damages  for  that  item.     (Beed  v.  Brandenburg,  435.) 

TS  Or.— 48 
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mjimctioii — ^Proceedings  to  Procnro— Partlot. 

8.  In  a  suit  to  enjoin  the  enforcement  of  an  ordinance  authorizing 
payment  of  warrants,  issued  against  a  prospective  special  fund,  from 
the  general  fund  of  a  eitj,  the  warrant-holden  are  Qot  neceaaai/ 
parties.     (Carruthers  v.  Astoria,  505.) 

See  Fixtures,  8* 

mBTBUOnONBi 
To  Jury. 

See  Appeal  and  Error,  4. 
See  Criminal  Law,  7,  9* 
See  Fraud,  2,  3,  15. 
See  Larceny,  4, 
See  Trial,  1,  2. 

IN8UBANCB. 

Xnforance — Actions  on  Xdfe  Insurance  Policies — ^Nonsoit 

1.  In  an  action  on  an  insurance  policy,  the  principal  issue  being 
whether  the  insurer  waived  conditions  that  the  policy  should  not  take 
effect  until  the  first  premium  should  have  been  paid  and  the  policy 
delivered,  that  premiums  are  payable  at  the  home  office  of  the  com- 
pany or  to  agents  producing  receipts  signed  by  certain  officers,  and 
that  only  the  president  or  a  vice-president,  together  with  the  secre- 
tary or  assistant  secretary,  and  they  only  in  writing,  can  modify  the 
contract,  where  there  was  evidence  that  the  insured  gave  a  note  for 
the  first  premium  to  the  agent  of  the  company,  and  that  the  general 
agent  was  charged  with  the  premium,  though  the  8<^citing  agent  after 
transferring  the  note  to  an  innocent  purchaser  never  paid  the  proceeds 
to  the  general  agent  or  to  the  company,  a  nonsuit  was  properly  denied. 
(Cranston  v.  West  Coast  Life  Ins.  Co.,  116.) 

Insoraace-— BatiUcation  of  xmantliorlsed  Acts  of  Agents 

2.  Since  a  ratification  may  be  inferred  from  the  mere  habits  of 
dealings  between  the  parties,  the  custom  of  an  insurance  company 
in  dealing  with  its  general  agent  in  the  matter  of  premiums  might 
give  opportunity  for  the  agent  to  accept  promissory  notes  for  pre- 
miums, he  becoming  liable  to  the  company  for  its  share  thereof,  not- 
withstanding provisions  of  the  policy  as  to  payment  of  premiums. 
(Cranston  v.  Wesi  Coast  Life  Ins.  Co.,  116.) 

Bunrance — ^Agents — ^Ratification  of  Unantliorised  Acts. 

3.  The  material  facts,  the  knowledge  of  which  affect  the  question 
of  an  insurance  company's  ratification  of  a  contract  issued  by  an 
agent  without  a  cash  payment  of  the  first  premium  are  that  the  policy 
of  insurance  has  been  delivered  to  the  insured  and  the  payment  of 
the  premium  made  to  the  general  agent  or  to  a  subagent  authorized 
by  him,  the  manner  of  making  the  payment,  whether  by  negotiable 
paper  or  otherwise,  not  being  of  vital  consequence.  (Craaston  ▼. 
West  Coast  Life  Ins.  Co.,  116.) 

Insnnnce— Agents — ^Batlflcation  of  Unantboiiied  Actik 

4.  Where  the  officers  of  an  insurance  company  had  opportunity 
to  inform  themselves  as  to  the  circumstances  of  the  delivery  of  a 
policy  and  the  arrangement  as  to  the  premium,  and  failed  to  do  se^ 
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it  would  be  equiyalent  to  sQeh  knowledge.    (Cimngton  v.  West  Coait 
Life  Ini.  Co.,  116.) 

INTEBSTATE  OOBflHEBOB. 

See  Carriers,  2. 
See  Commerce. 

INTOZIOATINO  IJQUOB& 

Intoxicating  Iiiqnoii — Offense*— Personal  Liability— Agent  for  Bnyer 
—••Principal." 

1.  Under  Section  2142,  L.  O.  L.,  making  it  a  misdemeanor  for  anj 
person  to  sell,  give  or  cause  to  be  sold  or  given  any  intoxicating  liquor 
to  a  minor,  and  Section  2370,  providing  fiiat  all  persons  concerned  in 
the  commission  of  a  crime,  whether  they  directly  commit  the  act  or 
aid  and  abet  in  its  commission,  though  not  present,  are  principals,  one 
who,  at  the  request  of  a  minor,  went  to  a  simoon  and  bought  beer  with 
the  minor's  money  and  brought  it  back  to  the  minor  violates  Section 
2142.     (StaU  y.  Gear,  501.) 

JOINT  ADVENTXTBESw 

Joint  Adventorefl — Oontracta — ^Action  for  Breadi — ^Direction  of  Ver- 
dict 

1.  Where  the  complaint  alleged  the  issuanee  of  certificates  by  the 
defendant  which  acknowledged  the  receipt  of  $3,000  each  for  invest- 
ment, the  defendant  to  have  one  half  of  the  net  profits,  principal  and 
6  per  cent  interest  guaranteed,  and  that  the  defendant  afterward  re- 
ported that  each  certificate  had  earned  $3,000  in  addition  to  its  face, 
which  the  answer  denied,  testimony  that  defendant  said  that  he  had 
doubled  the  valuation  of  the  lots  in  which  he  had  invested,  and  was 
goine  to  call  in  the  old  certificates  and  issue  new  certincates  for 
doulMe  the  amount,  is  insufiicient  to  sustain  the  allention  of  the  com- 
plaint as  to  defendant's  representation.     (Smith  v.  ISinney,  514.) 

JOINT  T0BT-FEA80Ba 

See  Contribution,  1. 

■ 

JUDOmUIT. 
Judgment — OondntlTeneM — ^Mattm  Oondnded. 

1.  An  action  for  the  conversion  of  grain  on  which  the  plaintiff 
had  a  landlord's  lien  was  properly  nonsuited  as  to  defendants,  who 
were  parties  to  a  suit  in  which  a  decree  had  been  rendered  foreclos- 
ing the  lien,  where  there  was  no  testimony  that  any  change  of  posses- 
sion resp'eeting  those  defendants  happened  afterward  affecting  the 
grain  in  question.     (Oliver  v.  Grande  Bonde  Grain  Co.^  46.) 

Jtidgmant— Bee  Judicata— Directed  Verdict. 

2.  Under  Section  182,  L.  O.  L.,  authorizing  a  judgment  of  nonsuit 
when  the  plaintiff  fails  to  prove  a  cause  sufficient  to  be  submitted  to 
the  jury,  and  Section  184,  providing  that  an  action  is  dismissed  when 
a  nonsuit  is  given,  but  the  judgment  does  not  bar  another  action, 
m  direeted  verdict  will  estop  plaintiff  from  maintaining  another  action 
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for  the  same  cfiase,  though  a  nonauit  doea  not  neeeaiarilj  hava  that 
effect.     (Wicks  v.  Sanborn,  321.) 

See  Appeal  and  Error,  7. 
See  Criminal  Law,  10. 

JUSISDIOTION. 

See  Courte,  1,  2. 

Bee  Equity,  2. 

See  Logs  and  Logging,  4^ 

See  Mechanics'  Liens,  1. 

JTJBT. 

Jury— Ohallangea-— Bias. 

1.  Under  Section  121,  L.  O.  L.,  stating  as  a  cause  of  challenge  to 
a  juror  the  existence  of  a  state  of  mind  which  satisfies  the  trier  that 
he  cannot  try  the  issue  impartially,  the  question  whether  jurors,  wha 
were  either  depositors  or  debtors  of  a  bank  of  which  the  plaintifT 
was  president,  and  who  stated  on  i^oir  dire  that  their  relations  with  th* 
bank  would  not  influence  them,  could  act  impartially  was  one  of  fact 
for  the  trier.     (Harrison  v.  Pacific  By.  ft  Nay.  Co.,  553.) 

Jury— Bight  to  Tilal  by  Jury— Statatory  Proviaion. 

2.  Though  Section  1241,  L.  O.  L.,  provides  for  hearing  and  deter- 
mining in  a  summary  manner  all  demands  against  an  estnte,  a  person 
presenting  a  claim  for  $4,682.77  against  an  estate  is  entitled  to  trial 
by  jury.     (In  re  McCormick's  Estate,  608.) 

Jury— Bight  to  Trial  by  Jury— WalTer. 

3.  One  presenting  a  claim  against  a  decedent's  estate  can  waive 
the  right  to  trial  by  jury  only  as  provided  by  statute.  (In  re  Mc- 
Cormick's  Estate,  608.) 

JUSTIOES  OF  THE  PEAOE. 

JoBticea  of  the  Peace — ^Procesa— Authority  to  Servo — 'imiy  Appointed 
Officer." 

1.  Under  Section  2518,  L.  O.  L.,  authorizing  a  justice  of  the  peace 
to  appoint  some  suitable  person  not  a  party  to  serve  any  process  from 
his  court  when  such  service  could  not  be  made  for  want  of  an  oflicer, 
where  the  docket  states  that  a  complaint  and  warrant  were  placed  in 
the  hands  of  a  person  as  special  constable,  but  the  special  constable 
appointment  was  not  evidenced  by  any  writing  indorsed  on  the  writ 
or  otherwise,  and  no  evidence  was  offered  and  no  finding  made  that 
the  warrant  could  not  be  served  for  want  of  an  officer,  the  justice  waa 
without  authority  to  appoint  him,  and  he  was  not  a  "duly  appointed 
officer."     (Smith  v.  McDuffee,  276.) 

KNOWIjEDOB. 

See  Fraud,  8. 

LANDIiOBD  AND  TENANT. 

Irfuidlord  and  Tenant— Landlord'!  Lien— Notice  to  Third  Partlea. 

1.  That  a  grain  company  may  have  had  notice  that  a  person  stor- 
ing and  selling  grain  was  a  tenant  does  not  charge  the  company  with 
notice  that  the  landlord  had  a  lien  on  the  grain.  (Oliver  v.  Grande 
Bonde  Grain  Co.,  46.) 
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Xudlord  and  Teaant— Bant— UaMlity  f  or— LieiiB. 

2.  Inyaliditv  of  receipts  issued  by  a  grain  company  because  of 
absence  of  a  license  allowing  it  to  do  business  as  a  warehouseman 
4oes  not  affect  the  liability  of  the  company  to  the  landlord  of  the 
person  storing  and  selling  the  grain  to  the  company  as  for  conversion. 

(Oliver  v.  Grande  Ronde  Grain  Co.,  46.) 

Xandlord  and  Tenant— Zrfuidlord^a  Lien — ^Notice  to  Third  Partiea. 

3.  The  validity  of  a  lien  reserved  by  an  unrecorded  lease  on  grain 
as  against  a  grain  company  with  which  it  was  stored  and  which  after- 
ward purchased  it,  depends  on  whether  the  grain  company  had  notice 
of  the  lien.     (Oliver  v.  Grande  Bonde  Grain  Co.,  46.) 

Xandlord  and  Tenant^Actiona  for  Bent — ^Burden  of  Proof. 

4.  Where  premises  were  leased  for  six  months  with  an  option  to  the 
lessees  to  continue  the  lease  for  a  further  period,  it  was  incumbent  on 
the  lessor,  in  an  action  for  rent  accruing  after  the  six-months  period, 
"to  prove  that  the  tenants  exercised  the  option  and  held  the  property 
under  the  terms  of  the  lease  after  the  expiration  of  the  six  months. 
(Toomey  v.  Casey,  290.) 

Xandlord  and  Tenant — ^Actions  for  Bent— AdmlaalbUity  of  Fvldeneo. 

5.  In  an  action  for  rent,  #here  the  only  issue  was  whether  the  de- 
fendants had  exercised  an  option  to  renew  their  lease,  the  admission 
«f  evidence  that,  on  account  of  failure  of  defendants  to  pay  the 
rent,  a  mortgage  on  plaintiff's  interest  in  the  property  was  foreclosed 
was  error.     (Toomey  v.  Casey,  290.) 

Xandlord  and  Tenant — ^Actions  for  Bent^Evldence — ^Weight  and  Snffl- 
ciency. 

6.  Where  a  lease  for  six  months  gave  the  tenants  an  option  to 
Tenew  for  a  further  term,  the  retention  of  the  premises  after  the  six 
months  term  is  necessary,  but  not  conclusive,  evidence  of  a  holding 
tinder  the  old  lease.     (Toomey  v.  Casey,  290.) 

XABCENT. 

Xarceny^-Fvldence — Ownerabip  of  Property. 

1.  Under  Section  5524,  L.  O.  L.,  providing  that  all  brands  shall 
l>e  recorded  in  the  county  where  the  owner  resides  and  any  other 
county  where  the  animals  usually  range  and  no  evidence  x>f  owner- 
ship by  brand  shall  be  permitted  unless  the  brand  shall  be  recorded, 
and  Section  5528,  making  the  duly  recorded  brand  prima  facie  evi- 
dence of  ownership,  in  a  prosecution   for  larceny  of   calves,  there 

must  be  some  other  proof  of  ownership  than  an  unrecorded  brand. 

(State  V.  Henderson,  201.) 

Xarceny— Evidence— Unrecorded  Brand. 

2.  In  a  prosecution  for  the  larceny  of  calves,  evidence  as  to  the 
brand  of  the  cow,  the  mother  of  the  calves  alleged  to  have  been 
stolen,  was  competent  for  the  purpose  of  identification.  (State  v. 
Henderson,  201.) 

Xarceny — Brldonce — ^Weli^t  and  Sufficiency — Ownerabip  of  Property. 

3.  In  a  prosecution  for  the  larceny  of  calves,  evidence  other  than 
the  brand  held  sufficient  to  establish  the  title  to  the  calves  in  the 
alleged  owner.     (State  v.  Henderson,  201.) 
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ljureaiiy—liiitractioni— Proof  of  Ownortfiii^ 

4.  In  a  prosecntion  for  the  larceny  of  calves,  an  inetmetion  that 
the  ownership  of  the  property  may  be  shown  by  proof  other  than  by 
a  recorded  brand  is  proper.     (State  ▼.  Henderson,  201.) 

LAWS  OF  OBEGON. 

See  Statntes  and  Session  Laws  Cited  in  Front  of  this  Volumo. 

LEBXSL  AKD  SLANDES. 

Lib^  and  Blander— Indietaient^AllegatlQB  as  to  MaUoo— 'lib^* 

1.  Under  Section  1930,  L.  O.  L.,  defining  "libel"  as  a  publication 
by  any  means  other  than  words  orally  spoken  of  any  false  and  scandal- 
ous matter  with  intent  to  injure  or  defame  another,  and  Section 
2388,  providing  that  an  injurious  publication  is  presumed  to  have  been 
malicious  if  no  justifiable  end  or  no  good  motive  is  shown  for  making 
it,  an  indictment  for  libel  is  not  faulty,  though  it  contains  nO' alle- 
gations that  the  publication  was  malicious.     (State  v.  Hosmer,  57.) 

Libel  and  Slander— <hrimlnal  LtabUlty^-XUeiiienta  of  Offense — ^B«pe- 
titton  of  Defamatory  Worda. 

2.  One  accused  of  libel  is  responsible  for  the  publication  of  libelous 
matter  as  the  statement  of  a  third  person,  though  there  is  no  proof 
that  such  third  person  did  not  make  the  statements  accredited  to  her. 
(State  V.  Hosmer,  57.) 

LLbM  and  Slander— Criminal  BeaponalblUtT-^^enon''  D^amed. 

3.  Under  Section  2403,  L.  O.  L.,  providing  that  the  word  "person'^ 
includes  corporation  as  well  as  a  natural  person,  the  publication  may 
be  a  criminal  libel,  though  it  relates  only  to  a  corporation,  if  it  haa 
a  direct  tendency  to  injure  it  in  its  business.     (State  v.  Hosmer,  57.) 

Libel  and  Slander— Criminal  Beaponaibllity— Worda  Libeloiis  Fer  Sow 

4.  In  a  prosecution  for  libel  of  a  convent  and  its  Mother  Superior, 
statements  that  one  was  kidnaped  and  confined  as  a  prisoner  in  tho 
convent;  that  she  was  abused  by  the  priest  and  Mother  Superior  from 
time  to  time;  that  the  priests  from  many  parts  of  the  valley  gathered 
at  the  convent  and  were  holding  a  drunken  orgy,  and  their  unmention- 
able treatment  of  herself  and  other  nuns  who  had  taken  the  black 
veil  became  unendurable  to  her;  that  she  knew  if  they  caught  her  this 
time  they  would  murder  her;  that  she  would  rather  die  than  submit 
herself  to  their  licentious  treatment;  that  they  told  her  that  she  waa 
to  be  what  the  concubines  were  to  Solomon  and  David  and  other  men 
of  Bible  times — were  libelous  per  $e,  though  they  did  not  charge  the  per- 
son libeled  with  a  crime,  since  they  exposed  those  claimed  to  be 
libeled  to  public  hatred  and  contempt.     (State  v.  Hosmer,  57.) 

Libel  and  Slander^'<Lib^'» 

5.  A  libel  is  a  malicious  defamation,  made  public  either  by  print- 
ing, painting,  writing,  signs  or  pictures,  tending  to  blacken  the  mem- 
ory of  one  who  is  dead,  or  the  reputation  of  one  who  is  living,  and  to 
expose  him  to  public  hatred,  eontempt  and  ridicule.  (WUletto  ▼• 
Seudder,  535.) 
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UMl  tod  Slaadw— Words  finpatlag  Orlm«— Forg«3T. 

6.  To  eh&rge  a  person  in  writing  with  forgery  is  actionable  per  se. 
(Willetts  y.  Scudder,  5S5.) 

XilMl  and  Blander-^iistillcatloii — Tmtlu 

7.  Under  the  express  provisions  of  Section  9&,  L.  O.  L.,  a  person 
charged  in  a  eiyil  action  with  libel  may  defend  by  alleging  that  the 
alleged  libelous  words  were  true.     (Willetts  v.  Scudder,  535.) 

Libel  and  Slander— Actions— Qaestiona  for  Jury. 

8.  In  an  action  for  libel,  where  defendant  pleads  the  truth  of  its 
eharge  that  plaintiff  forged  the  indorsement  of  a  check,  it  is  a  ques* 
tion  for  the  jury  whether  plaintiff  made  the  indorsement  with  intent 
to  defraud.     (Willetts  y.  Scudder,  535.) 

UEKa 

See  Landlord  and  Tenant,  1-3, 
See  Logs  and  Logging,  1-^, 
See  Mines  and  Mining,  1-4. 

Suit  to  Forecloao  Lien. 

See  Logs  and  Logging,  1-4. 

UFE  IN8UBAK0E. 

See  Insurance,  1. 

LIMITATION  OF  AOTIOKS. 

Limitation  of  Actiont— Operation  of  Statato — ^Part  Paymont. 

1.  Section  24,  L.  0.  L.,  providing  that  no  acknowledgment  or 
promise  shall  be  sufficient  evidence  of  a  new  or  continuing  contract 
to  take  the  ease  out  of  the  statute  of  limitations  unless  contained  in 
writing,  but  that  this  section  shcdl  not  alter  the  effect  of  any  pay- 
ment of  principal  or  interest,  does  not  affeci  the  operation  of  Section 
25,  relating  to  the  effect  of  a  payment  of  principal  or  interest  on  an 
existing  contract.     (Horsfall  v.  Logan,  150.) 

Limitation  of  Actlona— Operation  of  Statato — ^Part  Paymont^ 

2.  Under  Section  25,  L.  O.  L.,  providing  that  whenever  any  pay- 
ment of  principal  or  interest  has  been  made  after  maturity  on  an 
existing  contract,  whether  it  be  bill  of  exchange,  promissory  note, 
bond  or  other  evidence  of  indebtedness,  the  limitation  shall  commence 
from  the  last  payment,  limitations  run  from  the  last  payment  on  an 
express  oral  contract  to  pay  a  certain  sum  for  services  of  a  physician* 
(Horsfall  v.  Logan,  150.) 

LIMITATION  OF  UABILITT. 

See  Carriers,  4. 
See  Shipping,  1,  2. 

UTTOSAL  BIOHTa 
See  Navigable  Waters,  1« 
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XiOOa  AKB  liOGOIKO. 

LogB  axid  Logging— Iiieiui — Suits  to  Forodose— Pleading. 

1.  In  a  suit  to  foreclose  liens  on  logs,  where  the  logs  are  described 
as  being  from  standing  timber  on  a  mountain  about  five  miles  north- 
west of  a  named  town,  being  United  States  land,  the  logs  being  dis- 
tributed along  the  donkey  road  from  the  government  land  to  a  certain 
railroad,  being  about  100,000  feet  of  merchantable  logs,  more  or  less, 
not  marked  or  branded,  such  description  is  fatally  defective.  (Shultz 
V.  Shively,  450.) 

IiOgB  and  Logging— Lien — Suit  to  Forecloao— Pleading/ 

2.  Under  Section  7461,  L.  O.  L.,  giving  a  lien  to  laborers  in  log- 
ging camps  upon  the  logs,  and  Section  7467,  requiring  the  filing  of  a 
claim  with  the  county  clerk,  containing  a  sufficient  description  of  the 
property  charged,  a  description  in  a  complaint  to  foreclose  a  lien  of 
logs  from  certain  premises  marked  and  branded  with  letters  "U.  S.," 
a  part  of  them  located  at  the  mUlyard  of  a  certain  mill,  and  a  quan- 
tity of  ties,  bridge  timbers,  mining  timbers  and  other  manufactured 
lumber,  manufactured  out  of  such  logs  and  located  at  the  same  place, 
is  sufficient,  where  the  defendant  has  answered  the  complaint  after 
his  demurrer  thereto  has  been  overruled,  under  the  rule  that  the  stat- 
utes should  be  liberally  construed  for  the  benefit  of  the  laborer,  to 
sustain  a  decree  for  a  lien  oi^  the  logs  so  marked  and  the  lumber 
manufactured  from  such  logs  and  located  at  the  mill.  (Shultx  ▼. 
Shively,  450.) 

LogB  and  Logging — ^Liena — ^Foroclosore — ^Bvld«nc«. 

3.  In  a  suit  to  foreclose  a  logging  lien,  oral  evidence  is  admissible 
to  aid  the  description  of  the  property  given  in  the  complaint.  (Shultz 
V.  Shively,  450.) 

LogB  and  Logging-— Logging  Lien — ^Forecl08nra--Jnri8dictiQn. 

4.  A  court  of  equity  having  acquired  jurisdiction  of  a  suit  to  fore- 
close a  logging  lien,  may  enter  a  decree  for  damages,  as  authorized 
by  Section  7476,  L.  O.  L.,  against  a  defendant  who  has  rendered  it 
difficult  or  impossible  to  identify  any  of  the  property  covered  by  the 
lien,  or  has  injured  or  destroyed  it.     (Shultz  v.  Shively,  450.) 

Logi  and  Logging— Liens — ^Property  Subject 

5.  Where  laborers  are  entitled  to  liens  on  logs  under  Section  7461, 
L.  O.  L.,  giving  a  lien  to  laborers  in  logging  camps,  their  right  to 
such  liens  extends  to  ties,  timbers  and  lumber  manufactured  from  the 
logs.     (Shultz  V.  Shively,  450.) 

Logs  and  Logging — Aliens — Acconntlng. 

6.  Where  it  was  agreed  that  unmarked  logs  distributed  along  a 
road  should  be  collected,  sold,  and  the  proceeds  applied  on  logging 
liens,  while  the  lien  claimants  should  show  the  items  of  expense 
charged  against  such  proceeds,  yet  if  they  fail  to  do  so  and  there  is 
no  evidence  tending  to  show  that  the  net  proceeds  exceeded  the 
amount  credited  on  the  lien,  the  aeeount  will  be  sustained.  (Shults 
V.  Shively,  450.) 

Logs  and  Logging — Title— <?on8tniction  of  Contract 

7.  Where  the  former  owner  of  land  had  sold  the  timber  thereon, 
to  be  removed  within  a  certain  time,  and  then  conveyed  by  quit- 
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claim  to  a  corporation,  which  in  turn  conveyed  to  plaintiff,  reserving 
the  timber  "in  accordance  to  the  contract"  of  sale,  and  a  mutual  re- 
lease was  afterward  executed  by  the  sellers  and  buyers  of  the  timber 
and  the  corporation,  after  which  the  corporation  made  the  sale  of  the 
timber  under  which  defendant  claims,  the  reservation  in  the  convey- 
ance to  plaintiff  was  inoperative  after  the  release^  and  plaintiff  is  the 
owner  of  the  timber  on  the  land.     (Neilson  v.  McNeU,  549.) 

MAUCE. 

See  Libel  and  Slander,  1. 

MAUOIOUS  PBOSECUnON. 

MalidouB  Prosecntioii — ^Actloii — ^Evidenca. 

1.  In  an  action  for  causing  to  be  issued  without  probable  cause  a 
search-warrant  (upon  a  complaint  issued  on  information  and  belief),  the 
plaintiff  shows  a  prima  facie  case  when  he  proves  that,  upon  search  by 
an  officer,  the  property  involved  was  not  found  as  disclosed  by  the 
return  writ,  and  that  for  a  long  time  prior  to  the  search  plaintiff  had 
shown  a  good  reputation  for  honesty  and  integrity.  (Smith  v.  Mc- 
Duffee,  276.) 

MaUcloua  Pxosecntion— Evidence — ^Admissibility. 

2.  In  an  action  for  causing  to  be  issued  without  probable  cause  ft 
search-warrant,  where  the  plaintiff  produces  evidence  of  his  good 
reputation  for  honesty  and  integrity,  the  defendant  may  rebut  the 
inference  of  want  of  probable  cause  by  evidence  that  the  reputation 
of  plaintiff  for  honesty  and  integrity  was  bad.  (Smith  v.  McDuffee, 
276.) 

MABEIAOE  SETTLEMENT, 

See  Husband  and  Wife,  2. 

MABSHFIELD,  OHABTEB  OF. 
Lapp  v.  Marshfield,  573. 

MASTER  AND  8EBVANT. 

Master  and  Servant— Wages — ^Actiomk— Pleading. 

1.  Under  Sections  5066-5068,  L.  O.  L.,  prohibiting  the  issuance  of 
non-negotiable  acknowledgments  of  indebtedness  for  wages  to  em- 
ployees, and  providing  that,  in  any  action  for  the  collection  of  any 
such  acknowledgment  of  indebtedness,  if  the  acknowledgment  of 
indebtedness  or  wages  is  not  paid  within  48  hours  after  proper 
demand,  the  court  may  include  in  the  judgment  a  reasonable  sum  for 
attorney's  fees,  provided  the  employee  shall  have  given  not  less  than 
three  days'  notice  of  his  intention  to  quit,  a  complaint  for  labor, 
alleging  three  days'  notice  to  quit  and  demand  more  than  48  hours 
before  the  commencement  of  the  action  does  not  show  a  statutory 
liability,  in  the  absence  of  allegation  that  any  non-negotiable  acknowl- 
edgment of  indebtedness  was  given*  (Chamberlain  y.  Townsend, 
207.) 
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MBOHAKIOS^  LIEN8. 

Hadumlcir  Lltnfl— Bnf oroiOMiit— JnxlidietloiiF— Aetflntion  for  OomaiM^ 
Mat. 

1.  In  a  luit  againgt  an  owner  and  contractor  to  enforce  a  mechan- 
ic's lien,  though  the  right  to  tho  lien  was  denied,  the  court  properly 
retained  equitable  jurisdiction  to  enforce  plaintiff's  claim  against  a 
fund  in  the  hands  of  the  owner  due  the  contractor.  (Bumeaa  ▼• 
Honejman  Hardware  Co,  498.) 

Machanlcg'  Liem — ^Enf orconent— Plaadlng    and    Proof— Amoant    of 
SecoTory. 

2.  In  a  suit  to  enforce  a  mechanic's  lien,  where  the  complaint  al- 
leges the  ralue  of  labor  and  material  at  a  certain  sum,  which  is  not 
denied,  though  the  authority  of  the  plaintiff  to  furnish  the  labor  and 
material  is  questioned,  the  claim,  if  allowed,  must  be  granted  in  the 
full  amount  alleged.     (Burness  v.  Honeyman  Hardware  Co.,  498«^ 

BONES  AND  MINEBALa 

Minos  and  lCineral»— Mining  Lion— Awdgnmont — ^Blgbto  Acqnirod. 

1.  The  right  to  a  mining  lien,  being  a  creature  of  the  statute, 
the  right  to  perfect  the  lien  is  limited  to  the  persons  who  do  the 
work  or  furnish  the  material  or  supplies,  and  an  assignment  before 
the  lien  is  recorded  carries  title  only  to  the  debt  or  chose  in  action, 
and  not  to  the  right  to  perfect  the  lien.  (Loud  v.  Gold  Bay  Bealty 
Co.,  155.) 

Mines  and  Minerals— Mining  Zaon— Bnfozvemont— Weigbt  of  ByI- 
donee. 

2.  In  a  suit  to  foreclose  mining  liens,  evidence  examined  and  held 
to  show  that  an  assignment  of  the  liens,  though  dated  prior  to  the 
date  of  the  recording  of  the  liens,  was  in  fact  executed  subsequent 
to  such  record.     (Loud  v.  Gold  Ray  Bealty  Co.,  155.) 

Minos  and  Minerals— Mining  Lions— Verification  of  Glaim. 

3.  Under  Section  7445,  L.  O.  L.,  providing  that  the  statement  for 
a  lien  on  mines  and  mining  property  shall  be  veriiied  by  the  oath  of 
the  claimant  or  some  other  person  having  knowledge  of  the  facts, 
an  affidavit  that  the  affiant  caused  the  notice  of  lien  to  be  prepared 
at  the  instance  and  request  of  the  claimant;  that  he  had  personal 
knowledge  of  all  the  facts  set  forth  in  the  lien,  and  knew  the  facts 
to  be  true — was  a  sufficient  verification.  (Loud  v.  Gold  Bay  Bealty 
Co.,  155.) 

Minos  and  Minerals— Mining  Liens— Enforcement — Sofflcianey  of  Evi- 
dence. 

4.  In  a  suit  to  foreclose  liens  on  a  mine  and  mining  property,  evi- 
dence held  sufficient  to  show  prima  facie  that  the  claims  on  which  the 
liens  are  based  were  not  paid.     (Loud  v.  Gold  Bay  Bealty  Co.,  155.) 

Mines  and  Minerals— Mining  Liens— Effect  of  Prior  aalms. 

5.  A  sale  of  mining  property  on  foreclosure  of  a  mortgage  ex- 
tinguishes the  liens  of  the  mortgagee  so  that  they  do  not  affect  a 
subsequent  proceeding  for  a  lien  against  the  prepay  for  labor  and 
supplies.     (Loud  v.  Gold  Bay  Bealty  Co.,  155.) 
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JfiziM  and  Minenli— Mlninir  Uani — Oomseitl  of  Owners— Notice. 

6.  Where  labor  and  supplies  for  a  mine  were  furnished  to  a  lessee, 
'whose  lease  was  recorded  as  required  by  Section  7444,  L.  O.  L.,  and 
the  owner  h«d  not  caused  to  be  posted  at  not  less  than  three  con- 
iSpicuous  places  in  the  mine  a  notice  in  writing  stating  the  name  of 
the  lessee,  and  that  the  owner  thereof  would  not  be  responsible  for 
any  debts  contracted  by  the  lessee  or  other  person  than  the  owner, 
as  required  by  the  section  referred  to,  the  persons  furnishing  the 
labor  and  supplies  were  entitled  to  liena  against  the  mine.  (Loud  v. 
Oold  Bay  Bealty  Co.,  155.) 


See  Beformfttion  of  Instruments,  3,  4. 

MOTIONS. 

8ee  Action,  1. 
See  Evidence,  4. 
6ee  Pleading,  5. 


HOTIVH. 


See  Homicide,  1. 


MUNICIPAL  OOEPOBATIONa 

Jffnnicipal  Corporations — Public  ImproTemeatfl— Mode  of  ImproTemant 
not  Mandatory. 

1.  Portland  city  charter,  giving  the  council  authority  to  levy  a 
two-mill  tax  which  shall  constitute  a  special  fund  to  be  used  only  to 
pay  for  the  construction  of  bridges  other  than  those  across  the 
IVillamette  River,  the  estimated  cost  of  which  shall  not  be  less  than 
$15,000  each,  but  declaring  that  these  provisions  do  not  include 
elevated  roadways,  tramways,  or  structures  other  tlian  bridges  across 
Riches  and  ravines,  does  not  restrict  the  city  to  the  erection  of  a 
bridge  as  the  manner  of  improving  a  street  at  any  particular  place, 
«uch  authority  being  permissive  and  not  mandatory.  (Hochfeld  v. 
Portland,  190^ 

Municipal  Corporattons— Public  Improyements— Authority  for  Beas- 
aesBment. 

2.  A  resolution  for  reassessment  for  a  street  improvement,  reciting 
that  the  previous  reassessment  was  set  aside  and  declared  void  by 
the  decree  of  the  Circuit  Court,  sufficiently  showed  a  cancellation  of 
the  former  assessment  to  authorize  a  reassessment.  (Hochfeld  v. 
Portland,  190.) 

Municipal  Corporations  —  Public  ImproTmants — AMessmentB  —  Lia- 
bility for  Damages. 

3.  That  a  city,  in  improving  a  street,  trespassed  on  the  lands  of 
abutting  owners  by  building  an  embankment  to  hold  the  fill  of  the 
street  without  having  condemned  the  property  for  public  use,  does 
not  affect  or  vitiate  an  assessment  for  the  expense  of  the  improve- 
ment. In  case  private  property  of  a  citizen  is  damaged  in  making 
auch  improvement,  the  city  is  responsible  the  same  as  an  individual 
or  corporation.     (Hochfeld  v.  Portland,  190.) 
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Mnnldiwl  Ooxporatioti»— PnbUc  ImproYamente— Question  for  Beviow;. 

4.  On  a  writ  of  review  to  correct  an  assessment  for  a  street  ioi- 
prayement,  an  objection  that  the  preliminary  reassessment  is  several 
thousand  dollars  larger  than  the  assessment,  and  that  the  priee  hy 
eubic  yard  for  fill  is  excessive,  raises  no  issue  for  review.  (Hoehfeld 
V.  Portland,  IW.) 

Municipal    Corporations — ^Public    Zmproyamanti — ^DnproTomenti    Sft- 
eluded  in  Single  Proceeding. 

5.  It  is  proper  to  include,  in  a  single  proceeding  and  assessment 
by  a  city,  the  making  of  a  fill,  macadamizing  the  road,  and  laying 
sidewalks  on  top  of  the  fill,  for  the  city  is  not  compelled  to  improve  ita 
streets  by  piecemeal.     (Hoehfeld  v.  Portland,  190.) 

Municipal    Corporations— Public    Zmprorements— Assessments— Find- 
ings by  CoundL 

6.  In  a  proceeding  for  an  assessment  for  a  street  improvement, 
objections  that,  in  making  the  fill,  a  sewer  was  broken,  whereby  ft 
large  amount  of  material  was  carried  away,  that  some  .gravel  used 
in  the  grade  had  been  carted  off,  that  some  of  the  property  owners 
had  partially  filled  the  street,  for  all  of  which  they  were  being  as- 
sessed, making  double  payment  therefor,  and  that  they  were  being^ 
charged  for  the  slope  of  the  embankment  outside  of  the  street  lines 
and  upon  their  own  property,  raised  questions  of  fact  requiring  find- 
ings of  record  by  the  council,  in  the  absence  of  which  they  cannot 
be  considered  on  writ  of  review  to  review  the  assessment.  (Hoehfeld 
V.  Portland,  190.) 

Municipal  Corporations — ^Public  Improyements — Assessments. 

7.  Abutting  owners  cannot  be  made  to  pay  for  a  fill  in  a  street 
twice,  nor  for  what  they  have  already  done  themselves,  nor  for  t1i» 
erection  of  an  embankment  on  their  own  property  without  condemna^ 
tion  proceedings  by  the  city.     (Hoehfeld  v.  Portland,  190.) 

Municipal    Corporations— Public    ImproTsments — ^Assessments— Hesi^ 
ing  by  Council. 

8.  Where,  at  the  time  set  for  hearing  by  the  city  council  of  ob- 
jections to  a  street  assessment,  the  ordinance  and  objections  were 
referred  to  the  committee  on  streets,  and  the  report  of  the  commit- 
tee, some  months  later  that  the  remonstrators  were  called  for,  and^ 
no  one  appearing,  the  remonstrances  were  considered,  and  the  com- 
mittee recommends  that  the  ordinance  pass  and  the  remonstranees  be 
overruled,  was  adopted  on  motion,  such  action  was  error;  the 
objectors  bein|^  entitled  to  a  hearing  before  the  counciL  (Hoehfeld 
V.  Portland,  190.) 

Municipal  Corporatioos — ^Public  ImproTsmentfr— Assessments— Bevisv. 

9.  On  a  writ  of  review  to  correct  a  street  assessment,  the  court's 
refusal  to  compel  a  return  of  the  engineer's  eross-section  drawings, 
so  as  to  show  the  portion  of  the  fill  extending  beyond  street  lines 
was  not  error,  being  material  only  on  questions  of  fact  which  aro 
not  considered  under  a  writ  of  review.     (Hoehfeld  v.  Portland,  190.) 


Municipal  Corporations — ^Public  Improvements— Assessmsni    Benrtswi 

10.    Under  Section  611,  L.  O.  L.,  relating  to  writs  of  review,  prs- 
viding  that  the  court  shall  have  power  to  affirm^  modify,  reverse  •» 
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annnl  the  decision  or  determination  reviewed,  and,  if  necessary,  by 
mandate  direct  the  inferior  tribunal  to  proceed  according  to  its 
decision,  where  it  is  held  on  writ  of  review  that  a  city  council,  though 
having  jurisdiction  of  the  proceedings,  erred  in  omitting  to  determine 
questions  of  fact  by  findings  entered  on  its  record,  the  cause  will  be 
remanded,  with  directions  to  instruct  the  city  to  give  the  notice  re- 
quired by  its  charter  for  hearing  the  objections  appearing  in  the 
record  and  to  proceed  to  determine  them  in  accordance  with  the  opin- 
ion of  the  court.     (Hochfeld  v.  Portland,  190.) 

Hnnicipal    Corporations— Warrants — Negotiability — '"Negotiable    In* 
Btnunent." 

11.  City  warrants  are  not  negotiable  instruments  in  the  sense  ap- 
plied to  unmatured  commercial  paper;  and,  while  they  are  prima  facie 
valid,  yet  as  against  any  holder  they  are  subject  to  all  defenses,  the 
same  as  any  open  account  or  non-negotiable  paper.  (Glatskanie  State 
Bank  v.  Rainier,  243.) 

Hnnicipal  Oorporattons — Warrants — ^Actions— -Evidence. 

12.  In  an  action  on  a  city  warrant  by  a  purchaser  thereof,  the 
court  may  inquire  into  the  whole  transaction  between  the  original 
parties,  and  determine  whether  the  city  charter  provisions  have  been 
observed  in  the  issuance  of  the  warrant.  (Glatskanie  State  Bank  v. 
Bainier,  243.) 

Mnnidpal  Corporations — Contract — ^Neoeasity  for  Ordinance. 

13.  Where  a  city  charter  requires  all  city  contracts  and  all  appro- 
priations in  excess  of  $500  to  be  made  by  ordinance,  and  an  ordinance 
authorizing  the  employment  of  a  city  engineer  provides  that  he  shall 
be  paid  4  per  cent  of  the  cost  of  any  and  all  improvements  under  his 
supervision  and  inspection,  2  per  cent  to  be  paid  in  warrants  when 
the  estimate  is  made,  and  the  balance  monthly  as  the  work  progresses, 
a  provision  in  the  contract,  entered  into  by  the  mayor  and  police 
judge,  that  if  any  contractor  shall  fail  to  complete  his  work  within 
the  time  fixed  by  his  agreement,  then  extra  costs  of  inspection  shall 
be  paid  to  the  engineer  out  of  the  penalties  the  city  shall  collect 
from  the  contractor  is  void,  and  a  warrant  exceeding  $500,  issued  in 
compromise  of  a  claim  for  such  extra  costs,  is  not  enforceable. 
(Glatskanie  State  Bank  v.  Rainier,  243.) 

Hnnicipal  Corporations— Streets— Bqnitable  Estoppels. 

14.  Where  persons  inclosed  a  portion  of  a  street  and  used  it  as  a 
corral  for  horses  in  the  winter  and  for  the  growth  of  vegetables  in  the 
summer,  but  made  no  other  improvements  on  the  land,  the  city  is  not 
estopped  to  claim  the  street,  the  doctrine  of  equitable  estoppel  in  such 
cases  being  based  on  the  injustice  to  private  parties  who,  relying 
for  many  years  on  the  tacit  acquiescence  of  public  officers,  have  made 
permanent  and  valuable  improvements  of  which  they  would  be  de- 
prived by  opening  a  highway.     (Booth  v.  PrineviUe,  298.) 

Hnnicipal  Corporations — Obstroctloii  of  Street— Snit  to  Enjoim— Plead- 
ing—ltsaeB  and  Proof. 

15.  In  a  suit  to  enjoin  the  maintenance  of  buildings  and  fences 
across  a  street  which  had  formerly  been  owned  by  defendants,  testi- 
mony on  behalf  of  defendants  that  they  did  not  intend  to  dedicate 
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the  part  of  the  street  where  their  house  was  situated  is  inadmissible,, 
where  it  is  not  pleaded.     (Portland  v.  MiUer,  317.) 

Municipal  Corporatloiui^-Streets— EitoppeL 

16.  Though  defendants  occuping  a  portion  of  a  street  have  made 
valuable  improvements  thereon  for  several  years,  the  city  is  not 
estopped  to  enjoin  their  maintenance  by  its  failure  to  eject  defendant 
at  an  early  date.     (Portland  v.  Miller,  317.) 

Bftmldpal  Oorporatl<«8 — Ordinances— Inltiatiye  and  Beforendnm. 

17.  Under  Article  IV,  Section  la,  of  the  Constitution,  reserving  to- 
the  legal  voters  of  every  municipality  the  initiative  and  referendum 
powers  as  to  all  municipal  legislation,  and  Article  XI,  Section  2,  giv- 
ing  the  legal  voters  of  every  city  and  town  power  to  enact  and 
amend  their  municipal  charter,  a  provision  of  an  ordinance,  providing- 
for  the  exercise  of  the  initiative  and  referendum,  but  restricting  the 
signing  of  initiative  petitions  to  registered  voters,  is  invalid,  (titate 
ex  rel.  v.  Dalles  City,  337.) 

Municipal  Oorporatlons— Ordinances— Partial  Inyalldlty. 

18.  The  invalidity  of  a  provision  in  an  ordinance  restricting  the 
signing  of  initiative  petitions  to  registered  voters  does  not  vitiate 
remaining  sections  of  the  ordinance  providing  the  manner  of  exer- 
cising the  initiative  and  referendum.  (State  ex  rel.  v.  Dalles  City,. 
337.) 

Municipal  Corporations — Ordlnaaces->€onstnictloa  and  Operation. 

19.  Where  a  city  charter  provides  for  the  taking  effect  of  any 
ordinance  on  its  passage  and  approval  by  the  mayor,  the  fact  that  aik 
ordinance  providing  for  the  exercising  of  the  initiative  and  referen- 
dum was  not  posted  or  published  does  not  render  the  ordinance  in* 
invalid.     (State  ex  rel.  v.  Dalles  City,  337.) 

Mimlclpal  Corporations— Charter— Amendment^-Inltlatlye  and  Safer* 
•ndun. 

20.  Where  an  ordinance  requires  the  publication  of  a  proposed 
initiative  measure  before  a  certain  time,  the  failure  to  publish  a 
charter  amendment,  proposed  by  initiative,  at  the  required  time 
vitiates  the  amendment,  though  the  fact  that  it  would  be  voted  on. 
was  fully  advertised.     (State  ex  rel.  v.  Dalles  City,  337.) 

Municipal  Corporations— Charter— Enacting  Clause — "Ordain."* 

21.  The  enacting  clause  of  a  charter  amendment,  "The  people  of 
Dalles  Cit^  do  ordain  as  follows,"  is  sufficient;  the  term  "ordain'^ 
being  equivalent  to  "be  it  enacted,"  or  any  like  expression.  (State 
ex  rel.  v.  Dalles  City,  337.) 

Municipal  Corporatlcms — Ordinances— Enacting  Clanse. 

22.  Article  IV,  Section  1,  of  the  Constitution,  requiring  the  style  of 
all  bills  to  be,  "Be  it  enacted  by  the  people  of  the  State  of  Oregon,*^ 
applies  only  to  measures  adopted  by  the  legislative  assembly  or  the 
people  of  the  whole  state,  and  not  to  municipal  legislation  or  charter. 
(State  ex  rel.  v.  Dalles  City,  337.) 
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HQnldiwl  Oorpozatioiis — Ordlnmcas  —  InitiattTa  and  B«fereiidimi  — 
SapeftL 

23.  The  mere  fact  tliat  a  city  charter  if  amended  by  initiative  by 
the  ase  of  the  word  "ordain"  does  not  empower  the  council  to  repeal 
the  amendment  as  it  would  an  ordinance  passed  by  itself.  (State  ex 
rel.  V.  Dalles  City,  337.) 

Municipal  CorporatU>iiB — OrdinanceB— Validity. 

24.  The  question  of  the  wisdom  of  municipal  legislation  proposed 
by  initiative  or  of  difficulties  in  its  execution  does  not  affect  the 
question  of  its  validity.     (State  ex  rel.  v.  Dalles  City,  337.) 

Municipal  Oorporationa — ^Public  Improyementa — AaamuamuitB, 

25.  Under  a  city  charter  provision  giving  the  council  power  to  de- 
termine what  shall  constitute  a  lot  or  part  thereof,  where  it  does  not 
appear  that  the  owner  of  a  tract  is  injured  by  laying  it  off  into 
•mailer  rectangular  tracts  for  assessment  purposes,  an  assessment  in 
that  manner  is  at  the  most  irregular,  and  not  void  in  equity.  (Lapp 
V.  Marshfield,  573.) 

Municipal  Oorporationa — PnbUc  Improyementa— Aaaeaamenta — ^"Adja* 
cent  Property.** 

26.  A  city  charter  authorizing  assessments  for  a  public  improve* 
jnent  upon  "adjacent  property*'  includes  lands  which,  while  not  imme- 
diately abutting  on  the  improvement,  lie  so  near  as  to  be  benefited 
by  it.     (Lapp  v.  Marshfield,  573.) 

Monidpal  Corporations — ^Public  Improyementa — Aaaeaamenta. 

27.  In  a  suit  to  enjoin  the  collection  of  an  assessment  for  public 
improvements,  where  plaintiff's  land  is  included  with  other  land  and 
he  introduced  in  evidence  a  map  showing  what  portion  of  the  land 
assessed  belongs  to  him,  a  decree  will  be  entered  for  the  release  of 
his  land  from  the  lien  of  the  assessment  upon  payment  of  his  portion 
of  the  assessment.     (lApp  v.  Marshfield,  573.) 

Municipal  Oorporationa— Indebtedaeea    Payment— General  or  IS^^edal 
Fund. 

28.  Where  a  city  charter  provides  that  no  part  of  the  expense  of 
the  improvement  of  any  street  shaU  be  paid  from  the  general  fund, 
but  the  whole  shall  be  defrayed  by  special  assessments,  the  city  haa 
no  power  to  authorise  the  payment  of  warrants  against  the  special 
fund  for  a  street  improvement  from  the  city's  general  fund.  (Car- 
ruthers  v.  Astoria,  505.) 

Municipal  Oorporationa— Public  Improyementa— Liability  of  Oity. 

29.  In  order  to  relieve  a  contractor  of  the  duty  to  carry  out  his 
contract  for  a  public  improvement  and  to  hold  the  city  liable  for  the 
expense  of  the  work  done  on  the  ground  that  the  city  determined  that 
the  manner  of  doing  the  work  was  dangerous  to  the  adjoining  prop- 
erty, it  must  be  shown  that  it  was  an  impossibility  for  the  contractor 
to  do  the  work  otherwise  than  in  the  manner  being  followed.  (Car- 
ruthers  v.  Astoria,  505.) 
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KAVIOABLE  WATERS. 

KftTlgable  Wat«r»— Uttonl  Bigbto— "Seashore"— 'Tide-land.'* 

1.  The  "seashore"  or  "tide-lands"  include  all  lands  lyins  between 
high-water  mark  and  low-water  mark  at  ordinary  tide.  (Bay  City 
Land  Co.  v.  Craig,  31.) 

Navigable  Watex»— Tld^-landa— BiglitB  of  Owner. 

2.  Any  rights  a  party  may  acquire  to  tide-lands  are  subject  to  the 
Jus  puhlicwn^  including  the  rights  of  navigation  and  fisheries  in  waters 
which  alternately  cover  and  uncover  the  lands.  (Harrison  y  Pacific 
Ky.  ft  Nav.  Co.,  553.) 

NEOIJOBKOB. 

Negligence— Evidence— Alterations  After  Injuries. 

1.  Evidence  of  an  alteration  in  conditions  after  an  accident  is 
inadmissible  unless  it  is  offered  to  substantiate  an  issue  that  the 
agency  causing  the  hurt  could  not  have  been  operated  in  the  changed 
condition.     (Furbeck  v.  I.  Qevurtz  A  Son,  12.) 

Negligence--ETldence— Alterations  After  Injules. 

2.  Where  a  witness  for  defendant,  in  an  action  for  personal  in- 
juries, testifying  as  to  measurements  of  the  iron  platforms  which  had 
fallen  and  hurt  plaintiff,  remarked  that  the  iron  had  been  removed, 
cross-examination  as  to  a  change  of  place  of  the  storing  of  the  iron- 
work after  the  injury,  plainti^s  counsel  stating  he  desired  to  show 
that  the  platforms  could  have  been  placed  in  the  gutter,  was  inad- 
missible.    (Furbeck  v.  I.  Gevurtz  ft  Son,  12.) 

NegUgence— <7oiitTibntor7  Negligence— Assunption  of  Bisk. 

3.^  The  defense  of  assumption  of  risk  can  be  invoked  only  in  eases 
l>etween  master  and  servant.     (Furbeck  v.  L  Gevorts  ft  Son,  12.) 

See  Electricity,  1. 

See  Street  Railroads,  1,  2. 

NBOOTIABLB  PAPER. 

See  Payment,  1. 

NEW  TBIAIi. 

New  Trial — Oronnds— Error  of  Law. 

1.  Under  Section  548,  L.  O.  L.,  providing  that  a  final  order  affect- 
ing a  substantial  right  and  made  in  a  proceeding  after  a  'judgment  or 
decree  is  reviewable  on  appeal,  and  that  an  order  setting  aside  a 
judgment  and  granting  a  new  trial,  for  the  purpose  of  being  reviewed, 
shaU  be  deemed  a  judgment  or  decree,  the  right  of  a  Circuit  Court  to 
«et  aside  a  judgment  and  grant  a  new  tritd  can  be  exercised  only 
when  in  the  trial  error  has  been  committed  that  is  so  prejudicial  that 
the  judgment  would  be  reversed  on  appeal.  (Smith  Typewriter  Go. 
V.  McGeorge,  523.) 

New  Trial— Proceedings  to  Procure— Snfllciencr  of  Motion. 

2.  Though  a  motion  for  new  trial  did  not  specifically  state  that 
there  was  no  evidence  to  sustain  the  verdict  as  to  some  material  issue. 
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the  court  properly  granted  a  new  trial,  where  nieli  waa  the  fact. 
(Budolph  ▼.  Portland  B7.  L.  ft  P.  Co^  560.) 

6ee  Criminal  Law,  13,  14. 


Bee  ETidenee,  4. 
See  Inauranee,  1 
Bee  Trial,  4. 


NONttUITt 


NOTIOB, 


Bee  Carriers,  8. 

Bee  Corporations,  1« 

Bee  Electricity,  3. 

Bee  Injunction,  3. 

Bee  Landlord  and  Tenant,  1,  8. 

Bee  Mines  and  Minerals,  6. 


Bee  Corporations,  2-5. 

OFFXOIAIi  Dun*. 

Bee  Evidence,  5.       

OPINIOK  EVlDBMOBb 

Bee  Criminal  Law,  6. 

OVDISAJXUBB* 

Bee  Municipal  Corporations,  18,  17,  18. 
Bee  Street  Railroads,  3. 

OBBO0NOA8B& 

Applied,  Approved,  Olted,  Digtingnlslied,  FoUowed  and  Ommled  in 
tbia  Volume. 

See  Table  in  Front  of  tMs  Volume. 

OBEOOK  OOHBTITUTIOH'* 

Clited  and  Oonatmed  in  tbia  VtAuae. 
Bee  Table  in  Front  of  this  Voliune. 

OBBOOH  STATUTSa 

Bee  Table  in  Front  of  this  Voliune. 


Partiee— PlalntlfFa— Peraoni  Who  moat  flno. 

1.  One  employed  to  feed  hogs  under  an  agreement  that  he  was  to 
receive  the  value  of  one  third  of  thmr  increase  in  weight  in  excess  of 
126  pounds  has  no  such  interest  in  tnem  as  to  render  him  a  necessarj 
party  to  an  action  for  loss  of  the  hogs  in  shipment.  (Sevier  y.  Mit- 
chell, 483.) 

See  Appeal  and  Error,  14. 
Bee  Injunction,  8. 


Partnersliip — Ownership  of  Property— SrldeneOi 

1.     Where  a  partner  is  in  charge  of  a  brick  manufacturing  plant, 
the  fact  that  he  deals  with  it  aa  his  own  may  be  prima  faci$ 
73  Or.-^8 


674  Indbx. 

evidenee  of  ownenhipi  the  presumption  may  be  OYoreome  hy  proof 
of  facts.     (Day  v.  Weyant,  215.) 

Partnonhlp — ^Attadimeat  for  Debti  of  Partaer— Property  Bnbject— 

Ownership. 

2.  Under  a  eon  tract  whereby  one  partner  furnished  money  to  put- 
chase  materials  for  a  brick  manufacturing  plants  and  he  retained  the 
title,  all  money  received  to  be  paid  to  him  to  be  applied  among  other 
things,  in  the  payment  of  wages  to  the  other  partner  for  managing 
the  business,  one  half  of  the  profits  to  go  to  each  partner,  but  the 
second  partner's  share  of  the  profits  to  be  applied  in  repayment  of 
the  advances  by  the  first  partner,  the  property  belonging  to  the  first 
partner  is  not  subject  to  attachment  for  debts  of  the  second  partner, 
though  the  contract  was  recorded;  there  having  been  no  chattel 
mortgage  or  transfer  as  security  by  the  second  partner  to  the  first 
without  change  of  possession,  but  a  purchase  from  other  parties.  (Day 
V.  Weyant,  215.) 

PATBCENT. 

Payment— Wliat  Oonstitiites—- Negotiable  Papers. 

1.  The  execution  and  delivery  of  negotiable  papers  is  not  payment 
unless  it  is  accepted  by  the  parties  in  that  sense.  (Seaman  y.  Muir, 
583.) 

See  Limitation  of  Actions,   1,  2. 
See  Municipal  Corporations,  25. 
See  Vendor  and  Purchaser,  2. 

PEB80KAL  INJUBIEa 

See  Contribution,  1. 

See  Electricity,  2. 

See  Negligence,  1,  2. 

See  Release,  1. 

See  Street  Railroads,  1^  2. 

See  Trial,  1. 

PLKADING. 

Pleading — Complaint — Oonetmction — ^Inference. 

1.  Where  a  complaint  is  not  demurred  to,  and  the  defendant  an- 
swers, and  no  objection  is  made  until  the  trial  or  on  appeal,  it  is 
liberally  construed,  and  is  entitled  to  all  intendments  in  its  favor 
that  arise  after  verdict,  and  every  reasonable  inference  will  be  in- 
voked to  sustain  it  after  trial  has  commenced.  (Davis  v.  Mitchell, 
166.) 

Pleading— Definition— Form  of  Allegatlone — Conclusions  of  Law. 

2.  m  a  petition  for  a  writ  of  review  to  correct  errors  in  a  re- 
assessment for  a  street  improvement,  allegations  that  the  city  acted 
in  violation  of  law,  that  the  proceeding  and  assessment  and  reassess- 
ment were  illegal,  and  that  the  legislature  has  not  authorized,  and 
under  the  Constitutions  of  the  state  and  of  the  United  States  eonld 
not  authorize,  the  city  to  do  certain  acts,  are  conclusions  of  law 
which  add  nothing  to  the  strength  of  the  pleading,  and  such  pleading 
may  often  cast  a  cloud  upon  a  really  good  case.  (Hochfeld  v.  Port- 
land, 190.) 
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Plaadlng— Fom  of  Allagatton — Ooncliuioii  of  Iaw. 

3.  An  Allegation,  in  an  action  for  labor  in  pruning  an  orehard, 
that  the  aenricet  were  rendered  to  defendants  as  husband  and  wife, 
as  a  family  expense,  and  that  the  work  was  a  family  expense,  states 
only  a  conclusion  of  law,  in  the  absence  of  facts  supporting  it. 
(Chamberlain  v.  Townsend,  207.) 

Pleading— Form  of  Allegation*— Matters  of  Fact  or  Iaw. 

4.  In  an  action  on  quantum  meruitf  an  allegation  in  a  counterclaim 
for  conTorsion  of  personal  property  that  the  conversion  grew  out  of 
the  same  transaction  as  mentioned  and  described  in  the  complaint, 
but  stating  no  fact  by  which  the  court  could  determine  whether  the 
tort  arose  out  of  the  same  transaction,  states  simply  a  conclusion  of 
law.     (Chamberlain  ▼.  Townsend,  207.) 

Pleading— Motions— Making  More  Deiinite  and  Certain. 

5.  In  an  action  on  an  injunction  bond,  where  damages  consisting  of 
trouble,  time  and  money  expended,  and  injury  to  business  are  im- 
perfectly stated,  the  remedy  of  defendant  is  by  motion  to  make  more 
definite  and  certain.     (Beed  v.  Brandenburg,  436.) 

Pleading    Objections  and  Waiver— Pleading  Orer. 

6.  Where  defendant  answers  after  the  OTerruling  of  his  demurrer 
to  the  complaint,  the  complaint  is  to  be  construed  most  strongly  in 
favor  of  the  pleader,  and  will  be  sustained  where  the  defects  are  in 
the  statement,  but  not  in  the  cause  of  «etion.  (Bhultz  v.  Shivelyi 
450.) 

See  Account  Stated,  1. 

See  Carriers,  7. 

See  Dedication,  3. 

See  Electricity,  2. 

See  Fraud,  8-11. 

See  Injunction,  4. 

See  Logs  and  Logging,  1,  S. 

See  Master  and  Servant,  1. 

See  Mechanics'  Liens,  2. 

See  Municipal  Corporations,  15. 

See  Setoff  and  Counterclaim,  1. 

See  Sheriffs  and  Constables,  1,  8i. 

See  Trial,  2. 

POBTLAKD,  OHABffEB  OF. 
Hochfeld  v.  Portland,  190. 

PBESUMPTIONS. 

See  Evidence,  5. 

See  Searches  and  Seizures,  2. 

PBIKOIPAL  AKD  AOBITT. 

Principal  and  Agent— Batlflcation  of  Unmntborised  Act  of  Agent. 

1.  The  ratification  of  an  nnauthorised  act  of  an  agent  must  be 
<oand  in  the  intention  of  the  principal,  either  express  or  implied,  but 
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the  eireumBtanees  may  be  sneh  that  the  law  will  reeognize  a  eon- 
•tnictive  intention  where  none  actually  existed.  (Cranston  ▼.  West 
CoaBt  Life  Ins.  Co.,  116.) 

Principal  and  Agent— Anthoilty  of  ilgent— ''Batlfleation.'* 

2.  "Batifieation"  takes  place  when  one  person  adopts  a  contract 
for  him  and  in  his  name  which  was  not  binding,  because  the  person 
who  made  it  was  unauthorized.  (Cranston  ▼•  West  Coast  Life  Ins. 
Co.,  116.) 

Principal  and  Agent— Antbority  of  Agwit— Batlfication  if  a  Qaestlon 
of  Fact 

3.  Batification  is  a  question  of  fact,  usually  turning  on  the  conduct 
of  the  principal  in  relation  to  the  contract  or  the  subject  of  it  from 
which  his  intention  may  be  reasonably  inferred.  (Cranston  ▼.  West 
Coast  Life  Ins.  Co.,  116.) 

Principal  and  Agwit— Anthorlty  of  Agent— What  Bvldonco  la  Chtfflr 
dent  Batification. 

4.  Deliberate  and  continued  action  of  a  principal  with  knowledge 
of  the  facts  consistent  with  an  intention  to  adopt  the  contract,  or 
inconsistent  with  a  contrary  intention,  is  sufficient  evidence  of  ratifica- 
tion.    (Cranston  y.  West  Coast  Life  Ins.  Co.,  116.) 

Principal  and  Agent  Accepting  Benefits— ^Ratification. 

5.  Whenever  a  principal  accepts  the  benefits  of  his  agent's  unau- 
thorised acts  with  knowledge  of  all  material  facts,  he  ratifies  them. 
(Cranston  v.  West  Coast  Life  Ins.  Co.,  116.) 

Principal  and  Agent— Authority  of  Agent— Batification. 

6.  Silent  acquiescence  with  full  knowledge  of  the  material  facts 
may  amount  to  a  ratification  If  continued  for  an  unreasonable  time 
and  third  persons  have  acted  in  reliance  upon  and  been  prejudiced  by 
such  acquiescence,  especially  where  an  agent,  not  a  stranger,  has 
exceeded  his  authority.     (Cranston  v.  West  Coast  Life  Ins.  Co.,  116.) 

Principal  and  Agent — ^Anthority  of  Agent — ^Ratification. 

7.  A  ratification  of  an  agent's  acts  is  not  required  to  be  in  writ- 
ing by  the  fact  that  the  authority  of  the  agent  is  in  writing  but  that 
rule  applies  only  where  the  statute  reouires  the  authority  to  be  in 
writing.     (Cranston  v.  West  Coast  Life  ins.  Co.,  116.) 

Principal  and  Agent— AnUiority  of  Agent— Bvldence. 

8.  The  authority  of  an  agent  cannot  be  proven  by  his  own  state- 
ments or  acts  unless  it  be  shown'  that  the  principal  knowingly 
acquiesced  therein,  especially  where  the  agreement  relates  to  real 
property,  in  which  case  Section  808,  L.  O.  L.,  provides  that  an  agree- 
ment by  an  agent  of  the  party  to  be  charged  is  void  unless  the  agent'a 
authority  be  in  writing,  and  that  evidence  of  the  agreement  shall 
not  be  received  other  than  the  writing  or  secondary  evidence  in  the 
cases  prescribed  by  law.     (Toomey  v.  Casey,  290.) 

Principal  and  Agent— Qaeetion  for  Jury. 

9.  In  an  action  for  the  value  of  services  in  preparing  plans  and 
specifications  for  a  dwelling-house,  evidence  held  to  present  a  question 
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for  the  jar7  whether  a  eontractor  was  authorized  b^  defendant  to  con- 
tract with  plaintiff  for  the  serrices.     (Wicks  t.  Sanborn,  3^1.) 

PxlncliMa  and  Acent— Relation  to  Third  Party— A<ent  of  UndlaclOMd 
Principal. 

10.  An  agent  who  contracts  in  his  own  name,  without  disclosing  his 
principal,  renders  himself  personally  liable,  even  though  the  third 
person  knows  that  he  is  acting  as  an  agent,  unless  it  affirmatively 
Appears  that  it  was  the  mutual  intention  of  the  parties  that  the  agent 
should  not  be  bound.     (Frank  y.  Woodcock,  446.) 

Principal  and  Agent— -Unaatborized  Acta — ^Ratification. 

11.  An  instruction  that  wheh  a  person  acts  beyond  his  authority  as 
agent  the  principal  will  be  bound  If  he  ratifies  the  act,  and  a  ratifica- 
tion results  wheu  the  principal  approTos  what  the  a^ent  did  with  full 
knowledge  of  the  acts  of  the  agent,  and,  if  the  principal  approves  that 
which  is  beneficial,  he  is  bound  by  the  remaining  provisions  of  the 
contract,  is  properly  erroneous;  the  phrase  ''with  full  knowledge"  not 
extending  to  the  portion  of  the  instruction  relating  to  approval  of 
what  is  beneficial.     (Smith  Typewriter  Co.  t.  McQeorge,  5^.} 

PROCESS. 

See  Justices  of  the  Peace,  1. 

PUBUO  IMPROVEMENTa 

See  Municipal  Corporations,  1-10,  26-29. 

QUESnOK  POR  JURT. 
See  Evidence,  1. 
See  Fraud,  1. 
See  Homicide,  1. 
See  Libel  and  Slander,  8. 
See  Principal  and  Agent,  9. 

Taking  Qneation  tnm  Jury, 
bee  Trial,  4,  5. 

QXJB8TIOK8  OP  PACT. 

See  Criminal  Law,  IL 

See  Evidence,  6. 

See  Principal  and  Agent,  2. 

RAINIER^  CHARTER  OP. 

Clatskanie  State  Bank  v.  Rainier,  243. 


Eiipo    Cftrlmlnal  Proaoeiitlon— Byidence— Comidaint  by  Proaoentriz. 

1.  In  a  prosecution  for  assault  with  intent  to  commit  rape  upon 
a  child  seven  years  old,  it  is  error  to  admit  testimony  that,  when  the 
ehUd  complained  of  the  ill  treatment  received,  she  named  the  defend- 
ant as  the  person  who  assaulted  her.     (State  v.  Whitman,  415.) 
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BATIFIOATIOK. 

See  Banks  and  Banking,  4. 

See  Dedication,  11. 

See  Insurance,  2-4. 

See  Prineipal  and  Agent,  1-7,  11. 


See  Municipal  Corporations,  2. 

BECOBDa 

See  Appeal  and  Error,  3,  16,  18. 

BEFOBMATION  OF  INSTBUBOSNTa 

Befonnation  of  Dutnimeats — ^Bvldenc^— Weight  and  Sufficiency* 

1.  In  a  suit  to  reform  a  contract  authorizing  defendant  to  sell 
plaintiflfs  land  at  $37  per  acre  by  substituting  $137  per  acre  as  the 
price,  evidence  held  to  show  that  the  contract  was  read  to  plaintiff  as 
$137  per  acre,  or  at  least  that  he  so  understood  it.  (Turner  y.  Bray, 
334.) 

Befonnation  of  Iiurtniinenta — Subject  Matter— Value  of  Land. 

2.  In  a  suit  to  reform  a  contract  authorizing  defendant  to  sell 
plaintiffs'  land  at  a  certain  price  by  substituting  a  higher  price,  it  is 
immaterial  what  the  market  value  of  the  land  was  at  the  time,  ex- 
cept on  the  question  of  the  good  faith  of  plaintiffs.  (Turner  ▼•  Bray, 
334.) 

Bef  ormation  of  mstrumenti — Grounds — ^BCIstako. 

3.  To  reform  a  contract  on  the  ground  of  mistake,  it  must  be 
dearly  proven  that  the  mistake  was  mutual.  (Suksdorf  v.  Spokane, 
P.  A  S.  By.  Co.,  398.) 

Befoxnuition  of  Instrumemti — ^Bfflstake— Eridence— Scfflcieacy* 

4.  In  a  suit  to  reform  a  contract  conveying  a  right  of  way  to  a 
railroad,  where  the  eomplaint  alleged  that  by  mutual  mistake  the  eon- 
tract  did  not  express  the  intention  of  the  parties,  in  that  an  agree- 
ment to  give  a  certain  name  to  a  station  to  be  built  by  the  railroad 
was  omitted,  but  plaintiff  does  not  state  directly  that  the  defendant 
agreed  to  give  the  station  the  name  mentioned,  or  to  maintain  that 
designation  afterward,  the  plaintiff  is  not  entitled  to  reformation. 
(Suksdorf  v.  Spokane,  P.  A  S.  By.  Co.,  398.) 


B»lea«e— Validity— Bight  to  Contest— Oonditiomi  Preceding. 

1.  Where  a  passenger,  injured  in  a  railroad  wreck,  while  worried 
about  reaching  her  destination  in  time  to  meet  friends^  was  paid  $20 
to  enable  her  to  get  there,  and  was  asked  to  sign  a  receipt,  and  signed 
a  paper  offered,  she  was  not  required  to  return  the  amount  received 
as  a  condition  precedent  to  recover  for  her  injuries,  thoush  the  P>MP!^ 
signed  was  in  fact  a  rdease  of  her  claim  against  the  railroad.  (Bin- 
sett  V.  Portland  By.  L.  ft  P.  Co.,  441.) 
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See  Landlord  and  Tenant,  3. 


See  Constitutional  Law,  1. 

BESOISSION. 

See  Exchange  of  Property,  1-4. 
See  Vendor  and  Purchaser,  2,  3. 


See  Criminal  Law,  3. 

BE8  JX7DZCATA. 
See  Judgment,  2. 

BB8T0&A.TI0K. 

See  Cancellation  of  Instruments,  1,  2. 

BEVIBW. 

See  Appeal  and  Error,  1,  4,  6-10,  15,  16,  19. 

See  Courts,  3. 

See  Criminal  Law,  11,  13,  14. 

See  Exceptions,  Bill  of,  1. 

See  Municipal  Corporations,  .4,  9,  10. 

HATitirK 

Sales— Validity  of  Ooatract— Fraud. 

1.  Where  the  seller  of  a  horse  represented  that  it  was  three-fourths 
Coach  and  one  fourth  Morgan  and  entitled  to  registration,  when  in 
fact  the  pedigree  of  the  dam  was  unknown,  rendering  the  horse  ineli- 
gible to  registration,  the  buyer  had  the  right  to  rescind  the  contract. 
(Merrifield  v.  McClay,  90.) 


8ale»— BesciSBion  of  Contract— Bestoration  of  Ooaslderatioii. 

2.  Where  the  purchaser  of  a  horse,  on  discovering  the  falsity  of 
the  seller's  representation  that  he  was  entitled  to  registration,  ofiPered 
to  return  the  horse,  and  on  the  seller's  refusal  to  receive  him  left  it 
in  a  livery  barn  at  the  expense  of  plaintiffs,  where  it  was  sold  for  a 
feed  bill,  the  inability  of  the  buyers  to  return  the  horse  at  the  time 
of  commencement  of  the  suit  by  the  sellers  to  foreclose  a  mortgage 
to  secure  purchase  price  does  not  deprive  the  buyers  of  their  right  to 
rescind.     (MerrifieM  v.  McClay,  90.) 

Sales— Validity  of  Contract— Fnmd. 

3.  Though,  if  an  animal  has  any  latent  defect  or  unsoundness  affect- 
ing his  usefulness  or  ealability,  the  seller  should  make  it  known,  and 
for  his  failure  to  do  so  he  will  be  liable  in  damages,  yet  a  mere 
honest  expression  of  opinion,  though  the  seller  be  mistaken,  is  not  such 
A  constructive  fraud  as  will  avoid  sale.     (Clearwater  v.  Forrest,  312.) 
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Biliwi    Ktcawlv  OomldtratiOM— Fraud. 

4.  The  fact  that  a  seller  of  a  barber-shop  received  much  more  than 
its  reasonable  valae  affords  no  justification  for  setting  aside  the  sale, 
when  assented  to  by  a  party  who  is  sui  juris,  unless  the  assent  was 
induced  by  fraud.     (Koehler  y.  Dennison,  363.) 

gal6»— Fraud  of  BaUer— 'OieaM.'* 

5.  Where  the  seller  of  a  barber-shop  represented  to  the  purchaser 
that  a  lease  of  premises  could  be  obtained,  the  parties  unquestionably 
understood  by  "lease"  a  writing  executed  by  the  owner  evidencing  a 
demise  for  a  reasonable  term,  and  not  merely  the  acceptance  of  rent 
for  a  month.     (Koehler  v.  Dennisoa,  363.) 

Sales— Fraud  of  Sailer. 

6.  A  seller  of  a  barber-shop  and  a  broker  prosecuting  the  sale,  who 
represented  that  a  lease  of  the  premises  would  be  secured,  which  they 
knew  would  not  be  done,  are  liable  for  the  misstatements.  (Koehler 
V.  liennison,  363.) 

SalM— Bemediea  of  Purchaser— Bocorory  of  Price— Conditions  Prece- 
dent. 

7.  Where  the  seller  of  a  barber-shop  notified  the  purchaser  that  he 
would  not  repay  any  of  the  money  received  from  him,  the  purchaser 
need  not  mbke  a  demand  therefor  before  suing  for  its  recovery. 
(Koehler  v.  Dennison,  363.) 

Sale»— Bemedies  of  Purchaser— Becoyery  of  Price  Paid— Gonditioas 
Precedent. 

8.  A  delay  of  six  weeks  by  the  purchaser  of  a  barber-shop,  before 
offering  to  return  the  property,  during  which  time  he  was  trying  to 
realize  the  profits  which  the  seller  and  broker  represented  to  him 
would  be  made,  was  not  unreasonable.     (Koehler  v.  ^ennison,  363.) 

See  Executors  and  Administrators,  1,  2. 

SEABOHES  AND  SEIZUBES. 

Searches  and  Seizures — Writ — Sufficiency. 

1 .  Article  I,  Section  9,  of  the  Constitution,  provides  that  no  seareh- 
warrant  shall  be  issued  but  upon  probable  cause  supported  by  oath  or 
affirmation  particularly  describing  the  place  to  be  searched  and  the 
person  or  things  to  be  seized.  Sections  1862,  1853,  L.  O.  L.,  authorise 
a  justice  of  the  peace  to  issue  a  warrant  to  search'f or  personal  prop- 
erty at  any  place  within  his  county,  when  the  property  has  been  stolen. 
Section  1856  prescribes  the  form  of  the  warrant,  requiring  the  place  to 
be  searched  to  be  described  with  reasonable  particularity.  Held,  that 
a  warrant  commanding  search  on  all  the  premises  of  a  person  for  cer> 
tain  property,  not  even  designating  the  county  in  which  the  writ  is  to 
be  executed,  is  invalid;  the  description  being  insufficient  to  enable  a 
surveyor,  either  with  or  without  the  aid  of  extrinsic  evidence,  to 
locate  the  premises.     (Smith  v.  McDuffee,  276.) 

Searches  and  Seisures — ^Authority— Presumptions. 

2.  A  proceeding  for  search  of  premises  for  personal  property  bein^ 
in  invitum,  the  statute  authorizing  it  is  to  be  strictly  construed,  and 
no  presumptions  of  regularity  are  to  be  invoked  in  aid  of  the  process 
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whtn  an  offie«r  underUkei  to  joitify  under  it.    (Smith  ▼.  MeDuffeOi 

876.) 

Searches  and  Seianree — Authority— Waiver  of  Objectiona. 

3.  Where  there  had  been  an  attempted  appointment  of  a  special 
officer  by  a  jastice  of  the  peace,  and  he  exhibited  a  search-warrant 
to  the  wife  of  plaintiff,  her  consent  to  a  search  of  the  premises  waived 
any  informalities  in  the  complaint,  writ  and  appointment  of  the  officer. 
(Smith  V.  McDnffee,  276.) 

SBLF-DEFENHB. 

See  Homicide,  2b 

SES8IOK  LAWS  OF  OBBOON. 

See  Table  in  Front  of  this  Volume. 

SETOFF  AND  OOXTNTEBOLAQf. 

Setoff   and  Oonnterdaim — Subject  Matter — Matten   Arising   from 
TransactKm  Set  Forth  in  Complaint. 

1.  ITnder  Section  74,  L.  O.  L.,  aathorizing  the  defendant  to  set 
up  as  a  counterclaim  a  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of  plaintiff's  claim,  in 
an  action  for  labor  on  a  farm,  causes  of  action  in  favor  of  defendant 
for  conversion  and  damages  to  personal  property  during  the  employ- 
ment are  not  proper  subject  of  counterclaim.  (Chamberlain  v.  Town- 
send,  207.) 

SHEBIFFS  AND  CONSTABLES. 

Sheriffs  and  Constables— Liabilities  on  Bonds— Pleading. 

1.  Where  the  bond  of  a  constable  is  conditioned  upon  his  faith- 
fully executing  and  returning  all  process  and  paying  over  according 
to  law  all  money  that  shall  come  into  his  hands  by  virtue  of  his 
office,  there  can  be  no  recovery  on  the  bond  where  it  is  not  alleged 
that  any  process  was  directed  or  delivered  to  the  constable,  or  that 
he  had  in  his  possession  any  such  a  paper,  or  any  money,  either  offi- 
cially or  privately,  or  that  plaintiff  sufferisd  damage  because  the  con- 
stable failed  to  return  a  writ,  if  he  had  one,  or  that  she  was  a  party 
to  or  interested  in  any  action  in  which  the  process  might  have  been 
issued.     (Davis  v.  Hall,  220.) 

Sheriffs  and  Constables— Liabilities  of  Bonds— Pleading. 

2.  A  complaint  alleging  that  a  constable,  without  exhibiting  or 
serving  any  process,  took  chattels  from  the  plaintiff,  and,  while  she 
was  endeavoring  to  protect  her  right  therein,  assaulted  and  maltreated 
her,  and  failed  to  execute  and  return  the  process  to  him  directed  in 
the  replevin  of  the  chattels,  does  not  show  a  liability  of  the  sureties 
on  the  constable's  bond  conditioned  only  that  he  should  execute  and 
return  all  process  and  pay  over  according  to  law  all  money  coming 
into  his  hands  by  virtue  of  his  office.     (Davis  v.  Hall,  220.) 

SHIPPINO. 

Shipping— Carriage  of  Animals— Limitation  of  UabiUty. 

1.  In  an  action  for  the  loss  of  hogs  in  shipment,  it  will  be  assumedi 
in  the  absence  of  evidence,  that  the  scow  used  in  transporting  the 
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iiogf  was  of  tnAeient  capacity  to  authorise  the  owner  to  interpoie  tli« 
defense  afforded  bj  Harter  Act  of  Febraarj  13,  1893,  Chapter  105, 
Section  3  (27  Stat.  445,  U.  S.  Oomp.  Stats.  1901,  p.  2946),  providing 
that  the  owner  of  a  vessel  transporting  property,  exercising  dne  dili- 
gence to  make  the  vessel  seaworthy  and  properly  manned,  equipped 
and  supplied,  shall  not  be  liable  for  damages  from  faults  or  errors  in 
navigation,  nor  from  dangers  of  the  sea  or  other  navigable  water,  or 
the  inherent  defects,  quality  or  vice  of  the  thing  carried,  nor  for 
loss  from  any  act  or  omission  of  the  shipper  of  the  goods,  his  agent 
or  representative.     (Sevier  v.  Mitchell,  483.) 

Shipping— Carriage  of  Animalft— Uabillty  of  Oarrier. 

2.  In  an  action  for  the  loss  of  hogs  in  shipment,  wliere  it  was 
shown  that  the  tug  and  tow  encountered  a  high  wind,  producing  a 
heavy  swell  in  the  Columbia  Biver,  and  the  vessel  began  to  sink  and 
was  towed  to  the  bank,  where  the  stern  settled,  drowning  16  of  the 
hogs,  and  a  hole  was  discovered  in  the  after  rake  above  the  usual 
water  line,  but  defendant  testified  that  when  the  voyage  was  com- 
menced the  scow  was  seaworthy,  the  finding  of  the  court  that  the 
portions  of  defendant's  answer  with  regard  to  the  navigation  of  the 
aeow  and  compliance  with  the  laws  of  navigation  and  the  evidence 
with  regard  thereto  were  immaterial,  was  error.  (Sevier  v.  Mitchell, 
493.) 

flPBOIAIa  LAWSb 

See  Statutes,  4,  5. 

STATES. 
Statee— Actiona  Against 

1.  Section  516,  L.  O.  L.,  provides  that  any  person  claiming  an  in- 
terest in  real  estate  not  in  the  actual  possession  of  another  may  sue 
one  claiming  interest  adverse  to  him  to  determine  such  conflicting 
claims.  Section  729  authorizes  courts  to  take  judicial  notice  of  offi- 
cial acts  of  the  legislative  departments  of  the  state  and  the  United 
States.  Act  of  July  5,  1866,  Chapter  174  (14  Stat.  89),  grants  cer- 
tain lands  to  the  State  of  Oregon  in  aid  of  the  construction  of  a  mili- 
tary road.  Laws  of  1866,  pages  58,  60,  grants  such  lands  to  plain- 
tiff's predecessor  in  interest.  Held,  that  though  the  patent  to  the  land 
in  question  named  as  the  grantee  the  State  of  Oregon  for  the  use  and 
benefit  of  the  plaintiff's  predecessor,  the  state  is  claiming  no  interest 
which  would  authorise  the  maintenance  of  the  suit.  (Altsehol  ▼. 
Bute,  591.) 

See  Constitutional  Law,  8. 

STATUTE  OF  FRAUDS, 
See  Frauds,  Statute  of. 

STATUTES. 

Statotee— Special  Laws— Suit  Against  State. 

1.  Laws  of  1913,  Chapter  346,  granting  leave  to  a  person  named 
to  institute  suit  against  the  state  to  determine  the  interest  of  the 
state  in  certain  lands,  is  a  special  law,  violative  of  Article  IV,  Section 
24,  of  the  Constitution,  authorizing  provision  by  general  law  for  suit 
against  the  state,  but  forbidding  any  special  act  authorizing  rach  suit. 
(Altschnl  V.  State,  591.) 
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8UtataiH-Sp«clal  Zawv— OMrt  Practice. 

2.  Laws  of  1913,  Chapter  346,  granting  leave  to  a  person  named 
to  institute  suit  in  Multnomah  County  against  the  state  to  determine 
the  interest  of  the  state  in  lands  located  in  Idnn  and  Crook  counties, 
while  Section  396,  L.  O.  L.,  requires  suits  in  equity  for  determination 
of  an  adverse  interesf  in  real  property  to  be  commenced  and  tried  in 
the  county  where  the  subject  of  the  suit,  or  some  part  thereof,  is  situ- 
ated, is  violative  of  Article  IV,  Section  23,  of  the  Constitution,  for- 
bidding any  special  laws  regulating  the  practice  in  courts  of  justice, 
or  providing  for  changing  the  venue  in  civil  cases.  (Altschul  v.  State, 
591.) 

8tatat6»^l^^ecial  and  Local  Laws—Ooiirt  Practice. 

3.  A  statute  attempting  to  transfer  all  probate  business  and  juris- 
diction of  the  County  Court  in  Multnomah  County  to  the  Circuit 
Court,  leaving  Section  1241,  L.  O.  L.,  relating  to  the  proceedings  in 
a  County  Court  on  a  claim  against  a  decedent's  estate  to  apply  to  the 
Circuit  Court,  violates  Article  IV,  Section  23,  subdivision  3,  of  the 
Constitution,  forbidding  any  local  or  special  laws  regulating  the  prac- 
tice in  courts  of  justice.     (In  re  McCormick's  Estate,  608.) 

Statutes— Special  Laws — Oonrt  Practice — "Trial  Jury." 

4.  In  view  of  Section  935,  L.  O.  L.,  giving  the  County  Court  con- 
current jurisdiction  where  the  subject  of  controversy  does  ^not  exceed 
the  value  of  $500,  and  exclusive  jurisdiction  of  actions  of  forcible 
entry  and  detainer.  Section  936,  giving  the  County  Court  exclusive 
jurisdiction  in  probate  proceedings.  Section  987,  defining  a  trial  jury 
as  a  body  of  men,  12  in  number  in  the  Circuit  Court,  and  6  in  the 
County  Court  and  courts  of  the  justices  of  the  peace,  and  Section  1135, 
prescribing  the  procedure  in  County  Courts  in  probate  proceedings  by 
citation,  etc.,  Laws  of  1913,  page  769,  providing  an  additional  circuit 
judge  for  the  fourth  judicial  District  Court,  abolishing  the  office  Of 
the  county  judge  in  Multnomah  County,  transferring  its  business  to 
the  Circuit  Court,  and  installing  the  then  county  judge  in  the  office 
of  Circuit  Court  judge  till  his  successor  is  elected  and  qualified,  and 
repealing  all  acts  and  parts  of  acts  in  conflict  therewith,  is  in  viola- 
tion of  Article  IV,  Section  23,  of  the  Constitution,  prohibiting  special 
laws  regulating  practice  in  course  of  justice.  (In  re  McCormick's 
Estate,  608.) 


Statntee— Special  Laws— 'Tractice." 

5.  Within  Article  IV,  Section  23,  of  the  Conatitntion,  prohibiting 
special  laws  regulating  the  practice  in  courts  of  justice,  "practice" 
means  those  legal  rules  which  direct  the  course  of  procedure  to  bring 
parties  into  court,  and  the  course  of  the  court  after  they  are  brought 
in,  and  includes  the  formula  by  which  the  court's  jurisdiction  is  fist 
asserted  and  afterward  exercised  in  resDeet  to  any  litigation  in  all 
its  phases,  till  finally  completed.     (In  re  McCormick's  Estate,  608.) 

Statates— l^pedal  Laws — Oteatlon  of  Courts. 

6.  Article  Vn,  Section  1,  of  the  Constitution,  declaring  that  the 
judicial  power  shiUl  be  vested  in  one  Supreme  Court  and  in  such  other 
courts  as  may  be  created  by  law,  does  not  authorize  the  legislature 
to  establish  new  courts  in  violation  of  Article  IV,  Section  23,  forbid- 
ding special  laws  regulating  practice  in  courts  of  justice.  (In  re 
McCormick's  Estate,  60S.) 
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street  Baflroada    Operation— Pergonal  Injuxlea. 

1.  Where  the  driver  of  a  wagon,  before  crossing  a  street  railroad, 
saw  a  ear  approaching,  but  misjudged  its  distance  or  underestimated 
its  speed  or  otherwise  mistakenly  believed  that  he  had  time  to  cross, 
and  the  accident  was  not  caused  by  the  negligence  of  the  street  rail- 
way company  or  its  motorman,  the  company  is  not  liable.  (Gregoir^ 
V.  Portland  By.  L.  k  P.  Co.,  395.) 

Street  Railroads — Operation— NegUgenca—Contrlbntory  Neglig«nea. 

2.  Where  the  driver  of  a  wagon,  after  seeing  a  street-car  approach- 
ing, turned  to  cross  the  track  when  he  had  no  reasonable  grounds  for 
believing  that  he  could  pass  in  safety,  he  was  negligent.  (Gregoire  ▼• 
Portland  By.  L.  ft  P.  Co.,  395.) 

Street  BaHroada — Ordinances — ^PoBtponement  of  Operation. 

3.  Under  Section  7007,  L.  O.  L.,  requiring  every  street-car  to  have 
fenders  of  a  kind  therein  prescribed,  provided  that,  whenever  in  the 
judgment  of  the  mayor  and  members  of  the  common  council  of  any 
city  it  shall  be  for  the  beet  interests  of  the  residents  to  substitute 
another  approved  design  of  fender,  the  mayor  and  council  may  do  so 
on  entering  on  the  records  the  reason  for  the  substitution,  where  a 
city  ordinance,  enacted  over  eight  years  after  this  section  went  into 
effect,  declares  the  judgment  of  the  mayor  and  council  that  a  certain 
kind  of  fender  should  be  substituted,  a  portion  of  the  ordinance  post- 
poning its  operation  for  over  three  months  was  ultra  vires  and  void. 
(Budolph  V.  Portland  By.  L.  &  P.  Co.,  560.) 

Street  Bailroada — Operation^— Equipment  of  Oars. 

4.  The  operation  of  street-cars  not  equipped  with  a  fender,  as  re- 
quired by  a  valid  city  ordinance,  from  which  an  injury  to  a  child  upon 
the  track  resulted,  was  negligence  per  $e,  (Budolph  v.  Portland  By* 
L.  ft  P.  Co.,  560.) 


See  Municipal  Corporations,  14-16. 

SUPBEME  COUBT  RULES. 

Cited  and  Oonstmed  in  this  Volnma. 
See  Table  in  Front  of  this  Volume. 

TAXATION. 

« 

Taxation— Equality  and  Uniformity — ^'liocal  Benaflt" 

1.  The  construction  of  an  armory  in  a  city  having  two  companies  of 
the  National  Guard  and  the  headquarters  of  the  Coast  Artillery  Be- 
serves,  consisting  of  a  colonel,  eight  staff  officers,  and  two  noncom- 
missioned officers,  and  a  captain  and  sergeant  of  the  regular  army  of 
the  United  States,  is  of  such  peculiar  local  benefit  to  the  city  that 
the  issuance  of  bonds  to  aid  in  its  construction  is  not  in  contravention 
of  Article  I,  Section  32,  and  Article  IX,  Section  1,  of  the  Constitution, 
requiring  equality  and  uniformity  of  taxes.  (Bankin  ▼.  Yorani  Mayor, 
224.) 
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See  NaTigable  Waters,  2. 

See  Appeal  and  Error,  19. 

TBIAIi. 

Trial— Iiigtnicttoii»— Applicability  to  Issaes. 

1.  In  an  action  for  personal  injuries,  an  answer,  alleging  assump- 
tion of  risk  hj  plaintiff,  does  not  authorize  submission  to  tbe  jury  of 
the  question  of  plaintiff's  negligence.  (Furbeck  ▼.  L  Gevurtz  & 
Son,  1^.) 

Trial — ^Direction  of  Verdict. 

2.  Under  Article  YII,  Section  3,  of  the  Constitution,  guaranteeing  the 
right  of  trial  hj  jury,  and  Section  157,  L.  O.  L.,  providing  that  trial 
by  jury  may  be  waived  by  failure  to  appear,  by  written  consent,  or 
by  oral  consent  in  open  court  entered  on  the  minutes,  a  motion  for 
directed  verdict  is  not  allowable  at  the  close  of  plaintiff's  case,  unless 
defendant  rests  his  case  and  waives  the  right  to  introduce  further 
evidence;  there  being  no  presumption  from  the  silence  of  defendant 
that  he  waives  the  right  of  trial  by  jury.     (Wicks  v.  Sanborn,  321.) 

Trial— Instrnctloiui— Application  to  Pleading. 

3.  In  an  action  for  fraud  in  representing  that  a  horse  was  sound, 
where  it  was  not  pleaded  that  the  unsound  condition  of  the  horse 
was  concealed,  an  instruction  that  if  the  animal  had  any  latent 
disease  or  defect  unknown  to  the  plaintiff,  but  known  to  defendant,  it 
was  defendant's  duty  to  disclose  its  existence,  was  properly  refused. 
(Clearwater  v.  Forrest,  312.) 

Trial— Taking  Qnestion  from  Jury— Konsnit. 

4.  On  a  motion  for  nonsuit,  the  evidence  for  plaintiff,  together 
with  all  inferences  legitimately  deducible  therefrom,  must  be  regarded 
as  true.     (Corby  v.  Hull,  429.) 

Trial— -Talcing  Qnestiomi  ftom  Jury — Snffldency  of  Evidence. 

5.  If  there  is  any  evidence  to  support  the  verdict,  the  motion  for 
an  instructed  verdict  if  properly  overruled.  (Willetts  v.  Scudder^ 
535.) 

Trial — Trial  by  Court— Necessity  for  FindingB. 

6.  Under  Article  VJLl,  Section  3,  of  the  Constitution,  as  amended 
November  8,  1910,  guaranteeing  the  right  of  trial  by  jury  where  the 
value  in  controversy  exceeds  $20,  and  Section  167,  L.  O.  L.,  authoriz- 
ing waiver  of  trial  by  jury  by  consent  of  the  parties  and  assent  of 
the  trial  court.  Section  158,  requiring  the  decision  to  be  given  in 
writing,  stating  the  facts  found  and  conclusions  of  law  separately, 
and  the  findings  and  judgment  to  be  entered  in  the  journal  in  case 
of  trial  by  the  court,  and  Section  159,  providing  that  the  findings  of 
the  court  upon  the  facts  shall  be  deemed  a  verdict,  a  judgment  on 
trial  by  the  court,  without  findings  of  fact  or  conclusions  of  law,  ia 
void.     (Clackamas  Southern  By.  Co.  v.  Vick,  560.) 

See  Criminal  Law,  7-9,  16,  18,  21,  22. 
See  Homicide,  4. 
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UKBEETAXXNO. 
Servleeof. 

See  Appeal  and  Error,  n. 

UNITED  STATES  STATUTBSb 

See  Table  in  Front  of  this  Volume. 

VENDOR  AND  PXJBOHASER. 

Vendor  and  Pnrcliaser— Bights  as  to  Thlxd  Pecsons— Former  Purchaser 
— EstoppeL 

1.  Where  defendant  accepted  a  deed  of  land  which  the  seller  had 
previously  contracted  to  sell  to  plaintiff,  and  notified  plaintiff  of  his 
ownership  of  the  land,  and  demanded  and  received  payment  of  an 
installment  of  the  purchase  price  under  the  contract,  it  became  de- 
fendant's duty  to  perform  the  seller's  contract  respecting  the  land, 
and  defendant  should  be  estopped  from  denying  such  contract.  (Miller 
▼.  Beck,  140.) 

Vendor  and  Purchaser— Performance  by  Pnxchassr— Paymsnt  of  Price 
— ^Failure  to  Besdnd. 

2.  Though  a  contract  for  the  sale  of  land  provides  for  forfeiture 
in  ease  of  delay  in  payment  by  the  purchaser,  an  acceptance  of  the 
money  after  it  was  due  without  objection  keeps  the  contract  alive 
for  failure  to  rescind.     (Miller  v.  Beck,  140.) 

Vendor  and  Purchaser — Bescls6i(m  of  Ckmtract — ^Damages — Oroonds. 

3.  Under  a  contract  to  sell  two  lots  with  a  right  of  way  over  another 
lot  till  a  road  should  be  opened  in  front  of  the  lots  sold,  the  purchaser 
was  entitled  to  rescind  the  contract  on  the  closing  of  the  right  of  way 
and  the  refusal  of  the  vendor  to  open  a  road  in  front  of  the  lots  and 
to  sue  for  damages  for  the  breach  of  contract.     (Miller  v.  Beck,  140.) 

Vendor  and  Purchaser— Remedies  of  Pnrchaser— BacoTury  of  Paj- 
ments — Conditions  Precedent. 

4.  Under  a  contract  to  sell  lots  with  a  right  of  way  till  a  road 
should  be  opened  in  front  of  the  lots,  the  demand  for  the  right  of  way 
on  its  being  closed  or  for  the  road,  the  refusal  of  the  vendor  to  pro- 
vide it,  and  the  subsequent  demand  for  return  of  payments  constituted 
a  rescission  of  the  contract  by  the  purchaser  and  entitled  him  to  main- 
tain an  action  to  recover  the  payments  made  without  the  tender  of 
payments  accruing  between  the  rescission  and  the  commencement  of 
the  action.     (Miller  v.  Beck,  140.) 

Vendor  and  Purchaser— Bights  of  Parties— ^tonTeyanoe  to  Third  Per- 
son by  Vendor. 

5.  Where  the  owner  of  land  gives  an  option  to  purchase  in  consid- 
eration of  the  payment  of  certain  installments,  the  conveyance  of  the 
land  and  assignment  of  the  right  to  receive  the  installments  is  not  a 
breach  of  the  contract  giving  the  option,  and  where  the  optionee  stiU 
claims  under  the  option,  the  grantee  is  entitled  to  recover  from  him 
a  subsequently  accruing  instafiment.     (Fargo  v.  Wade,  477.) 
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Vendor  and  Pnrchaier— Sights  of  Parties—Action  for  Installment  for 
Option. 

d.  Where  the  owner  of  land  in  giving  an  option  to  purchase  sub- 
ject to  an  outstanding  lease  agrees  to  perform  the  conditions  of  the 
lease,  an  answer,  in  an  action  by  a  grantee  of  the  owner  for  an  in- 
stallment of  the  consideration  for  the  option,  alleging  that  the  gran- 
tor has  failed  to  make  improvements,  required  by  the  lease,  does  not 
atate  a  defense,  where  there  is  no  allegation  that  the  improvements 
would  have  augmented  the  interest  of  defendant  in  the  premises,  or 
that  he  suffered  any  damage.     (Fargo  v.  Wade,  477.) 

VEBDIOT« 

See    Joint  Adventures,  1.  ' 

See  Judgment,  2^ 
See  Trial,  3. 

▼EBIFIOATIOK. 

See  Mines  and  Minerals,  3. 

WAasa 

See  Master  and  Servant,  1. 

WAivsa. 

See  Appeal  and  Error,  14. 

See  Jury,  2. 

See  Pleading,  6. 

See  Searches  and  Seizures,  8. 

WABEHOUSBBCEN. 

Wareboiisemenp— Oonverslon — Sale  of  Prop«rty  Bafled. 

1.  A  deposit  of  wheat  in  a  warehouse  under  an  agreement  that 
the  warehouseman  will  buy  at  any  time  at  market  prices  and  will 
make  no  charge  for  storage  unless  the  depositor  removes  the  grain 
or  leaves  it  in  storage  more  than  12  months,  in  which  ease  he  agrees 
to  pay  two  cents  per  bushel  per  month,  being  a  bailment  and  not  a 
sale,  the  use  of  the  wheat  by  the  warehouseman  was  an  unlawful  con* 
version  to  its  own  use  for  which  an  action  will  lie.  (Pelton  v.  Gold 
Hill  Canal  Co.,  353.) 

W^A&VES. 

Wharves— Wliat  Oonstittttaa. 

1.  A  wharf  is  a  bank  or  other  erection  on  the  shore  of  a  harbor, 
river  or  canal,  for  the  convenience  of  lading  and  unlading  ships  or 
boats.    (Harris  v.  St.  Helens,  377.) 

WITNBSSEa 

Wttnessee— Oroes-ezamination — Scope  and  Extent. 

1.  Any  evidence  tending  to  explain,  modify  or  disprove  a  witness' 
testimony  given  in  chief  may  be  demanded  of  him  on  cross-exam- 
ination.   (Furbeck  v.  L  Gevurts  A  Son,  12.) 
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WItneisaa — Oron-aacamliiatloii — Scope  and  Eztost 

2.  Cross-examination  of  a  witness  as  to  collateral,  irrelevant  or 
immaterial  matters  should  be  denied.  (Furbeck  ▼.  L  Gevurtz  ft  Son. 
12.) 

Witnesses — ^PreUmlnary  Qnestionfl. 

3.  In  a  prosecution  for  libel  of  a  convent  and  its  Mother  Superior, 
questions  to  a  witness  as  to  her  position  and  duties,  to  which  she  re- 
plied that  she  was  the  prioress  of  the  convent,  commonly  known  as 
Mother  Superior,  and  that  she  had  the  overseeing  of  the  convent  in  a 
general  way,  being  purely  preliminary,  were  admissible.  (State  v. 
Hosmer,  57.) 

Witnesses — Oompetency— Husband  and  Wife. 

4.  Section  1535,  L.  O.  L.,  providing  that  in  criminal  actions,  where 
the  husband  is  the  party  accused,  the  wife  shall  be  a  competent  wit- 
ness, but  shall  not  be  compelled  or  allowed  to  testify  unless  by  con- 
sent of  both  of  them,  and  Section  733,  providing  that  a  wife  shall  not 
be  examined  for  or  against  her  husband  without  his  consent,  nor  can 
either  without  the  consent  of  the  other  be  examined  as  to  any  com- 
munication made  by  one  to  the  other  during  the  marriage,  do  not 
prevent  the  admission  in  evidence  of  letters  from  the  wife  to  the 
husband,  taken  from  his  possession  at  the  time  of  his  arrest.  (State 
V.  Wilkins,  77.) 

Witnesses — Oross-ezamlnation — ^Defendant  In  Orlminal  Case. 

5.  Under  Section  1534,  L.  O.  L.,  making  a  defendant  in  a  criminal 
ease  a  competent  witness  in  his  own  behalf,  and  providing  that  he 
shall  be  deemed  to  have  given  to  the  prosecution  a  right  to  cross- 
examine  him  on  all  facts  to  which  he  has  testified,  tending  to  his  con- 
viction or  acquittal,  cross-examination  of  a  defendant,  who  testifies 
in  his  own  behalf,  as  to  a  statement  by  hiin  in  writing  relating  to  the 
circumstances  of  the  crime,  was  proper.     (State  v.  Torbet,  402.) 

See  Appeal  and  Error,  1. 
See  Evidence,  1. 

WOBD8  AMD  PHBA8ES. 

"Actionable  Fraud"— Corby  v.  HuU,  429. 

Adjacent  Property" — ^Lapp  v.  Marshfleld,  573. 

All  Personal  Property  Available" — ^Marks  v.  Wilson,  5w 
"Duly  Appointed  Officer" — Smith  v.  McDuffee,  276. 
"Expense  of  the  Family" — Chamberlain  v.  Townsend,  207. 
"Forgery"— Willetts  v.  Scudder,  535. 
"Jurisdiction"— In  re  McCormick's  Estate,  608. 
"Lease" — Koehler  v.  Dennison,  363. 
"IdbeP'^-State  v.  Hosmer,  57;  Willetts  v.  Scudder,  535. 
"Local  Benefits"— Bankin  v.  Toran,  Mayor,  224. 
"Market  Value"- McCallister  v.  Sappingfield,  422. 
"Negotiable  Instrument"— Clatskanie  State  Bank  t.  Bainier,  M3b 
"Negotiated"— Seaman  v.  Muir,  6S3. 
"Ordain"— SUte  ex  reL  v.  Dalles  City,  397. 
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''Person" — State  v.  Hosmer,  57. 

^'Peraonal  Propertj"— -MeOallister  ▼.  Sappingfield,  422. 

"Tleading"— Hoehfeld  ▼.  Portland,  190. 

Practice" — ^In  re  McCormick'g  Estate,  606. 

Principal" — State  t.  Gear,  501. 

Property" — Wycoff  ▼.  Snapp,  234. 

Ratification"— Cranaton  v.  West  Coast  Life  Ins.  Co.,  116. 

Beserve" — ^Eugene  t.  Lowell,  £37. 

Beserved" — Harris  ▼.  St.  Helens,  377. 
"Scienter" — ^Neilson  ▼.  Masters,  463. 
^•Seashore"— Bay  City  Land  Co.  ▼.  Craig,  31. 
"Strand"— Harris  v.  St.  Helens,  377. 
**Tide-land"— Bay  City  Land  Co.  t.  Craig,  31». 
"Trial  Jury"— In  re  McCormiek's  Estate,  608. 

WOBX  AND  LABOS. 

Work  and  Labor— Aettons—Issaea  and  Proof. 

1.  In  an  action  on  a  quantum  meruit  for  services,  it  is  admissible 
to  sbow  that  defendant  agreed  to  pay  what  is  assigned  as  the  reason- 
able value  of  the  seryices.     (Chamberlain  ▼.  Townsend,  207.) 


4< 


